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LIFE. 


UNITED STATES DISTRICT COURT. 
E. D. Mussourt. 


DILL et AL. 
vs. 


SUPREME LODGE, KNIGHTS OF HONOR. (No. 4444.)* 


2. INSURANCE—FRATERNAL INSURERS—NATURE OF. 


An incorporated association, composed of members upon whom assess- 
ments were made for the purpose of paying death benefits for de- 
ceased members, not conducted for profit, is in the nature of a trust, 
and a court of equity has jurisdiction to protect the trust fund. 


(For other cases, see Insurance, Cent. Dig. § 1845; Dec. Dig: § 708.) 


3. INSURANCE—APPOINTMENT OF RECEIVER— FRATERNAL 
INSURANCE COMPANIES. 


An incorporated fraternal insurer, which was simply an aggregation of 
individuals upon whom assessments were imposed to collect death 
benefits, lost its young members, so that the average age was 55, and 
the membership decreased to a point where, at the original rates, 
assessments had become insufficient to pay the claims. It appeared 
that, if the assessments were raised to the necessary figure, the 
younger members would withdraw. Held that, in such case the court 
would appoint a receiver to take over the assets of the company and 
hold them for those interested, paying only the matured claims, 
and in case of rehabilitation the property would be turned back to 
the association. 


(For other cases, see Insurance, Cent. Dig. § 1845; Dec. Dig. § 708.) 











* Decision rendered, Sept. 10, 1915. 226 Fed. Rep. 807. 
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4. INSURANCE—APPOINTMENT OF RECEIVER—FRATERNAL 
INSURANCE COMPANIES—OBJECTION. 

Though the state of Missouri, in which a fraternal insurer was incorpo- 
rated, reserved the right to appoint a receiver when such company 
should be in a condition that there would be a strong likelihood of in- 
ability to carry out the object for which it was organized, the insurer 
cannot, where the state, speaking through its Attorney General, dis- 
avowed an intention to appoint a receiver, object to the appointment 
by the Federal courts. 


(For other cases, see Insurance, Cent. Dig. § 1845; Dec. Dig. § 708.) 


5. INSURANCE—FRATERNAL INSURERS—EXPENSES. 

Where the officers of a fraternal insurer called a meeting, pursuant to the 
direction of the court, to form a plan for rehabilitation, expenses 
incurred for such meeting are properly allowed. 


(For other cases, see Insurance, Cent. Dig. § 1845; Dec. Dig. § 708.) 


6. INSURANCE—FRATERNAL INSURANCE—SALARIES. 


Where the court directed that salaries of officers of a fraternal insurer 
should be reduced to living wages, it is improper to continue to pay 
the same salaries that were paid when it was in a flourishing condition. 


(For other cases, see Insurance, Cent. Dig. § 1845; Dec. Dig. § 708.) 


In Equity. Bill by W. A. Dill and others against the Supréme Lodge, 
Knights of Honor, a corporation. Receiver appointed. 


Before Trieber and Dyer, D. JJ. 


Max Ruler and Horace L. Dyer, both of St. Louis, Mo., for Plaintiffs. 
F. H. Bacon, R. P. Williams, and C. B. Williams, all of St. Louis, Mo., 
for Respondent. 


TriepBer, D. J. (orally). 

In the case of Dill et al. vs. Supreme Lodge of the Knights of 
Honor we have given the matter the most careful consideration, 
realizing fully the importance of the case. Thousands of men, 
women, and children are interested in the result of this case. 
Perhaps in a large majority of the cases the insurance obtained 
in this lodge is probably the only provision they have made for the 
protection of their wives and children after. death. The able 
arguments made by counsel have aided us considerably in reach- 
ing our conclusions. We have carefully examined the numerous 
authorities, which the diligence of counsel has submitted to us, 
and given them such force and effect as we have thought they 
are entitled to. There were quite a number of questions argued 
to the court, all of which have received careful consideration. 

[1] In determining this matter we should take into considera- 
tion, first, the nature of this bill. It is not strictly a creditors’ 
bill, nor is it a bill for the purpose of winding up an insolvent 
corporation. A creditors’ bill is simply an effort on the part of 
judgment creditors, who have exhausted all the remedies which 
the law affords them, and, being unable to collect their debts, 
to apply to a court of equity for the purpose of reaching the 


un 
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equitable interests of the judgment debtor. Usually it is for the 
purpose of reaching some property which has been fraudulently 
conveyed by the debtor, and, the legal title being in other parties, 
of course it is impossible in an action at law to reach them. This 
is not such a bill, nor is it a bill to wind up a manufacturing or 
mercantile corporation which has become insolvent. 

[2] While it is true that this is a corporation, yet it is not a 
business corporation, nor a corporation for the purpose of doing 
business for a profit. It is simply an aggregation of individuals 
to create a fund in order to enable the parties to make provision 
for their wives, children, or their heirs in case of death. There 
is no profit in it; assessments are made for the purpose of paying 
death benefits; no one receives any profits; no investments are 
made; there is no capital. We might properly call it a charity 
in the nature of a trust fund to provide in the case of death for 
the survivors of the deceased members. 

That courts of equity have jurisdiction in all cases of trust is 
elementary. Ina case of this nature the question of creditor is 
practically immaterial, because the parties who are members may 
suffer just as great an injury by the dissolution of a corporation 
of this nature, while they are alive, as those who have departed 
this life. It is true that, upon the winding up of a corporation 
like this, those whose claims have matured would be preferred to 
those still living. Still there is a contingent interest possessed 
by every member which may become vested at any time by reason 
of the death of the member. 

[3,4] It has been the public policy of every state in the Union 
—in fact, we might say, of every civilized government—to try 
and protect the members of such organizations by preventing the 
corporation, fraternal society of this nature, from carrying on 
its business whenever proof establishes beyond question, as it 
does in this case, that it would be impossible for the corporation 
to carry out the objects of its existence and induce its members 
to continue paying assessments, especially when they are increased 
periodically, which would be perpetrating a fraud on them. 

In this case the evidence shows beyond question that this 
Supreme Lodge is unable to continue its business for any length 
of time. If the assessments are raised to an extent which would 
be necessary in order to provide for all the members thereof, when 
the average age has reached as high as it has in this case, the 
rates would be correspondingly high, with the result that, either 
owing to poverty, inability to pay, or fear that the assessments 
would be raised continually, and just about the time the man 
dies, the institution would be unable to pay. ‘This would naturally 
cause a great many members to withdraw, and the worst of it is 
that the withdrawal of members in cases of this nature is gen- 
erally of those members who are most valuable to the institution 
by reason of their good health and age. If the average age of 
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its members, as has been stated here, now exceeds fifty-five, it 
will in less than a year exceed sixty, because all younger members 
in perfect health will try to withdraw, because they will find the 
assessments are two great and uncertain. The decrease of mem- 
bership has been so continuous for the last fifteen or twenty years 
that for the courts to presume for a moment that there can be an 
increase of new members, an infusion of young blood, is 
preposterous. 

Now it has been said that under the laws of the state of Mis- 
souri the courts are absolutely prohibited from appointing a 
receiver in matters of this kind; that the state has reserved to 
itself the sole right to appoint a receiver whenever it is found that 
the condition of the institution is such that there is a strong 
likelihood that it will be unable to carry out the object for which 
it was organized. Assuming, without deciding, that this con- 
tention would be correct, there is only one party that can object 
to it, and that is the state itself. This corporation, if it is in the 
hopeless condition this lodge seems to be in, has no such right. 
In this case it appears that the state of Missouri, acting through 
the Attorney General, not only has declined to take any pro- 
ceedings for the purpose of winding up the concern and protect- 
ing the rights of the members thereof, but the Attorney General 
in Open court has stated that as far as the state is concerned it 
has no objection to the corporation being wound up in this court. 
That being the case, the corporation has no right to object, be- 
cause the provision of the law was not made for the benefit of 
the corporation; it was made for the benefit of the creditors of 
this association, the state acting as the trustee or guardian for 
them. So that disposes of this point. 

It is unnecessary to review the testimony, because it clearly 
appears that, not only is this concern unable to carry out its 
contracts, but it is practically impossible to rehabilitate it. Judge 
Pollock, sitting in this court when the first application for a re- 
ceiver was made, very properly, we think, gave them an oppor- 
tunity to rehabilitate. What has been the result? The assets 
to-day are less in proportion to the liabilities than they were then; 
the parties who have just claims will get less than they would have 
gotten if a receiver had been appointed at the time the application 
was made. ‘here is not the least likelihood that the conditions 
can possibly improve, unless there can be such rehabilitation by 
a large addition to the membership; the new members being 
offered inducements to join, so as to increase the membership by 
bringing in a sufficient number of young people, and thus reduce 
the average age. We believe, if there is a possibility to do that, it 
can be done just as well after the appointment of a receiver as be- 
fore such appointment. If at any time after the receiver is 
appointed (the only money that can be paid out by the receiver 
will be for the death claims that have matured; the others cannot 
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get anything until these claims are paid) this lodge can rehabilitate 
itself, perfect a plan of rehabilitation which will appear to the 
court to be feasible, the court can immediately discharge the 
receiver and turn the assets in the hands of the receiver back to 
the parties. 

It is a matter of everyday occurrence where large corporations 
are placed in the hands of receivers for the sole purpose of 
reorganization. We believe, in the majority of cases in which re- 
ceivers have been appointed for large railroad systems, it was 
done for the purpose of reorganization, and when that purpose 
was accomplished the property was generally turned back to them. 
When they could not reorganize by reason of the nonconsent of 
all the parties, there had to be a sale, and the purchase was 
usually made for the owners of the property for the purpose of 
reorganization. So in this case, if at any time the lodge can re- 
habilitate itself and satisfy the court that it is in such condition 
that it can carry out the objects of the order and provide safely 
for the protection of all of its members, I am authorized to say that 
the court will unhesitatingly turn the property back and throw 
no obstacle in the way of reorganization; but as conditions now 
are we feel that to permit this institution to go on would simply 
result in the waste of assets, and be a detriment, not only to the 
members who are still living, but to the widows, orphans, and 
beneficiaries of those who have died, or are likely to die, while 
the order is under control of the officers. 

[5] The court also desires to say that some of the charges of 
mismanagement since the application for the appointment of a 
receiver are without foundation. ‘The expenses of a meeting of 
the Supreme Lodge for the purpose of devising a plan of rehabili- 
tation were proper; in fact, it was by order of this court that it 
met, and those persons who attended that meeting should be paid 
their expenses. ‘This court is informed that under the laws of 
the order these expenses are entirely -proper. 

[6] It is perfectly plain that the salaries which were paid when 
the order was in flourishing condition were continued in spite of 
the order that living wages only should be paid, and that is per- 
haps a subject of just criticism. When an order loses its member- 
ship to the extent that this order has lost it, when instead of 45,000 
or 50,000 members it has only a membership of 9,000, 10,000, or 
15,000, it is not right that the same salaries should be paid when 
the membership is so much smaller. When the order was made 
that only living wages should be paid, it was an abuse of the 
order of the court to continue to pay the large salaries that were 
paid; but those amounts are comparatively small. Other than 
this, I do not know that there has been any waste. To pay the 
stenographers the pitiful wages which they received, $75 to $80, 
we do not consider this more than a living wage, and this court, 
if it had charge of a receivership, would not permit the receiver 
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to reduce those wages. Taking the case as a whole, we are clearly 
of opinion that it is our duty to sustain the application for a re- 
ceiver. As this matter will be pending in this court, the appoint- 
ment of a receiver and all other appointments will be left entirely 
with Judge Dyer, and I shall have nothing to do with them. I do 
not intend to have anything to do with them, as he is familiar 
with all the conditions and knows what would be a suitable bond. 
That is one thing Judge Dyer will have to attend to without my 
assistance. 
Dyer, D. J. 

Concurring in all that Judge Trieber has just stated here this 
morning, nothing remains now for me to do but to appoint a re- 
ceiver for the defendant company. When matters of this sort are 
pending in this court, and probably before other judges also, 
various applications are sometimes made to the court before any 
action is had for the appointment of a receiver, and names after 
names are presented to the court by letter or otherwise. I may 
state that such applications have been made to me, and some 
persons’ names suggested who are members of this order. I do 
not believe that it is for the best interest of the parties concerned 
that a member of this order should be appointed receiver thereof, 
because there may arise a factional fight among the members of 
the order that would not be well for the order. After concurring 
in all that Judge Trieber has said here this morning, and desiring 
to do the best I can for the organization, and considering the 
various parties, I have reached the conclusion that as good a man 
as I could appoint as such receiver is former United States 
District Attorney Charles A. Houts. His appointment is now 
made, and he will be required to give bond in the sum of $50,000, 
to be approved by the court, and he wil] take immediate possession 
of all the assets of the order. 


—- —— @0@-- 


SUPREME COURT OF MINNESOTA. 


HERTZ 
vs. 
SECURITY MUT. INS. CO. (No. 19636 [246].)* 


INSURANCE—ORAL CONTRACT—POWER OF SOLICITING 
AGENT—SUFFICIENCY OF EVIDENCE. 
The finding that the local agent of defendant, a life insurance company, 


employed by it to solicit written applications for insurance, had neither 
express nor apparent authority to conclude an oral insurance con- 


* Decision rendered, Nov. 12, 1915. 154 N. W. Rep. 745. Syllabus by 
the Court. 
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tract to be in force until the application obtained by him had been 
passed upon by defendant, is supported by the evidence. 
(For other cases, see Insurance, Cent. Dig. § 101; Dec. Dig. § 76.) 


Appeal from District Court, Ramsey County; Frederick N. Dickson, 
Judge. 

Action by Abram J. Hertz against the Security Mutual Insurance 
Company. From denial of motion for amended findings or a new trial, 
plaintiff appeals. Affirmed. 


James E. Markham and A. J. Hertz, both of St. Paul. for Appellant. 
O’Brien, Young & Stone, of St. Paul, for Respondent. 


Hout, J}. 

Plaintiff alleged that on August 25, 1913, Izer H. Hertz ap- 
plied to defendant, a life insurance company, to insure his life 
in the sum of $5,000, the annual premium to be $426.45; that 
after a medical examination the application was accepted and the 
premium paid, upon the express agreement that the insurance 
should be in force from said date, and that the usual form of 
policy should be issued and delivered, wherein the said amount, 
upon the death of the insured, should become due and payable to 
his son, the plaintiff; and that Izer H. Hertz died August 28, 
1913. The answer denied the making of any contract to insure, 
and alleged that Izer H. Hertz on the date mentioned signed an 
application for insurance in defendant company, wherein he 
agreed, among other things, that the policy thereby applied for 
“shall not be in force unless actually delivered to and accepted by” 
him during his lifetime and while in good health; that no policy 
of insurance was ever delivered, and no premium was paid; and 
that the application was not accepted. ‘The reply admitted that 
Izer H. Hertz signed the application; but alleged that he could 
not read the English language, that the condition referred to was 
not read to him by defendant’s agent, and that he did not know 
that it was contained therein. Findings were in favor of defend- 
ant, and plaintiff appeals from the order denying his motion for 
amended findings or a new trial. 

Among the findings of fact are these, which are of decisive 
import: That the person who solicited Hertz to insure was the 
duly appointed solicitittg agent of defendant, expressly em- 
powered to act as defendant’s agent, for the purpose of procuring 
and effecting applications for insurance on the lives of individuals 
that shall be satisfactory to the company, and to collect in ad- 
vance the first annual premium to be charged for any policy 
applied for at the time he took the application, but conditionally, 
to be returned in case the application was rejected by defendant, 
and kept in case the application was approved. That the appli- 
cation signed by Hertz was forwarded to defendant’s home office 
in Binghamton, N. Y., where it arrived shortly prior to Septem- 
ber 2, 1913; but on that day, before any action was taken thereon, 
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defendant was advised that Hertz died August 28th or 29th, and 
hence refused to consider the same. ‘That the check for the 
first premium received by the agent from plaintiff herein was 
returned by the agent at or about the time of applicant’s death, 
and that the agent of the defendant, who solicited Izer H. Hertz’s 
application, had no authority, either actual or apparent, to enter 
into a contract of insurance for said defendant, or to pass upon 
or finally accept applications for insurance for defendant. ‘The 
agent referred to is only one who, according to plaintiff, par- 
ticipated in the transaction with Izer H. Hertz. If this agent had 
no authority to make the alleged contract, there is no cause of 
action; for before the written application reached the officials 
of the company who had authority to pass upon its acceptance or 
rejection there was no risk to insure. 
Clearly the agent had no express authority to make life insur- 
ance contracts in behalf of defendant. We do not understand 
that counsel claims that he had. But the finding that the agent 
lacked apparent authority is vigorously assailed. It appears 
that this was the first application procured by the agent while in 
defendant’s employ. Izer H. Hertz had had no prior dealings 
with defendant. ‘There is no evidence that defendant, or any 
life insurance company, by local or soliciting agents, undertook to 
make oral contracts of insurance pending a consideration of the 
written application. ‘Therefore, if apparent authority to effect 
insurance is to be here found, it must be inferred or implied from 
the mere fact that the defendant employed an agent to solicit in- 
surance applications. The usual course pursued ‘by life insurance 
companies in maki ing insurance contracts is well known. Whether 
the proposed risk of his own accord applies for insurance, or has 
been worked upon to the point of applying by the pursuasions 
of an agent of the insurance company, the first step towards 
effecting a contract is to make a written application upon a form, 
prescribed by the company, wherein the applicant answers a 
number of questions bearing upon the risk and the premium to be 
paid, such as age, present and past state of health, condition and 
action of his various physical organs, and his family history. ‘This 
application, after being properly made out and signed by the 
applicant, is then given to some local physician, before whom the 
applicant must present himself for examination. A report of this 
examination is indorsed upon or attached to the application, 
which is then forwarded to the home office, where, after sub- 
mission to the company’s chief medical adviser, it is accepted or 
rejected. If accepted, a policy is issued and delivered. Precau- 
tions are taken by insurance companies, thereto also prompted by 
statutory requirements, that every agreement and representation 
pertaining to the insurance contract from its inception to its 
conclusion shall be in print or writing. Such being the usual way 
of doing business by life insurance companies, no fault should be 
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found with a finding of the trial court to the effect that this de- 
fendant had not clothed its soliciting agent with apparent author- 
ity or power to make an oral contract of insurance. There was 
nothing in defendant’s method of doing business generally, or in 
any prior dealings with the applicant, Hertz, or the business of life 
insurance as customarily transacted, to require or countenance 
a finding of apparent authority in the agent to make the alleged 
contract. Hence it is not necessary to consider whether the vacil- 
lating and uncertain testimony of the agent, a personal friend of 
Hertz, tended to establish any contract, even had he possessed 
authority to make one. 

In Morse vs. St. Paul Fire & Marine Ins. Co., 21 Minn. 407, 
it was held that the fact that a soliciting agent was authorized to 
receive applications for insurance to be forwarded for the ap- 
proval or rejection of the company, and also to collect premiums, 
was not in itself sufficient indication of authority in the agent to 
enter a contract of insurance. Counsel frankly concedes that, if 
this rule is applied to the instant case, it leads to an affirmance. 
But he contends that the decision is wrong, and that the trend at 
the present time is to hold insurance companies bound to any 
contract of insurance which an agent of theirs may make, although 
his employment be limited to merely soliciting applications for 
insurance. We neéd not here determine whether there has been 
any departure from the rule of the Morse Case, for the difference 
in the methods employed in procuring fire insurance risks from 
the ones used in effecting life insurance contracts, and the 
necessity for different methods, suggests cogent reasons for hold- 
ing that apparent authority is much more readily to be inferred 
in the case of a soliciting agent of fire insurance than in one of 
life. In either case, where the agent’s power is expressly limited, 
apparent authority to do acts beyond the limitation should not be 
found unless clearly to be inferred. Kerr on Insurance, p. 52; 
May on Insurance (4th Ed.) pp. 236, 237; Armstrong vs. State 
Ins. Co., 61 Iowa 212, 16 N. W. 94. 

Without discussing each case cited by appellant, we may say 
that the ones relating to fire insurance, where a finding or verdict 
established apparent authority in an agent upon evidence showing 
the mode of doing business by the insurer, or by such insurers 
generally, can have very little weight as precedents here, where 
the finding is that the agent had no apparent authority, and there 
is no testimony from which the contrary could be inferred. Such 
are the cases of Ellis vs. Albany Fire Ins. Co., 50 N. Y. 402, 
10 Am. Rep-*495, and Post vs. Attna Ins. Co., 43 Barb. 
(N. Y.) 361. Nor can aid be had from cases involving collection 
of premiums by agent wherein the authority in this state is 
governed by statute. Section 3607, G. S. 1913; Kilborn vs. 
Prudential Ins. Co., 99 Minn. 176, 108 N. W. 861. The case of 
Sheldon vs. Connecticut Mut. Life Ins. Co., 25 Conn. 207, 65 Am. 
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Dec. 565, depended upon whether there had been a waiver of the 
provision that the policy should not take effect until the first 
premium had been fully paid or adjusted. ‘The claim was that 
the soliciting agent had power to waive the provision. The jury 
found such power from evidence concerning the manner in which 
the agent had conducted the business of his principal and the 
latter’s probable knowledge thereof. In Starr vs. Mut. Life Ins., 
41 Wash. 228, 83 Pac. 116, the application required the agent to 
issue a receipt making the insurance in force from the date of the 
application, “provided the application shall be approved by the 
company.” A separate receipt was given, which stated the terms 
of the insurance and that the policy should take effect from that 
date. It was held that the provisions in the application and the 
receipt were equivocal, and justified the inference by the applicant 
that the agent could effect temporary insurance pending the con- 
sideration of the application. In Fried vs. Royal Ins. Co., 50 
N. Y. 243, there was no dispute that the agent had authority to 
make the contract. Mohrstadt vs. Mut. Life Ins. Co., 115 Fed. 81, 
52 C. C. A. 675, is not an authority for plaintiff as we read it. In 
Halle vs. Insurance Co. (Ky.) 58 S. W. 822, the agent who made 
the contract was general agent, and so signed it. There were 
also circumstances in subsequent negotiations which were held to 
preclude the company from denying the contratt. In Kimbro vs. 
New York Life Ins. Co., 134 lowa 84, 108 N. W. 1025, 12 
L. R. A. (N. S.) 421, the applicant was advised by the agent, 
’ who had authority to deliver policies, that the policy applied for 
had been issued and was in the agent’s possession for delivery, 
and the company was held estopped from showing that the policy 
sent to the agent for delivery was not the one applied for, but one 
proposed in lieu thereof, which was td be accepted or rejected by 
the insured, because the insured died before he had knowledge of 
such proposal or could act thereon. 

It is plain that section 3485, G. S. 1913, has no bearing in this 
case. It was enacted solely for the purpose of preventing a life 
insurance company from contending that, in controversies upon 
the policy issued by it, the agent who solicited the application for 
the insurance was the agent of the insured. 

We cannot disturb the finding that defendant’s agent, who 
solicited Izer H. Hertz to sign the application for insurance, had 
neither express nar apparent authority to make the alleged oral 
contract of insurance. 

Order affirmed. 





Yount vs. Prudential Life Ins. Co. 


KANSAS CITY COURT OF APPEALS. 


MIssourl. 


YOUNT 
vs. 


PRUDENTIAL LIFE INS. CO. (No. 11657.)* 


1, INSURANCE—LIFE INSURANCE—DELIVERY OF POLICY— 
NECESSITY. 

Where, according to the terms of neg6tiations between a life insurance 
company and an applicant for insurance, embodied in the application, 
which provided that it should be part of the insurance contract, there 
was to be no contract of insurance until the policy had been issued 
and delivered to the insured while in good health, and where the 
insured died while the policy, unissued to him, was yet in the hands 
of the agent who had procured him to insure in the company, which 
had shortly before written the policy, such company was not liable to 
the beneficiary on the policy; delivery being a condition precedent to 
liability. 

(Yor other cases, see Insurance, Cent. Dig. §§ 219-230; Dec. Dig. § 136.) 


2. INSURANCE—LIFE INSURANCE—REQUIREMENT OF DE- 
LIVERY OF POLICY—WAIVER. 

Where the application for life insurance, expressly made a part of the 
policy, provides that the policy must be actually delivered to the 
insured in good health before the contract of insurance is in force, 
actual manual delivery of the policy as a condition precedent to its 
liability may be waived by the insurance company. 


(For other cases, see Insurance, Cent. Dig. §§ 75, 253-262; Dec. 
Dig. § 141.) 


Appeal from Circuit Court, Jackson County; Daniel E. Bird, Judge. 

“Not to be officially published.” 

Action by Estella E. Yount against the Prudential Life Insurance 
Company. Judgment or defendant, and plaintiff appeals. Affirmed. 


Sherman & Landon, of Kansas City, Mo., and McAnany & Alden, of 
Kansas City, Kan., for Appellant. 

Haff, Meservey, German & Michaels, of Kansas City, Mo., for 
Respondent. 


TRIMBLE, J. 

As the widow of Leon L. Yount, deceased, plaintiff seeks to 
recover upon the alleged contract of insurance between her late 
husband and the defendant, of which contract, if it exists, she is 
the beneficiary. Defendant insists that, according to the express 
terms of the negotiations between it and deceased, there was to 
be no contract of insurance until the policy had been issued and 
delivered to the husband while in good health, and that, as there 


* Decision rendered, Oct. 4, 1915. 179 S. W. Rep. 749. 
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was no delivery of the policy to him, no contract of insurance 
was in existence at the time of his death. 

[1,2] So far as we can ascertain from the record, there does 
not seem to be any dispute as to the facts in the case, though there 
is considerable difference of opinion as to the legal conclusions to 
be drawn from those facts. Leon L,. Yount was a piano salesman 
for the Starr Piano Company of Kansas City. On the evening of 
January 22, 1914, he signed and delivered to H. C. Garnett, one 
of defendant’s agents who had solicited his insurance, a written 
application to defendant for a ten-year term policy of life in- 
surance for $5,000, the quarterly premium on which was to be 
$14.65, and the beneficiary therein to be the applicant’s wife. 
Among the stipulations in the application, and appearing just 
above the applicant’s signature, was an agreement that the appli- 
cation should become a part of the contract of insurance, and that 
the policy applied for should be accepted subject to the privileges 
and provisions therein contained, “and said policy shall not take 
effect until the same shall be issued and delivered by the said 
company, and the first premium thereon paid in full, while my 
health, habits, and occupation are the same as described in this 
application.” 

It seems that Garnett agreed to purchase a piano on the in- 
stalment plan, and the arrangement between the two men was 
that Yount caused his employer, the Starr Piano Company, to 
give Garnett a receipt for $10, being the first payment of the 
piano, while Garnett gave to Yount a receipt for $10 “on account 
of first quarterly premium.” No cash actually passed in the trans- 
action, but each party accounted to his principal for the money 
represented by the receipt he had given; and when Garnett 
turned the application in to Sullens, defendant’s local superin- 
tendent, he also turned in $10 in cash as the amount collected on 
same. ‘This was in accordance with the rules of the company 
and the terms of his contract of employment. The receipt given 
by Garnett to Yount was as follows :— 


“Jan. 22, 1914. 


“Received from Mr. Yount [applicant] the sum of ten dollars, 
being a payment on account of the first quarterly premium on a 
policy applied for in the Prudential Insurance Company of 
America. It is understood that this payment is in no way binding 
upon the said company, except that said company agrees to return 
the amount mentioned hereon in case the company declines to 
grant a policy on the life of said applicant. 

“TSigned]| H. C. Garnett, Agent.” 


Mr. Yount was examined by the defendant’s local medical ex- 
aminer on January 26, 1914, and this report, constituting a part of 
the application, and the whole showing applicant to be in good 
health, was sent to the home office of the company in Newark, 
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N. J., on the same day. On January 30, 1914, the home office 
approved the application and made out the kind of policy applied 
for, and mailed it to the local office of the defendant, from whence 
the application had been received. Pinned on the face of the 
policy when it was sent out was a red slip bearing these words :— 


“Important. 

“This policy must not be delivered unless the applicant is in a 
satisfactory condition of health. Superintendents, agency organ- 
izers, assistants, agents, managers, and special agents will be held 
responsible for a strict observance of the rules regarding the 
delivery of policies as stated in the ordinary rate book. 

“The Prudential Insurance Company of America.” 


The policy, with this red slip attached, reached the local office 
and went into the hands of the agent, Garnett. The precise date 
it reached him is not shown, but it could not be very far from 
February 5th or 6th. He says he had obtained it “one or two 
days” before he read in the papers an account of Mr. Yount’s 
death, whereupon he returned the policy to the company. He 
never notified Mr. Yount, or any of his family, prior to his death, 
that the application had been accepted or that the policy had been 
received; and Mr. Yount died without knowing that his applica- 
tion had been acted upon, or that it had been accepted by the 
home office, or that the policy had been made out and sent to the 
local office. 

Yount left home in ordinary health on the morning of February 
6th about 8:30 o’clock. It was a very cold day—snowy and 
storming. So far as the record discloses, the next time Yount 
was seen was at 9:30 that night, when he was found lying un- 
conscious in the basement of his home. He died about 5 o’clock 
the next morning, February 7th. He had no negotiations or 
communications with Garnett after January 22d, the night he 
signed the application. Nor did he, or anyone else for him, 
tender to defendant the $4.65 remaining due on the first premium. 
Upon being notified of Yount’s death, the defendant tendered to 
plaintiff the $10 in gold, and, denying all liability, refused to 
furnish blanks for proof of death. 

Under the foregoing facts, the trial court could not do other- 
wise than to sustain defendant’s demurrer to the evidence. It is 
undisputed that the policy was never delivered, and also that the 
written application signed by the deceased expressly provided 
that it should be a part of the insurance contract, and that the 
policy should not take effect until its issuance and delivery, and 
the first premium thereon paid in full, while the applicant was 
in good health. Consequently we are unable to see what there 
was to submit to the jury. The provision that the policy should 
not take effect until its delivery is an agreement the parties could 


\ 
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lawfully make, and, having made it, there is no reason why it 
should not be enforced. Gallop vs. Royal Neighbors of America, 
167 Mo. App. 85, 150 S. W. 1118; Kirk vs. Woodmen of the 
World, 169 Mo. App. 449, 155 S. W. 39. All that was done by 
either party to the proposed contract was merely preliminary to, 
and dependent upon, its final consummation by delivery to Mr. 
Yount while he was in the good health he was enjoying at the 
time he made the proposal to defendant to be insured. No con- 
tract could come into existence until his proposal had been ac- 
cepted upon the terms required, and notice of such acceptance 
conveyed to him. Kilcullen vs. Metropolitan Life Insurance Co., 
108 Mo. App. 64, 82 S. W. 966. Clearly a delivery of the policy 
to the applicant during his lifetime and while he was in good 
health was required before the things done by the parties could 
ripen into a contract. It was a condition precedent to a com- 
pletion of the contract. Rhodus vs. Kansas City Life Ins. Co., 
156 Mo. App. 281, 137 S. W. 907; Cravens vs. N. Y. Life Ins. 
Co., 148 Mo. 583, 50 S. W. 519, 53 L. R. A. 305, 71 Am. St. 
Rep. 628. And no recovery can be allowed if the death of the 
applicant occurs while such condition remains unperformed. 
Pierce vs. New York Life Ins. Co., 174 Mo. App. 383, 160 
S. W. 40. Of course, actual manual delivery of the policy may 
be waived by the insurance company, but there was nothing of 
this kind jn the case. The proof clearly shows that the company 
sent the policy to its local office in strict accord with its require- 
ments and the terms specified in the application. The way in 
which the company sent the policy was not offered to bind either 
Yount or the plaintiff by any secret instructions issued to the 
company’s agent. ‘The applicant and plaintiff were bound by 
the application; and evidence of what the company did was to 
show that it stood upon the strict terms of the application; that 
is, that there was no intent upon the part of the company to send 
the policy out to its own agent as an unconditional delivery to the 
applicant or to waive the condition of delivery to him while in 
good health. Hence plaintiff’s objection to this evidence was 
properly overruled. ‘hat plaintiff’s evidence conclusively shows 
that no contract of insurance was in existence at the time Mr. 
Yount died is supported by many authorities, among which are 
the following: Horton vs. New York Life Ins. Co., 151 Mo. 604, 
loc. cit. 619, 52 S. W. 356; Bell vs. Missouri State Life Ins. Co., 
166 Mo. App. 390, 149 S. W. 33; Paine vs. Pacific Mutual Life 
Ins. Co., 51 Fed. 689, 2 C. C. A. 459; Kohen vs. Mutual Reserve 
Fund Life Ass’n (C. C.) 28 Fed. 705; McCully’s Adm’r vs. 
Phoenix Life Ins. Co., 18 W. Va. 782; Bowen vs. Prudential Ins. 
Co. of America, 178 Mich. 63, 144 N. W. 543, 51 L. R. A. (N. 8S.) 
587; Powell vs. Prudential Ins. Co. of America, 153 Ala. 611, 
45 South. 208; Russell vs. Prudential Ins. Co. of America, 
176 N. Y. 178, 68 N. E. 252, 98 Am. St. Rep. 656; Mutual Life 
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Ins. Co. vs. Jordan, 111 Ark. 324, 163 S. W. 799; Snedeker vs. 
Metropolitan Life Ins. Co., 160 Ky. 119, 169 S, W, 570. 

There are other questions discussed in the briefs, but, as the 
foregoing fully disposes of the case, we see no reason for noticing 
them. 

The action of the trial court upon defendant’s demurrers was 
right, and the judgment must be, and is, affirmed. All concur. 


SUPREME COURT OF NEW YORK. 


APPELLATE Division, . SECOND DEPARTMENT. 


In rE VILES. 


In, RE CORWIN’S ESTATE. 


APPEAL oF ACKERLY.* 


INSURANCE—POLICY—CONSTRUCTION—“LEGAL REPRESEN- 
TATIVE.” 

Where a life policy was payable to the insured’s wife or his “legal rep- 
resentatives,” and the wife predeceased him, and he was suftvived by 
a daughter as his only heir and next of kin, the proceeds of the 
policy belonged to the daughter personally; the term “legal repre- 
sentatives” being equivalent, in view of the omission of the ordinary 
term “assigns,” to next of kin. 

(For other cases, see Insurance, Cent. Dig. §§ 1459, 1460, 1466, 1485; Dec. 
Dig. § 583.) 

(For other definitions, see Words and Phrases, First and Second Series, 
Legal Representative.) 


Appeal from Surrogate’s Court, Kings County. 

Proceedings upon the judicial settlement of the account of Jeanie 
Corwin Viles, formerly Jeanie S. Corwin, as administratrix of the estate 
of B. Ryder Corwin, deceased. From a decree of the surrogate 
(86 Misc. Rep. 170, 149 N. Y. Supp. 121), approving the account, Orville 
B. Ackerly appeals. Affirmed. 


Argued before Jenks, P. J., and Thomas, Mills, Rich, and Putnam, JJ. 


Darwin J. Meserole, of Brooklyn, for Appellant. 
Frederick C. Tanner, of New York City (Edward Gates, of New 
York City, on the brief), for Respondent. 


Per CurIAM. 


We think that the conclusion of the Surrogate’s Court that the 
term “legal representatives,” as used in the policy of insurance, 


* Decision rendered, Nov. 12, 1915. 155 N. Y. Supp. 401. 
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meant the next of kin, and not the administrator, should be ap- 
proved. The policy of $3,000 taken out by the decedent was 
payable “to his wife, Jane S. Corwin, if living; otherwise, to his 
legal representatives.” The court found that the word “assigns” 
was omitted therefrom. A stipulation, which was agreed upon 
as the sole source of proof, showed that decedent’s said wife pre- 
deceased him, that the accountant is his daughter, only heir, and 
next of kin, that she lived with the decedent until his death, that 
decedent died without real property, possessed of personalty, 
aside from the proceeds of the insurance, of but $1,479.69, and 
that decedent was not a lawyer. 

We think that this conclusion may be sustained by the authority 
of Griswold vs. Sawyer, 125 N. Y. 411, 26 N. E. 464. Bullen, J., 
in Leonard vs. Harney, 173 N. Y. 352-354, 66 N. E. 2, said that 
the principal ground, as “very clearly pointed out by Judge Earl 
in the case of Griswold vs. Sawyer,” upon which Griswold vs. 
Sawyer was decided, was the omission of the word “assigns” in 
the policy. Other considerations like unto some of those which 
moved the court in Griswold vs. Sawyer may be urged in this 
case, such as the general purpose of life insurance, the financial 
condition of the decedent, as revealed at his death, the existence 
of a wife and of a daughter, who resided with him, and the fact 
that decedent was not a lawyer. We see no reason for disturbance 
of the court’s disposition of the item in her accounts for funeral 
expenses, in the absence of cross-examination of the accountant, 
and of any evidence offered as to the unreasonableness of the 
charge. 

The decree of the Surrogate’s Court of Kings County is af- 
firmed, with costs to the respondent, payable out of the estate. 


—_-_-———- $e eo —_—_— 


SUPREME COURT OF NEW YORK. 


APPELLATE TERM. First DEPARTMENT. 


LASCH 


vs. 


NEW YORK LIFE INS. CO.* 


INSURANCE—LIFE POLICY—APPLICATION —WAIVER OF 
PROVISIONS. 

The provision of the application for life insurance, that insurance shall 
not take effect till the first premium is paid and the policy delivered to 
insured while in good health, is not waived by the agent, when taking 


* Decision rendered, Oct. 25, 1915. 155 N. Y. Supp. 255. 
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part of the first premium, stating to insured that he was insured, and 
that he had received the policy, but had forgotten it, and would mail it 
to him, 


(For other cases, see Insurance, Cent. Dig. §§ 1026, 1027, 1030, 1035, 1040, 
1057; Dec. Dig. § 338.) 


Bijur, J., dissenting. 


Appeal from City Court of New York, Trial Term. 

Action by Sadie Lasch against the New York Life Insurance Com- 
pany. From a judgment for plaintiff for $1,125.25, defendant appeals. 
Reversed, and complaint dismissed. 

See, also, 153 N. Y. Supp. 898. 


Argued October term, 1915, before Bijur, Page, and Shearn, JJ. 


James H. McIntosh, of New York City (Louis H. Cooke, of New 
York City, of counsel), for Appellant. 

Charles S. Aronstam, of New York City (Benjamin Davidson, of 
New York City, of counsel), for Respondent. 


PacE, J. 

' This is an action to recover upon a policy of life insurance 
issued by the defendant upon the life of the plaintiff’s husband. 
Resolving all controverted facts in the plaintiff’s favor, it ap- 
pears that a soliciting agent of the defendant company called upon 
the plaintiff and attempted to induce her to have her husband in- 
sure his life for her benefit. She told the agent they had no 
money, whereupon the agent replied that he could insure her if 
she would pay $1 per week, and she would be insured from the 
time of the first payment. ‘Thereafter a written application for 
insurance in the sum of $1,000 was signed by the plaintiff’s hus- 
band on December 14, 1914, and he was duly examined by the 
medical examiner of the company. This application contained 
a printed statement directly above the signature of the applicant: 


“T agree as follows: (1) That the insurance hereby applied 
for shall not take effect unless the first premium is paid and the 
policy is delivered to and received by me during my lifefime and 
good health, and that, unless otherwise agreed in writing, the 
policy shall then relate back to and take effect as of the date of 
this application. (2) That any payment made by me before the 
delivery of the policy to and its receipt by me as aforesaid shall 
be binding on the company only in accordance with the terms of 
the company’s receipt therefor on the receipt form which is at- 
tached to this application and contains the terms of the agreement 
under which said payment has been made and is the only receipt 
the agent is authorized to give for such payment. (3) That only 
the president, a vice-president, a second vice-president, a sécre- 
tary, or the treasurer of the company can make, modify, or dis- 
charge contracts, or waive any of the company’s rights or require- 
ments, and that none of these acts can be done by the agent taking 
this application.” 
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On December 24, 1914, the agent called upon the plaintiff and 
informed her that he had received the policy. The plaintiff there- 
upon paid $1 on account, and the agent said he had forgotten to 
bring the policy, but would send it by mail. The plaintiff’s hus- 
band was suddenly stricken with pneumonia, and died on Decem- 
ber 30, 1914. On January 1, 1915, the plaintiff’s brother paid $5 
to the agent and received the policy from him. The policy called 
for a quarterly premium of $13.33. On learning of the death of 
the insured, the agent went to plaintiff’s brother, who had paid 
the $5, tendered it back to him, and demanded a return of the 
policy. 

The question to be determined is whether the agent by his con- 
duct waived the provisions of the. application that the policy 
should not take effect until the first premium is paid and the 
policy delivered to the insured while alive and in good health. 
The learned trial justice, following the case of Stewart vs. Union 
Mutual Life Ins. Co., 155 N. Y. 257, 49 N. E. 876, 42 L. R. A. 
147, held that these provisions were waived and granted judg- 
ment for the plaintiff. I am of the opinion, however, that the 
Stewart Case is not controlling in the case at bar. The Stewart 
Case was decided upon a peculiar state of facts, namely, that a 
note for the amount of the first premium was accepted by the 
general agent of the company and the policy delivered to the 
insured several months prior to his death. As pointed out by 
Judge Bartlett in Russell vs. Prudential Ins. Co., 176 N. Y. ~~ 
at page 185, 68 N. E. 252, at page 254 (98 Am. St. Rep. 656), i 
distinguishing the Stewart Case :-— 

“It is thus rendered clear by inevitable inference that the home 
office in Maine must have been advised of this departure from the 
strict rule in regard to the payment of premium at the time the 
policy was issued and had ratified the action of its manager. It 
cannot be fairly assumed that a policy taking effect the latter part 
of April had not been reported to the home office by the following 
August.” 

In the instant case, however, there was no evidence of any 
knowledge on the part of the company that its agent had departed 
from his instructions, and nothing upon which to base a ratifica- 
tion or estoppel. The language of the application was clear, and, 
we must presume, was read by the insured before he signed it. 
It notified him of the only conditions under which the policy 
would become effective, and expressly notified him that the agent 
had no authority to waive or abrogate any of its provisions. The 
legal effect is that the insured covenanted with the company di- 
rectly, and not through its agent, that the policy was not to be 
binding upon the company until the first premium was paid in full. 

Is this contract to be enforced as clearly written, or is it to be 
ignored for the reason that men enter into contracts without read- 
ing them, and assume that a vague and unproven custom exists 














Life.| Lasch vs. New York Life Ins, Co, 21 
permitting a local agent to give life and validity to the policy 
without reference to the terms of the contract of insurance? 
The question may be put in another form: Can an insurance 
company enter into a contract with a person applying for insur- 
ance, which can so fix the precise conditions under which the 
policy shall issue that the agent, in the absence of express au- 
thority, cannot abrogate it? It would seem that the mere state- 
ment of the foregoing question would compel an answer in favor 
of .the company, without argument. Russell vs. Prudential Ins. 
Co., supra, 176 N. Y. at page 188, 68 N. E. 252, 98 Am. St. 
Rep. 656, 

In the case at bar, not only was the first. premium not paid at 
the time of the death of the insured, but the policy was never 
delivered during his lifetime. It is true that the placing of a com- 
pleted policy into the hands of an agent for: delivery to the 
insured without condition has been held equivalent to delivery 
to the insured, though actual delivery is‘ not made before the 
death occurred. Fried vs. Royal Ins. Co., 50 N. Y, 243. But this 
rule does not apply where the delivery of the policy to the agent 
of the company is made with the understanding that it is to be held 
until after the performance of some condition. In the present 
case the agent had instructions not to deliver the policy until the 
first premium was in his hands. As this condition had not been 
complied with, the delivery to the agent could not be said to be 
a valid delivery to the insured. 

The judgment appealed from should be reversed, with costs, 
and the complaint dismissed on the merits, with costs. 

Shearn, J., concurs. 

Bryur, J. (dissenting). 

[ dissent. It seems to me that the statement of the agent to the 
insured that he was insured, and the delivery of the policy. coinci- 
dent therewith, constituted a waiver by the company of the condi- 
tion that the first premium must be paid in full. The principle 
that such circumstances at the inception of .thé policy constitute 
a waiver is too firmly fixed in the jurisprudence of this state 
(Wood vs. Am. Fire Ins. Co., 149 N. Ys 382, 385, 44° N. E. 80, 
52 Am. St. Rep. 733; Skinner vs. Norman,:165 N. Y. 565, 59 
N. E. 309, 80: Am. St. Rep. 776; Stewart vs. Union M. L. I. Co., 
155 N. Y. 257, 49 N. E. 876, 42 L. R. A; 147) to be shaken by a 
single decision like Russell vs. Pru. Ins. Co.,.176 N. Y. 178, 68. 
N. E. 252, 98 Am. St. Rep. 656.° This consideration is pointed 
out in the recent case of McClelland vs. M. L. I. Co., 151 App. 
Div. 264, 269, 135 N. Y. Supp. 735. 

The statement of the agent that he had the policy, but had 
forgotten to bring it with him, and would send it by mail upon 
receipt of the $1 paid by the plaintiff, was a sufficient actual deliv- 
ery within the meaning of the cases cited. 
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SUPREME COURT OF NEW YORK. 


APPELLATE TERM. First DEPARTMENT. 


KLEIN 
vs. 


SUPREME COUNCIL OF LOYAL ASS’N.* 


1. INSURANCE—FRATERNAL INSURANCE—ADMISSION OF 
MEMBERS—WAIVER OF CONDITIONS. 


The defendant beneficial association’s constitution and by-laws provided 
that “application shall not be received from a barkeeper or other 
person who at any time sells or serves intoxicating liquors to be drunk 
on the premises,” and that “no act of a subordinate council or of any 
member thereof in the admission of any person to membership in this 
council * * * shall be recognized by or deemed binding upon the 
supreme council, * * * unless such act shall be in accordance with 
the provisions contained in the laws and constitutions prescribed by the 
supreme council.” A local president of the order solicited plaintiff’s 
intestate, a barkeeper, to drop other insurance and join the defendant 
association. He knew of plaintiff’s intestate’s employment, and told 
him he would “fix” it by putting him in as a lunch man. Plaintiff and 
her intestate knew of the condition prohibiting the admission of 
barkeepers. Held, that there was no waiver of the provision of the 
constitution and by-laws; the local president not being authorized. 
to make such waiver, and the plaintiff and her intestate having colluded 
with the president to defraud the association. 

(For other cases, see Insurance, Cent. Dig. §§ 1837, 1866-1868; Dec. 
Dig. § 724.) 


2. INSURANCE—FRATERNAL INSURANCE—ADMISSION OF 
MEMBERS—REASONABLE EXCLUSION. 


Since intemperate habits may seriously affect the risk in life insurartice, 
it is a reasonable rule for a beneficial association to exclude bar- 
keepers from membership, since they have the opportunity and 
temptation for excessive drinking. 


(For other cases, see Insurance, Cent. Dig. §§ 1834, 1835; Dec. Dig. § 694.) 


3. INSURANCE—FRATERNAL INSURANCE—ACTIONS—PLEAD- 
ING—ESTOPPEL. 

No estoppel to plead breach of warranties in an application for insurance 
in a beneficial association can arise from acceptance of dues, in the 
absence of knowledge of the association of the breach, which cannot 
be imputed to it through knowledge of its local president, where plain- 
tiff and her intestate knowingly attempted to defraud the association. 

(For other cases, see Insurance, Cent. Dig. §§ 1837, 1866-1868; Dec. 
Dig. § 724.) 


* Decision rendered, Nov. 3. 1915, 155 N. Y. Supp. 580. 
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4. INSURANCE—FRATERNAL INSURANCE— WARRANTIES— 
CONDITIONS PRECEDENT. 


The truthfulness of a material warranty in an insurance policy in a 
fraternal beneficial association is a condition precedent to the attaching 
of the risk. 


(For other cases, see Insurance, Cent. Dig. §§ 1859-1865; Dec. Dig. § 723.) 


5. INSURANCE—ACTIONS—EVIDENCE—SUFFICIENCY. 


Evidence in an action on an insurance policy in a fraternal beneficial 
association held to show such fraud on the part of plaintiff and her 
intestate as to prevent recovery, where defendant tendered back the 
premiums paid and asserted its position promptly on learning of the 
fraud. 


(For other cases, see Insurance, Cent. Dig. §§ 2006, 2007; Dec. Dig. § 819.) 
Bijur, J., dissenting. 


Appeal from City Court of New York, Trial Term. 

Action by Margaret Klien against the Supreme Council of the Loyal 
Association. From a judgment for plaintiff, and an order denying a 
new trial, defendant appeals. Reversed, and new trial ordered. 


Argued October term, 1915, before Bijur, Page, and Shearn, JJ. 


Jas. B. Kilsheimer, of New York City, for Appellant. 
Morris E. Gossett, of New York City, for Respondent. 


SHEARN, J. 

This action was brought to recover $1,000, the amount for 
which the defendant had issued its benefit certificate upon the life 
of George Klein, the husband of the plaintiff. The defendant 
set up as affirmative defenses (1) misrepresentation and fraud by 
Klein in procuring membership; and (2) suicide or self- 
destruction. 

As to the first defense, the constitution and laws of the de- 
fendant provided that :— 

“Application shall not be received from a barkeeper or other 
person who at any time sells or serves intoxicating liquors to be 
drunk on the premises.” 


It is undisputed that when the deceased applied for member- 
ship he was, and at all times thereafter continued to be, a bar- 
tender and liquor saloon proprietor. 


As to the second defense, the constitution and laws of the de- 
fendant provided that :— 
“No benefit shall be paid upon the death of a member who 


shall die by suicide, or self-destruction, committed by the member 
whether sane or insane.” 


The body of the deceased was found by a policeman lying in a 
vacant lot about ten miles from the home of deceased; there 
were green and yellow stains on his lips and chin; alongside the 
body was found a blue bottle, on which was marked “Carbolic 
Acid”; the coroner’s inquest showed that deceased had died of 
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carbolic acid poisoning; and the bottle found alongside the body 
was one taken by the deceased from his home. On the issue of 
suicide, it is difficult to see how the jury arrived at its conclusion. 
When the verdict was rendered, the learned trial judge, who sub- 
sequently denied the motion to set aside the verdict, stated :— 

“Tt seems to me that the verdict can only be the result of 
probably unintentional sympathy and prejudice against the de- 
fendant and in favor of the plaintiff.” 

Nevertheless, while the decision in Bernard vs. Protective Home 
Circle, 161 App. Div. 59, 146 N. Y. Supp. 232, stands, it would 
seem unwarrantable to interfere with the jury’s verdict. 

{1,2] Numerous and interesting questions are very ably dis- 
cussed in the briefs of counsel, but the only one that it is neces- 
sary to consider is the one decisive of the appeal, namely, the 
alleged waiver by the defendant of the concededly false repre- 
sentation made by the deceased in his application. ‘The defendant 
organization is composed of a number of local councils, as is 
usual with these benefit societies. ‘The president or head of the 
local was called the “councilor.” ‘The councilor of local No. 17, 
who for-more than eight years had visited the deceased’s saloon 
and bought drinks from him, persuaded the deceased to drop 
other insurance and join the defendant order. Plaintiff admitted 
that the question of the deceased’s ineligibility by reason of his 
business was brought up and discussed before the application was 
signed. She testified :— 

“Q. Did Mr, Miller [the councilor] speak to your husband 
regarding the saloon business? A, Yes, Q. What did he say? 
A. He said, ‘I will fix it up all right.’ He said, ‘I will put you in 
as a lunchroom.’ @. Did he tell him to say that? A, Yes; he 
told him to put it as a lunch man.” ; 

Intemperate habits may seriously affect the risk in life insur- 
ance. In view of the opportunity for and temptation to excessive 
drinking in the case of a saloon keeper or bartender, it was a 
reasonable rule and sound policy for this order to adopt excluding 
saloon keepers and bartenders from membership, It was decided 
in Dwight vs. Germania Life Ins. Co., 103 N. Y, 341, 8 NE. 
654, 57 Am. Rep. 729, that a false statement that the applicant 
for insurance had not been engaged in or connected with the 
manufacture or sale of intoxicating liquors was a. breach of 
warranty and forfeited the policy. It is contended, however, in 
the case at bar that the defendant waived the forfeiture by the 
acts of the councilor or head of the local, who was a party to the 
misrepresentation, notwithstanding the following provision of the 
constitution and laws of the defendant, which were part of the 
contract sued upon, and which were introduced in evidence by 
the plaintiff :— 

“No act of a subordinate council or of any member thereof in 
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the admission of any person to membership in this council, and no 
act of any member for his own or his beneficiary’s advantage, 
shall be recognized by or be deemed binding upon the supreme 
council, or as entitling the person admitted or the beneficiary 
named, to any benefits from this association, unless such acts shall 
be in accordance with the provisions contained in the laws and 
constitutions prescribed by the supreme council.” 

This contention completely loses sight of the principle upon 
which the cases rest which apply the rule of waiver. 

“The rule which charges a principal with the knowledge of his 
agent is for the protection of innocent third persons. If a person 
colludes with an agent to cheat the principal, the latter is not 
responsible for the act or knowledge of the agent.” May on 
Insurance, § 133B. 

It was said in Wood vs. American Fire Ins. Co., 149 N. Y. 
382, 386, 44 N. E. 80, 81 (52 Am. St. Rep. 733) :— 

“To take the benefit of a contract with full knowledge of all 
the facts and attempt afterwards to defeat it, when called upon 
to perform, by asserting conditions relating to those facts would 
be to claim that no contract was made and thus operate as a fraud 
upon the other party.” 


Here the fraud perpetrated is upon the insurer, and not upon 
the insured. Here the beneficiary of the deception practiced upon 
the insurer, and with actual knowledge of the cheat, is asserting 
the waiver. ‘To apply, for the benefit of a beneficiary of a fraud 
with knowledge of the deception, a waiver based upon the neces- 
sity and justice of protecting innocent persons against fraud, 
would be very illogical and quite absurd. Cases such as Wood 
vs. American Fire Ins, Co., supra, Skinner vs. Norman, 165 
N. Y. 565, 59 N. E. 309, 80 Am. St. Rep. 776, and Stewart vs. 
Union M. L, I. Co., 155:N. Y. 257, 49 N. E. 876, 42 L. R. A. 147, 
do not seem to me to beyatall in point. If the councilor had told 
the deceased that he could get the deceased admitted to member- 
ship in spite of the disqualification, and if the deceased had 
signed a truthful application, and on that truthful application 
had been admitted by the local, the situation would be quite 
different, and it might well be held that the requirement as to his 
occupation had been waived. But, instead, the deceased, know- 
ing that he was ineligible, colluded with the agent to cheat and 
deceive the defendant. 

No such element-existed in any of the above-¢ited cases. In the 
Wood Case, not only was there no deception, and no possible 
claim of fraud, but it was not definitely known until the case was 
decided by the Court of Appeals what legal effect the transfer of 
the interest of one of the members of a partnership holding title 
to real estate had upon the unconditional and sole ownership of 
the firm. It was finally held that the title of the real property, 
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which was the subject of the insurance, was in the partnership 
firm, and was not affected by the assignment of one of the mem- 
bers. An unsuccessful attempt of an insurance company to 
forfeit the policy because of this ineffective assignment, which 
was fully known to the agent, can scarcely be considered an 
authority for holding that in the case of a deliberate deception, 
practiced by the insured with the connivance of the defendant’s 
agent, the insurer is bound on the theory of waiver. In the 
Skinner Case, there was no deception or fraud attempted to be 
practiced upon the insurance company. When the agent of the 
insurance company asked whether there were any claims against 
the steamboat that was to be insured, a representative of the 
plaintiff disclaimed any knowledge of claims against the property, 
but stated that, if there were any, the defendant’s agent could 
ascertain them by inquiry of plaintiff, which the agent voluntarily 
agreed to do, but failed to do. Such a case clearly does not bear 
upon the situation with which we are dealing. Similarly with 
the Stewart Case, where the agent took a note for the first 
premium. Not only was there no question of deception, but the 
company had accepted the note, as the court found might be 
inferred from the notice through its local cashier to the policy- 
holder, stating when his note “given in settlement of premium 
due on the policy” “will be due and payable.” 

[3] It is also contended that, if there was no waiver, there was 
at least an estoppel on the part of the defendant, based upon the 
receipt of dues by the defendant from the deceased with the 
knowledge of its agent that the deceased was disqualified from 
membership. It is, of course, true that the forfeiture could be 
waived if the defendant had knowledge of the deceased’s in- 
eligibility and of the false representation; but it is equally true 
that, in order to work an estoppel, proof of knowledge was essen- 
tial. The claim is that the knowledge of the agent is to be 
imputed to the defendant, and that the defendant is to be bound 
thereby. But this rule has never been applied where the agent 
and the insured were acting in collusion to deceive the insurer. ~ 
The estoppel is created for the benefit of innocent persons, not 
for those guilty of working a fraud upon the insurer. Indeed, 
it was distinctly held in lee vs. Royal Arcanum, 9 Misc. 
Rep. 257, 30 N. Y. Supp. 205, that the knowledge of a.committee 
of three members of a subordinate lodge cannot be imputed to 
and charged upon the grand lodge. That was a case where the 
committee had been deceived. Certainly, therefore, such knowl- 
edge would not be imputed where a councilor of the subordinate 
lodge, whose knowledge is sought to be imputed to the grand 
lodge, was an active participant in the fraud. See Hartman vs. 
National Council {Ore.), 147 Pac. 931, and Mattson vs. Modern 
Samaritans, 91 Minn. 434, 98 N. W. 330. 

Counsel cites Sergent vs. Liverpool & L. Ins. Co., 155 N. Y. 349, 
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49 N. E. 935, in which it was held that a fire insurance company, 
which has issued a policy providing that the insured shall file 
proofs of loss within sixty days, and that no officer, agent, or 
other representative of the company shall have the power to 
waive any condition, except by indorsement on the agreement, 
may by conduct estop itself from enforcing such provision against 
one who has acted in reliance upon such conduct. 

[4] It is well established that the truth of a warranty is a con- 
dition precedent to the attaching of the risk. In the case at bar, 
the deceased warranted the truthfulness of his statements. These 
representations were material to the risk, and, since they’ were 
untrue, the risk never attached. There is a plain distinction be- 
tween waiving the effect of a false representation, in consequence 
of which no valid contract was ever made, and waiving a 
formality in connection with the collection of a loss after the 
liability has become fixed. 

[5] The deceased had no right to membership; his certificate 
was obtained through a fraud to which he was a party with full 
knowledge; the plaintiff herself also knew of the deception . 
practiced; the defendant never waived the fraud, nor had any 
knowledge thereof until after the death of the plaintiff’s hus- 
band, when it promptly asserted its position and tendered the 
premiums paid; accordingly, therefore, upon the proof presented 
there can be no recovery. 

Judgment reversed, and new trial ordered, with costs to the 
appellant to abide the event. 


Page, J., concurs. 





Biyur, J. (dissenting). 

[ dissent. I am unable to distinguish this case from Wood vs. 
Am. Ins. Co., 149 N. Y. 382, 44 N. E. 80, 52 Am. St. Rep. 733, 
Skinner vs. Norman, 165 N. Y. 565, 59 N. EF. 309, 80 Am. St. 
Rep. 776, and Stewart vs. Union Met. L. I. Co., 155 N. Y. 257, 
49 N. E. 876, 42 L. R. A. 147, which hold in substance that the 
breach of a condition in a policy of insurance may, at the incep- 
tion of the policy, be waived by the general agent, who delivers 
the same with knowledge of the breach of the condition, even 
though the policy contain a provision that no such waiver may 
be made by the agent. 

The adherence of our courts to this doctrine, notwithstanding 
the contrary attitude of the Supreme Court of the United States 
in Northern Assurance Co. vs. Building Association, 183 
U. S. 308, 22 Sup. Ct. 133, 46 L. Ed. 213, and the apparently 
inconsistent decision of Russell vs. Pru. Ins, Co., 176 N. Y. 178, 
68 N. E. 252, 98 Am. St. Rep. 656, is pointed out in the opinion 
in the recent case of McClelland vs. Mutual Life Ins. Co., 151 
App. Div. 264, 269, 270, 135 N. Y. Supp. 735. I fail also to 
find any distinction in this respect between a beach of a condition 
and breach of a warranty of fact, which, under the terms of the 
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policy, the statement of the assured in the case at bar undoubtedly 
was, 

Nor do I think that the application of the rule is destroyed by 
calling this breach of warranty a fraud. I am not sure that on 
the whole the transaction presented those elements upon which a 
finding of fraud may be predicated. But, assuming that ques- 
tion to be presented, it was submitted to the jury, and its deter- 
mination must be taken as having been adverse to the appellant 
in that regard. J! think the finding has ample support in the 
testimony of: the plaintiff, to the effect that defendant’s repre- 
sentative persuaded the plaintiff to give up life insurance which 
he carried in an insurance company, and to take out instead a 
large policy with the defendant, advancing a’ number of argu- 
ments to strengthen the inducement’ so to do;“and although it is 
true that plaintiff signed the ‘application, misstating his occupa- 
tion, defendant’s representative said to him :— 

“| will fix it up all right, [ will put you in as a lunchroom.” 


Under these circumstances, I think that, if a‘finding of fraud 
were to be made, it might be justified, were plaintiff’s claim to be 
defeated; but it would be rather the defendant that would, under 
such circumstances, be taking advantage of the fraud, which, 
indeed, was the precise application of the language quoted in the 
majority opinion from the Wood Case, supra. 

The judgment should, in my opinion, be affirmed. 


ATLAS LIFE ASSUR.. CO, vss MOMAN,. (No. 9212)* 
(Court of Appeals of Alabama.) 


1, INSURANCE—ACTION ON*POLICY—PLEADING. 


Where, in an action by the beneficiary, on a life insurance policy, plaintiff's 
replications to a plea of forfeiture presented an issue of deceptive 
breach of the covenant of sound -health, and waiver thereof by the 
agent’s acceptance, while in the line,of his apparent authority, of 
premiums with full knowledge of assured’s ‘sickness, there being no 
attack by defendant upon the’ sufficiency of the-replications, it was 
proper to admit in evidence a conversation between the ‘beneficiary 
and the agent, wherein the agent, in response to the information: that 
assured was sick when the policy was delivered,’ and was still sick, 
declared that the company would carry out its contract}. since, under 
the record, the admission of evidence was governed. by the facts set 
up in the replications, and not by the pléadder’s conclusions’ of law 
therein as to waiver or estoppel. 

(For other cases, see Insurance, Cent. Digi” §§'1554, 1632-1644; Dee: 
Dig. § 645; Pleading, Cent. Dig. § 1330.) . 


* Decision rendered, Oct. 26, 1915. 69 South, Rep.:989, 
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3. INSURANCE — FORFEITURE — STIPULATION IN POLICY — 
FAILURE TO PLEAD—EFFECT. 

The failure of defendant to set up by rejoinder to the replications of 
waiver and estoppel a defense based upon a stipulation in the policy 
that agents had no authority to waive forfeitures was a waiver of 
such defense. 

(For other cases, see Insurance, Cent. Dig. §§ 1554, 1626, 1628, 1629; Dec. 
Dig. § 641.) 


6. INSURANCE—LIFE POLICY—MISREPRESENTATION—FOR- 
FEITURE. , 

Defendant’s requested charge that a misrepresentation of fact, made with 
actual intent to deceive defendant required a verdict for defendant 
was properly refused, since, to constitute a forfeiture, the misrepre- 
sentation must be of a material fact upon which defendant relied, 
and by which he was deceived. 


(For other cases, see Insurance, Cent. Dig. § 548; Dec. Dig. § 255.) 


Appeal from City Court of Birmingham; H. A. Sharpe, Judge. 
Action by Sol Moman against the Atlas Life Assurance Company. 
Judgment for plaintiff, and defendant appeals. Affirmed. 


Coleman & Coleman, of Birmingham, for Appellant. 
Leader & Ewing, of Birmingham, for Appellee. 


EMINEN’T HOUSEHOLD OF COLUMBIAN WOODMEN 
vs. GALLANT. (No. 725.)* 


(Supreme Court of Alabama.) 


1. INSURANCE—LIFE POLICY—ACTIONS. 


A complaint upon a life insurance policy in the Code form, which set out 
that the policy was for five years or for life and gave the date of the 
death of the insured during the five-year period, is sufficient, show- 
ing that the policy was in existence when the insured died. 

(For other cases. see Insurance, Cent. Dig. §§ 1996-1998; Dec. Dig. § 815.) 


4. INSURANCE—LIFE POLICIES—DEFENSES. 


Code 1907, § 4572, provides that no misrepresentations in the application 
or proof of loss shall avoid a life policy, unless it affects the risk, 
while section 4562 declares that secret benevolent orders shall not 
be subject to the Code provisions. Held, that a fraternal insurer, 
unless it falls within the designation of a secret benevolent order, 
cannot avoid a life policy on the ground of misrepresentations not 
affecting the risk. 


(For other cases, see Insurance, Cent. Dig. §§ 1859-1865; Dec. Dig. § 723.) 
* Decision rendered, Oct. 14, 1915. 69 South. Rep. 884. 
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5. INSURANCE—LIFE POLICIES—ADMISSIBILITY IN EVI- 
DENCE. 

Though a policy included injuries not resulting in death and provided a 
graduated amount in case of death within five years, it may yet be a 
life policy. 

(For other cases, see Insurance, Cent. Dig. § 1848; Dec. Dig. § 711.) 


6. INSURANCE—ACTION ON CERTIFICATE—DIRECTED VER- 
Dict; 

In an action on a life policy, where plaintiff proved the material averments 
of the complaint, and defendant did not establish its special pleas, it 
is proper to direct a verdict for plaintiff. 

(For other cases, see Insurance, Cent. Dig. § 2009; Dec. Dig. § 825.) 


7. INSURANCE—LIFE POLICIES—AFFRAY. 

Where insured was shot and killed by another before he committed any 
act other than to curse and abuse his assailant, he was not killed in an 
affray. ; 

oe or cases, see Insurance, Cent. Dig. §§ 1955, 1957-1959; Dec. Dig. 


Appeal from Circuit Court, Etowah County; J. E. Blackwood, Judge. 

Action by J. A. Gallant as administrator of the estate of William H. 
Lee, deceased, against the Eminent Household of Columbian Woodmen, 
upon a benevolent covenant or life policy. Judgment for plaintiff and 
defendant appeals. Affirmed. 


McCord & Davis, of Gadsden, for Appellant. 
Hood & Murphree, of Gadsden, for Appellee. 


WERNER vs. FRATERNAL BANKERS’ RESERVE 
CIETY. (No. 29950.)* 


(Supreme Court of Iowa.) 


1. INSURANCE—LIFE INSURANCE—PROOF OF LOSS—DEFECT 

—WAIVER. 

Where, after plaintiff’s husband had been absent from home for more 
than seven years, she stated the case to the fraternal death benefit 
association of which he was a member as a proof of his death, such 
association not objecting to the proof as unsatisfactory or insufficient 
until it was offered in evidence on trial, the board of directors having 
rejected plaintiff's claim generally, and not having specifically pointed 
out any defect in the proof, any defect i in such proof was waived when 
the board received and retained it, giving no notice that it was not 
satisfactory, calling for no further proof, and rejecting the claim in 
toto upon proof made, since defendant’s right to a proof of loss such 
as was required by its contract of insurance was one it could and 
did waive by pursuing a line of conduct justifying the conclusion 


* Decision rendered, Nov. 18, 1915. 154 N. W. Rep. 773. 
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that it was not intending to insist on a full compliance with the re- 
quirements. 


(For other cases, see Insurance, Cent. Dig. §§ 1963-1965; Dec. Dig. § 789.) 


2. INSURANCE — LIFE INSURANCE — ACTION — EVIDENCE — 
DEATH. 

Acts 33d Gen. Assem. c. 200, provides that, when a resident of this 
state owning property, or any person who may have been a resident 
and acquired property rights within the state, absents himself from his 
usual place of residence and conceals his whereabouts from his 
family without known cause for a period of seven years, or where 
any such person has gone to parts unknown for a period of ten 
years, a petition may be filed in the district court setting forth the 
facts by any person entitled to administer upon such absentee’s estate 
if he were known to be dead, setting forth the names of. the persons 
who would be his legal heirs if he were dead, so far as known, and 
praying for the issuance of letters of administration upon the estate, 
which may be issued. In an action against a fraternal benefit in- 
surance organization by the beneficiary of a death benefit certificate, 
plaintiff introduced as evidence of her husband’s death letters of ad- 
ministration upon his estate issued to her by the district court under 
chapter 200, on account of insured’s continued absence. Held, that 
such letters of administration upon the absentee’s estate were not 
admissible, since they were without probative value as to his death; 
the statute providing for the administration of absentees’ estates, and 
not for those of decedents. 


(For other cases, see Insurance, Cent. Dig. §§ 2003-2005; Dec. Dig. § 818.) 


5. INSURANCE—SUIT ON BENEFIT CERTIFICATE—TIME FOR 
BRINGING. 


The statutes governing the time of bringing suits upon policies of insur- 
ance have no application in determining whether a suit upon a death 
benefit certificate of a fraternal society was prematurely brought. 


(For other cases, see Insurance, Cent. Dig. § 1993; Dec. Dig. § 812.) 


6. INSURANCE—LIFE INSURANCE—SUIT ON DEATH BENEFIT 
CERTIFICATE—TIME FOR BRINGING. 


Where defendant fraternal benefit society, after institution of suit on a 
death certificate, passed unfavorably upon the claim before the case 
came to trial, repudiating it in toto and refusing to allow or pay it, 
defendant could not be heard to complain of the premature institution 
of suit; there being no provision in the. certificate or by-laws of the 
defendant restricting the institution of suits within any time after 
filing of proofs of loss. 


(For other cases, see Insurance, Cent. Dig. § 1993; Dec. Dig. § 812.) 


Appeal from District Court, Linn County; Milo P. Smith, Judge. 

Action to recover on a certificate of insurance based on the pre- 
sumption that the assured was dead, arising from his absence from his 
home and friends for seven years. Judgment for the plaintiff in the court 
below. Defendant appeals. Reversed. 


Voris & Haas, of Marion, for Appellant. 
Byers & Clark, of Cedar Rapids, for Appellee. 





Insurance Law Journal, Vol, 47. [Jan., 1916. 


WASHINGTON LIFE INS. CO, vs. COMMONWEALTH, 
BY, ETC.* 


(Court of Appeals of Kentucky.) 


CONSTITUTIONAL LAW — TAXATION — DEPRIVATION OF 
PROPERTY WITHOUT DUE PROCESS. 

Ky. St. §§ 4226, 4230a, imposing a tax on premiums collected by life com- 
panies and authorizing the collection of the tax after such a company 
has voluntarily ceased to do business in the state, are not in violation 
of the fourteenth amendment to the Federal Constitution. 

(For other cases, see Constitutional Law, Cent. Dig. §§ 625-648, 685, 891, 
892, 904-906; Dec. Dig. §§ 207, 229, 283; Taxation, Cent. Dig. § 207; 
Dec. Dig. § 113.) 


Appeal from Circuit Court, Franklin County. 

Action by the Commonwealth of Kentucky, by its Auditor of Public 
Accounts, against the Washington Life Insurance Company. From a 
judgment for plaintiff, defendant appeals. Reversed. 


Frank Ewing, of Pittsburgh, Pa., Kohn, Bingham, Sloss & Spindle, 
of Louisville, and J. C. W. Beckham, of Frankfort, for Appellant. 

James Garnett, Atty. Gen., and Jno. A. Judy, of Mt. Sterling, for the 
Commonwealth. 


* Decision rendered, Nov. 9, 1915. 179 S. W. Rep. 591. 


GILCHRIST vs. MYSTIC WORKERS OF THE WORLD. 
(No. 432.)* 


(Supreme Court of Michigan.) 


1, INSURANCE—LIFE INSURANCE—FAILURE TO PROVE LOSS 
AS DEFENSE—RULE OF COURT. 


In an action against a fraternal benefit insurance organization, where the 
defendant admitted that proofs of death and of the plaintiff’s claim 
were filed in due season, received by the proper officers, acted upon, 
and payment refused, under circuit court rule 7, subd. “d,” providing 
that in suit upon an insurance policy, if the insurer shall rely on 
failure to furnish any proof of loss, as required by the policy, there 
shall be added to the plea a notice plainly indicating the facts relied 
on, the defense that plaintiff’s proofs of death were not satisfactory 
under the policy was not open to defendant, as it had given no notice 
thereof. 

(For other cases, see Insurance, Cent. Dig. §§ 1996-1998; Dec. Dig. § 825.) 


* Decision rendered, Oct. 29, 1915. 154 N. W. Rep. 575. 
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7. INSURANCE—DIRECTION OF VERDICT. 


In suit on a life policy, where there was some testimony tending to prove 
that the policy was avoided by the insured’s breach, the direction of 
verdict for the plaintiff was erroneous. 


(For other cases, see Insurance, Cent. Dig. § 2009; Dec. Dig. § 825.) 


Error to Circuit Court, Mecosta County; Joseph Barton, Judge. 

Action by William H. Gilchrist against the Mystic Workers of the 
World. Judgment for plaintiff, and defendant brings error. Reversed, 
and new trial granted. 


Argued before McAlvay, C. J., and Brooke, Kuhn, Stone, Ostrander, 
Bird, Moore, and Steere, JJ. 


Butler & Everett, of Big Rapids, and Charles E. Sturtz, of Kewanee, 
Ill., for Appellant. 

Albert B. Cogger and Broomfield & Worcester, all of Big Rapids, 
for Appellee. 


KULBERG vs. FRATERNAL UNION OF AMERICA. 
(No. 19446 [32].)* 


(Supreme Court of Minnesota.) 


1. INSURANCE—ACTION AGAINST INSURANCE COMPANY— 
COLLECTION OF PREMIUMS—SERVICE OF PROCESS. 


Defendant, a beneficiary association organized under the laws of the state 
of Colorado, consolidated with a like association of the state of 
Nebraska, which had previously assumed a certain policy of insurance 
issued to a resident of this state by a prior association organized 
under the laws of Iowa, at a time when such prior association was 
authorized to transact its business in this state. Defendant by the 
consolidation agreement assumed liability under that policy and other 
like policies issued py the other association to members residing in 
this state, and continued thereafter to collect and receive premiums 
due thereon. Defendant never complied with section 3555, Gen. 
St. 1913, by the appointment of the State Insurance Commissioner for 
the service of process upon it in actions brought in this state. 

It is held that defendant is estopped to set up its failure to comply with the 
statute, or to assert that the service of the summons upon the Insur- 
ance Commissioner in this action was insufficient to confer jurisdiction 
upon the court to hear and determine the action. 


(For other cases, see Insurance, Cent. Dig. § 1995; Dec. Dig. § 814.) 
2. INSURANCE— FOREIGN CORPORATIONS —“TRANSACTION 
OF BUSINESS’”—SERVICE OF PROCESS. 
The assumption of liability, in the form of reinsuring existing insurance 
contracts and the collection of premiums due thereon from members 
* Decision rendered, Nov. 12, 1915. 154 N. W. Rep. 748. Syllabus by 
the Court. 
Vol. XLVII—3. 
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residing in the state, and to thus keep and maintain the contracts in 
force, constituted the “transaction of business” in this state. 

(For other cases, see Insurance, Cent. Dig. §§ 17, 1995; Dec. Dig. 
§§ 16, 814.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Transacting Business.) 


Appeal from District Court, Ramsey County; James E. Michael, Judge. 
Action by Isadore Kulberg against the Fraternal Union of America. 


From denial of a motion to set aside summons, defendant appeals. 
Affirmed. 


William G. White, of St. Paul, for Appellant. 
A, J. Hertz and James E. Markham, both of St. Paul, for Respondent. 


REITER er au. vs. NATIONAL COUNCIL OF KNIGHTS 
AND LADIES OF SECURITY. (No. 19451 [31].)* 


(Supreme Court of Minnesota.) ; 


1. INSURANCE—ACTION ON BENEFIT CERTIFICATE—SUFFI- 
CIENCY OF EVIDENCE—MUTUAL AGREEMENT. 

The evidence conclusively showed a mutual agreement between defendant, 
a fraternal benefit society, and an insured member, to the effect that 
the amount of the benefit certificate should be reduced, and the 
assessments based on the real age of the member. This agreement 
was valid and binding upon both parties, though no new certificate 
was, in fact, issued or delivered to the member. In this action 
brought to recover the amount of the original certificate, plaintiffs, if 
entitled to recover at all, are limited to the amount of the certificate 
as reduced, with certain deductions, and may recover such amount. 

(For other cases, see Insurance, Cent. Dig. §§ 1869, 2006, 2007; Dec. 
Dig. §§ 725, 819.) 


2. INSURANCE—ACTION ON BENEFIT CERTIFICATE—ASSESS- 
MENTS AND DUES—SUFFICIENCY OF EVIDENCE. 

The evidence warranted a finding that the insured duly paid or tendered 
the assessments and dues for the months of June, July, and 
August, 1910. 


(For other cases, see Insurance, Cent. Dig. §§ 2006, 2007; Dec. Dig. § 819.) 


3. INSURANCE—ACTION ON BENEFIT CERTIFICATE—WAIVER 
—EVIDENCE. 

It was error to receive certain evidence for the purpose of showing a 
waiver of prompt payment of assessments and dues, and error to 
submit the case on this theory. 


(For other cases, see Insurance, Cent. Dig. §§ 2003-2005; Dec. Dig. § 818.) 


* Decision rendered, Nov. 5, 1915. 154 N. W. Rep. 665. Syllabus by the 
Court. 
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4. INSURANCE—ACTION ON BENEFIT CERTIFICATE—ASSESS- 
MENTS AND DUES—TENDER—AMOUNT OF RECOVERY. 
Defendant plainly indicated to the insured that it would not receive 
assessments and dues from her unless and until she was re-examined 
by the physician of the local council. This condition was un- 
authorized unless the insured was legally suspended for failure to pay 
or tender assessments for June or July, 1910. If so unauthorized, 
insured was not obliged to tender assessments, as it would be a useless 
act. If there is a recovery by plaintiff, all unpaid assessments and 
dues should be deducted from the amount recovered. 

(For other cases, see Insurance, Cent. Dig. §§ 1906, 2013; Dec. Dig. 
§§ 754, 821.) 


Appeal from District Court, Hennepin County; Daniel Fish, Judge. 

Action by Hannah Reiter and others against the National Council of 
the Knights and Ladies of Security. Verdict for plaintiffs, and from 
denial of alternative motion for judgment notwithstanding the verdict or 
for new trial, defendant appeals. Reversed, and new trial granted. 


William G. White, of St. Paul, for Appellant. 
A. R. Chestnut, of Minneapolis, and T. R. Kane, of St. Paul, for 
Respondents. 


JENNINGS er at. vs. NAT’L AMERICAN. (No. 11603.)* 


(Kansas City Court of Appeals. Missouri.) 


1. INSURANCE—LIFE INSURANCE—FORFEITURE OF POLICY 
“LIABLE TO FORFEITURE”—“LIABILITY.” 


Where a policy of insurance, providing that it was issued subject to the 
statements in the application, that said statements were warranted to 
be true and made a part of the insurance contract, together with the 
by-laws of the company, and that the policy should be “liable to 
forfeiture” if such statements were not true, under the company’s 
by-laws, the making of false statements being an offense upon which, 
before any effect was produced upon the insurance, a proceeding must 
be had by the company “under such rules as may from time to time 
be formulated by the board of directors,” in the absence of pro- 
ceeding to declare a forfeiture, the policy was not avoided by mis- 
statements of the insured in the application, since “liable to forfeiture” 
means exposed or subject to forfeiture, contingently subject to for- 
feiture, “liability” being something that must be enforced, while, if a 
contract provides that a forfeiture may be declared in a certain con- 
tingency, then such forfeiture cannot come into existence until it has 
been declared. 

(For other cases, see Insurance, Cent. Dig. §§ 703, 761, 780, 826, 840, 904; 
Dec. Dig. § 310.) 

(For other definitions, see Words and Phrases, First and Second Series, 
Liability.) 


* Decision rendered, July 2, 1915. Rehearing denied, Oct. 4, 1915. 179 
S. W. Rep. 789. 
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2. INSURANCE—ACTION ON POLICY—PLEADING AND PROOF. 

In an action on a policy of life insurance, where the defense of forfeiture 
was not properly pleaded, the exclusion of evidence to substantiate 
it was proper, 

(For other cases, see Insurance, Cent. Dig. §§ 1554, 1632-1644; Dec. 
Dig. § 645.) 


3. INSURANCE—LIFE INSURANCE--ACTION—EVIDENCE. 

In an action on a policy of life insurance providing that the application 
should be taken as a part of the contract, the plaintiff was not required 
to introduce the application in evidence together with the policy. 

(For other cases, see Insurance, Cent. Dig. §§ 1554, 1632-1644; Dec. 
Dig. § 645.) 


4. INSURANCE—LIFE INSURANCE—CHARACTER OF COM- 
PANY. 


Whether an insurance company did an old-line or fraternal insurance 
business was determined, not by what it called itself or its business, 
but by the character of the policy in suit and the manner in which 
the defendant conducted its business. 


(For other cases, see Insurance, Cent. Dig. § 1824; Dec. Dig. § 687.) 


5. INSURANCE—LIFE INSURANCE—BREACH OF WARRANTY— 
STATUTE. 


Under Rev. St. 1909, § 7024, providing that the warranty of any fact in 
an application for insurance shall, if not material to the risk insured 
against, be deemed a representation only, where, in an action on a 
life policy, there was neither pleading nor evidence that alleged 
misstatements in the application were material to the risk, evidence 
tending to show such falsity could not defeat plaintiff's recovery. 

(For other cases, see Insurance, Cent. Dig. §§ 1554, 1632-1644; Dec. 
Dig. § 645.) 


Appeal from Circuit Court, Jackson County; O. A. Lucas, Judge. 

“Not to be officially published.” ‘ 

Action by Allie Jennings and Albert P. Jennings against the National 
American. Judgment for plaintiffs, and defendant appeals. Affirmed. 


D. C. Finley, of Kansas City, for Appellant. 
G. W. Duvall and Fyke & Snider, all of Kansas City, for Respondents. 


MORGAN vs, ROYAL BEN. SOCIETY sr au. (No. 322.)* 
(Supreme Court of North Carolina.) 


1. INSURANCE—MUTUAL BENEFIT — REINSURANCE — ORAL 
AGREEMENT. 

Since an oral contract of insurance may be a binding obligation, if not in 
contravention of statute or public policy, where it appeared that 
defendant insurance company took over the policy issued to plaintiff 


* Decision rendered, Nov. 17, 1915. 86 S. E. Rep. 975. 
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ina defunct company upon the terms and conditions of the contract 
with such company, the beneficiary was entitled to recover under stich 
contract. 


(For other cases, see Insurance, Dec. Dig. § 699.) 


2. INSURANCE—ACTION ON POLICY—VALIDITY OF CON- 
TRACT. 


When a statute or valid regulation in restraint of an insurance company’s 
action is made for the protection of the policyholder, a recovery on 
the policy may be ordinarily had, although the contract is a breach 
of the regulation. 


(For other, cases, see Insurance, Cent. Dig. § 1858; Dec. Dig. § 722.) 


3: INSURANCE--ACTION ON POLICY—EVIDENCE—PAYMENT. 


In an action on an insurance policy taken over by defendant from a 
defunct company, evidence of payment to a former agent of the 
defunct company was not immaterial, where there was testimony that 
the agent accepted the payment on behalf of defendant. 


(For other cases, see Insurance, Cent. Dig. §§ 2003-2005; Dec. Dig. § 818.) 
Walker and Brown, JJ., dissenting. 


Appeal from Superior Court, Forsyth County; Devin, Judge. 

Action by Leonard S. Morgan against the Royal Benefit Society and 
Royal Fraternal Association. Judgment of nonsuit, and plaintiff appeals. 
Reversed. 


Alexander & Korner, of Winston-Salem, for Appellant. 
Hastings & Whicker, of Winston-Salem, for Appellees. 

t 

ap. 
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VANT vs. GRAND LODGE, KNIGHTS OF PYTHIAS, OF 
SOUTH CAROLINA. (No. 9221.)* 


(Supreme Court of South Carolina.) 


INSURANCE — BENEFIT SOCIETY — CONCUBINAGE — KNOWL- 
EDGE OF LOCAL LODGE—WAIVER—EFFECT. 


Where assured at the time of his death was living in a state of con- 
cubinage, whereby the policy was rendered void by its terms, it is no 
waiver of the provision against concubinage that certain officers of 
the local lodge, knowing the facts, continued to accept premiums from 
assured as agent for the Grand Lodge, since, under Civ. Code 1912, 
§ 2755, providing that no subordinate body or its officers or members 
can waive the provisions of the laws and constitution of the asso- 
ciation, there can be no agency in the local lodge through which the 
Grand Lodge could be bound by such waiver. 


(For other cases, see Insurance, Cent. Dig. §§ 1907-1916; Dec. Dig. § 755.) 
Watts, J., dissenting. 


Appeal from’ Common Pleas Circuit Court of Richmond County; 
C. J. Ramage, Special Judge. 


* Decision rendered, Oct. 27, 1915. 86 S. E. Rep. 677. 
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Suit by Mary Vant upon a policy of insurance against the Grand 
Lodge, Knights of Pythias, of South Carolina. From a judgment for 
plaintiff, defendant appeals. Reversed. 


N. J. Frederick, of Sumter, for Appellant. 
J. H. Hammond, of Columbia, for Respondent. 


CRUMLEY er au. vs. SOVEREIGN CAMP OF W¢ )ODMEN 
OF THE WORLD. (No. 9191.)* 


(Supreme Court of South Carolina.) 


1, INSURANCE—FRATERNAL INSURANCE—WAIVER OF CON- 
DITIONS. 


Civ. Code 1912, § 2755, declares that no subordinate body, or any of its 
officers, shall have power to waive any of the provisions of the laws 
and constitution of the association, while section 2770 provides that, 
where a fraternal insurance or beneficiary society has lodges, members 
of which are required to pay premiums to the local officers to transmit 
the same to the general office, then such local officers collecting the 
premiums shall be deemed agents of the general order. The con- 
stitution and by-laws of the Woodmen of the World declare that no 
officer. of the Sovereign Camp or any camp shall have power or 
authority to waive any of the conditions on which beneficiary certifi- 
cates are issued. It was also made a duty of local clerks to have 
charge of the accounts of the camps to make reports, and remit dues 
to the Sovereign Camp. The by-laws further declare that no clerk 
of a local camp shall have power to bind the Sovereign Camp or his 
camp, and require each member to pay monthly assessments. Held 
that, though it was provided that a failure to pay an assessment for 
over a month would work a suspension, and after ten days the member 
must make warranty that he i$ in good health before he can be re- 
instated, the clerk of a local camp, by collecting assessments so long 
due that a suspension has resulted, may bind the general insurer. 


(For other cases, see Insurance, Cent. Dig. §§ 1907-1916; Dec. Dig. § 755.) 


2. INSURANCE—BENEFIT INSURANCE—PAST-DUE ASSESS- 
MENT. 

In view of the powers conferred by the general insurer on clerks of local 
camps, the general insurer is estopped to deny the act of the clerk in 
receiving such past-due assessments and to contend that the member, 
who died in the interim, was suspended. 

(For other cases, see Insurance, Cent. Dig. §§ 1907-1916; Dec. Dig. § 755.) 

Hydrick and Gage, JJ., dissenting. 


Appeal from Common Pleas Circuit Court of Greenville County; 
T. J. Mauldin, Judge. 

Action by Charles Crumley and others against the Sovereign Camp of 
the Woodmen of the World. Frotm a judgment for defendant, plaintiffs 
appeal. Reversed and remanded. 


* Decision rendered, Sept. 11, 1915. 86 S. E. Rep. 954. 
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J. J. McSwain, of Greenville, for Appellants. 
Quattlebaum & Cochran, of Anderson, and E.' Inman, of Greenville, 
for Respondent. 


PATTERSON’S ADM’R vs. MODERN WOODMEN OF 
AMERICA.* 


(Supreme Court of Vermont. Rutland.) 


3. INSURANCE—PLEADING—AMENDMENT—COMMON COUNTS 


Under Acts 1912, No. 91, providing that when the original declaration is 
upon the common counts only, the court may permit amendment to 
add special counts in assumpsit, debt, or covenant for the same cause 
of action, the plaintiff can amend his general count on an insurance 
policy by adding counts in assumpsit, debt, or covenant, since the 
general count on an insurance policy is a common count. 


(For other cases, see Insurance, Cent. Dig. §§ 1996-1998; Dec. Dig. § 815.) 
10. INSURANCE—MUTUAL BENEFIT INSURANCE—EVIDENCE 


A count in covenant on an insurance policy is sufficient basis for the 
admission of a sealed certificate in evidence, though it might not have 
been admissible under the other count in assumpsit. 


(For other cases, see Insurance, Cent. Dig. §§ 1996-1998; Dec. Dig. § 815.) 


11. INSURANCE—MUTUAL BENEFIT INSURANCE—ACTION— 
EVIDENCE. 


In an action on an insurance certificate, the report of the medical ex- 
amination of the insured was properly received in evidence, where it 
was expressly made a part of the insurance contract. 


(For other cases, see Insurance, Cent. Dig. §§ 2003-2005; Dec. Dig. § 818.) 


16. INSURANCE — MUTUAL BENEFIT INSURANCE — CONDI- 
TIONS OF POLICY — DECLARATION —NEGATIVING DE- 
FENSES. 

A condition of a benefit certificate that it shall be void if the beneficiary 
causes the death of the insured is a condition subsequent of forfeiture, 
and it need not be negatived in the declaration that the beneficiary 
caused the insured’s death, but is a matter of defense to be alleged 
and proved by the defendant insurer. 


(For other cases, see Insurance, Cent. Dig. §§ 1996-1998; Dec. Dig. § 815.) 


17. INSURANCE — MUTUAL BENEFIT INSURANCE — BENE- 
FICIARY CAUSING DEATH OF INSURED—PRESUMPTIONS. 

Where there is a condition in a benefit certificate that it shall be void 
if the beneficiary causes the death of the insured, and the de- 
fendant alleges that the beneficiary caused his death, it has the 
burden of proving its plea, and the presumption of innocence must 
be taken as evidence against the defendant. 


(For other cases, see Insurance, Cent. Dig. §§ 1999-2002; Dec. Dig. § 817.) 
* Decision rendered, Oct. 11, 1915. 95 Atl. Rep. 692. 
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18. INSURANCE — MUTUAL BENEFIT INSURANCE — BENE- 
FICIARY CAUSING DEATH OF INSURED—PRESUMPTIONS. 


In an action by an administrator on a benefit certificate providing that the 
certificate should be void if the beneficiary caused the death of the 
insured, he is entitled to the presumption of innocence in favor of 
the beneficiary, although the beneficiary is not a party to the suit, 
since she is the real party in interest, and the crime, if proved, would 
defeat plaintiff’s recovery. 


(For other cases, see Insurance, Cent. Dig. §§ 1999-2002; Dec. Dig. § 817.) 


20. INSURANCE — MUTUAL BENEFIT INSURANCE — STATE- 
MENTS OF APPLICATION—ADMISSIBILITY. 


Statements in an application for a benefit certificate that deceased had 
never had a certain disease are the opinions of examining physician 
and admissible, not being statements made out of court, the only 
objection going to their weight, upon the question whether the de- 
ceased influenced them by failing to disclose the truth. 


(For other cases, see Insurance, Cent. Dig. §§ 2003-2005; Dec. Dig. § 818.) 


Exceptions from Rutland County Court; Willard W. Miles, Judge. 

Action by Charles E, Novak, administrator of Charles C. Patterson, 
against the Modern Woodmen of America. Judgment for plaintiff, and 
defendant brings exceptions. Affirmed. 


Argued before Munson, C. J., and Watson, Haselton, Powers, and! 
Taylor, JJ. 


T, W. Moloney and E. H. O’Brien, both of Rutland, for Plaintiff. 
Marvelle C. Weber, of Rutland, for Defendant. 


FRANK vs. SWITCHMEN’S UNION OF NORTH 
AMERICA. (No. 12355.)* 


(Supreme Court of Washington.) 


3. INSURANCE— FRATERNAL BENEFICIARY INSURANCE — 
CONTRACT—ESTOPPEL. 

Where a fraternal beneficiary association, as to an applicant who in April, 
909, signed an agreement waiving all claim: for insurance until his 
application had been received and acted upon, continued to accept 
dues until October, 1911, after a reasonable time in which the appli- 
cation could be acted upon arid for such time as would entitle the 
applicant to believe that his application had been accepted, it was 
estopped from denying that the application had been accepted, and 
a contract made. 

(For other cases, see Insurance, Cent. Dig. §§ 1837, 1866-1868; Dec.. 
Dig. § 724.) 


* Decision rendered, Nov. 5, 1915. 152 Pac. Rep. 512. 
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4. INSURANCE — FRATERNAL BENEFICIARY INSURANCE — 
ACTS OF AGENTS—ACCEPTANCE OF DUES. 


The secretary of defendant’s local lodge, in accepting dues contrary to 
his instructions, was the agent of the Grand Lodge, and his act 
was its act. 


(For other cases, see Insurance, Cent. Dig. §§ 1837, 1866-1868; Dec. 
Dig. § 724.) 


5. INSURANCE — FRATERNAL BENEFICIARY INSURANCE — 
CONSENT TO CLASS OF INSURANCE—EVIDENCE. 


In an action to recover on a benefit certificate in defendant union, evi- 
dence held to sustain a finding that the insured’s mental condition 
prevented his knowing of his status at the time he failed to ‘take 
any action to ascertain it. 


(For other cases, see Insurance, Cent. Dig. §§ 2006, 2007; Dec. Dig. § 819.): 


6. INSURANCE—FRATERNAL BENEFICIARY INSURANCE—BY- 
LAWS—WAIVER. 


Where insured applied for class B membership, and waived any benefits 
thereunder until his application was approved, and such application 
was never approved, but the insurer, through its agent, the secretary 
of its local lodge, accepted dues until the insured became insane, the 
lodge thereby waived the provision of its by-law that no liability 
should attach until the application was accepted. 

(For other cases, see Insurance, Cent. Dig. §§ 1837, 1866-1868; Dec. 
Dig. § 724.) 


7. INSURANCE—ACTS OF AGENT—ACCEPTANCE OF DUES— 
RATIFICATION. 


Where defendant’s agent, the secretary of its local lodge, without au- 
thority to create a contract for insurance of a certain class, collected 
and remitted the dues froth’ insuréd, and always reported him as a 
member of that class, the insurer, whose by-laws contained auditing 
provisions which would have disclosed the insured’s status; and which 
failed to notify insured that he had not been accepted in that class, 
ratified the acceptance of dues, and could not deny the existence of 
the contract. 


(For other cases, see Insurance, Cent. Dig. §§ 1837, 1866-1868; Dec. 
Dig. § 724.) 


8. INSURANCE—ACTS OF AGENT—ULTRA VIRES—RATIFICA- 
TION. 

In such case, even though the agent’s acts were ultra vires, they would, 
if ratified, bind the insurer. 

(For other cases, see Insurance, Cent. Dig. §§ 1837, 1866-1868; Dec. 
Dig. § 724.) 


9. INSURANCE—INSTRUCTIONS—WAIVER. 


In an action on a benefit certificate, an instruction that there could be 
no recovery unless the insurer’s by-laws had been fully complied 
with, without again stating that a full compliance could be waived by 
the insurer, was erroneous. 


(For other cases, see Insurance, Cent. Dig. § 2010; Dec. Dig. § 826.) 


Department 2. Appeal from Superior Court, King County; John E. 
Humphries, Judge. 

Action by Leonor Frank against the Switchmen’s Union of North 
America. Judgment for plaintiff, and defendant appeals. Affirmed. 
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Geo. A. Meagher and Ralph S. Pierce, both of Seattle, for Appellant. 
Brightman, Halverstadt & Tennant, of Seattle, for Respondent. 


NATIONAL LIFE INS. CO. OF UNITED STATES gr at, vs. 
BRAUTIGAM Er at.* 


(Supreme Court of Wisconsin.) 


INSURANCE—LIFE INSURANCE—CHANGE OF BENEFICIARY— 
MARRIED WOMEN. 

Though the paper by which one was made beneficiary of a life policy 
provided for change of beneficiary without the beneficiary’s consent, 
the policy is governed by St. 1913, § 2347, preventing the divesting 
of the rights of a married woman beneficiary without her consent. 

(For other cases, see Insurance, Cent. Dig. § 1470; Dec. Dig. § 586.) 

Siebecker, J., dissenting. 


Appeal from Circuit Court, Milwaukee County; Lawrence W. 
Halsey, Judge. 

Interpleader by the National Life Insurance Company of United 
States against Freda Brautigam and others. From an adverse judgment, 
defendants Brautigam and Keller appeal. Affirmed. 

From a judgment entered accordingly, the defendants Freda Brautigam 
and Amanda Keller appealed. 


J. O. Carbys, of Milwaukee, for Appellants. 
Rubin, Fawcett & Dutcher, of Milwaukee (Paul R. Newcomb, of 
Milwaukee, of counsel), for Respondent. 
* Decision rendered, Nov. 16, 1915. 154 N. W. Rep. 839. 
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FIRE, TORNADO, ETC. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


SECOND CIRCUIT. 


EL DIA INSURANCE CO., Plaintiff in Error (Defendant below), 
vs. 


WILLIAM S. SINCLAIR, Defendant in Error (Plaintiff below).* 


BINDER—DELIVERY—CONFLICT OF DATES. 


A fire insurance company bound its risk at a distance from its office by 
telegraph on April 28th; a fire occurred on April 29th; the formal 
policy of insurance was issued and delivered on May 10th, but by its 
terms provided protection for the insured’s property from the date 
of the preliminary contract, April 28th. The policy was accepted and 
retained by the insured as conforming to the preliminary contract, 
and months after the fire the company received and accepted the 
premium therefor, and adjusted a loss thereon. Upon the trial the 
insurance company attempted to show by means of letters and tele- 
grams, constituting a part of the preliminary negotiations, that the 
policy issued pursuant to the preliminary contract did not fully and 
accurately set forth its terms. It was held that the policy of insur- 
ance is the formal contract between the parties, and supersedes all 
prior negotiations which are merged in it. This is true whenever the 
policy is executed and delivered by the company and accepted by the 
insured, whether such delivery and acceptance take place before the 
fire or after the fire, the policy being antedated to the date of the 
preliminary contract or binder. 


Lacombe, Coxe and Rogers, JJ. 


This cause comes here upon writ of error to the United States Dis- 
trict Court for the Southern District of New York. 

The plaintiff below is a citizen of the state of New York and brings 
this action as assignee of the Duluth Log Company, a corporation organ- 
ized and existing under the laws of the state of Minnesota. , 

The El Dia Insurance Company is a corporation organized and exist- 
ing under the laws of the Kingdom of Spain, having its principal office 
in the city of Madrid. It has no branch office in the United States, but 
transacted its business in this country through John L. Dudley, Jr., a New 
York corporation residing in New York City. 

The facts of the case are stated in the opinion. 


Van Iderstine, Duncan & Barker (Wendell P. Barker, of counsel), 
Attorneys for Plaintiff in Error. 
William Otis Badger, Jr. (Louis J. Wolff, of counsel), Attorney for 
Defendant in Error. 
Rocers, C. J. 
This action is brought to recover under a contract or policy 
of insurance. The complaint alleges that the Duluth Log Com- 





* Decision rendered, Dec. 14, 1915. From a certified transcript. 
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pany, hereinafter referred to as the insured, applied to the El 
Dia Insurance Company, hereinafter referred to as defendant, 
for insurance against loss or damage by fire upon certain of its 
property consisting of lumber and timber products located in the 
state of Minnesota; that on April 28, 1913, the defendant in- 
sured the said property for the term of one year from said 
April 28, 1913, at noon to April 28, 1914, at noon, in the sum 
of $15,000; that pursuant to this agreement the defendant is- 
sued its policy on May 10, 1913; that on April 29, 1913, a fire 
occurred which damaged the insured’s property to the extent of 
$33,183.04; that thereafter the-defendant through its adjuster 
adjusted the loss and fixed the amount at $33,183.04; that the 
proportionate share of the loss chargeable to the defendants under 
the policy was $11,483.33. 

The answer admits that a contract of insurance was entered 
into on April 28, 1913, and that defendant agreed to issue a policy 
expressing the terms and conditions agreed upon in the contract 
of April 28th. It admits that it issued its policy on May 10, 1913, 
It admits that it insured the property to an amount not exceeding 
$15,000, and that it designated and appointed an adjuster for the 
purpose of adjusting the loss. That the fire occurred is not 
denied. It alleges that the insured misrepresented to its adjuster 
the amount and value of the property with the intent to deceive 
and defraud it and create a liability on the part of the defendant 
greater than was warranted by the facts. It also alleges that its 
contract of insurance of April 28th was made upon the following 
terms and conditions :— 

1. That the maximum liability of the defendant during the 
term of the contract of insurance should not exceed $15,000. 

2. That the defendant’s liability for loss resulting from any 
one fire should not exceed 30 per cept of such maximum liability. 

3. That the said insurance should be subject in case of loss to 
what is commonly known as the 80 per cent coinsurance clause. 


The policy as issued does not contain any coinsurance clause. 
It provides insurance to an amount not exceeding $15,000. It 
does not contain any clause limiting the defendant’s liability for 
loss so that it should not exceed 30 per cent of the maximum 
liability, thus increasing the defendant’s apparent maximum lia- 
bility by reason of one fire from $4,500 to $15,000. 

The answer also avers that by reason of fraud and deceit prac- 
ticed upon defendant the contract of insurance entered into on 
April 28, 1913, has become and is void. 

At the trial the counsel for defendant undertook to show that 
the policy as issued on May 10th did not conform to the con- 
tract of insurance as agreed upon on April 28th. This the trial 
judge refused to allow and his refusal is assigned as error, and 
this alleged error we shall first consider. 

The historical sequence of events is this: On April 21, 1913, 
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the Duluth brokers, acting for the insured, telegraphed the agent 
of the defendant in New York and asked the latter to place 
$50,000 insurance (a floater policy) on behalf of the Duluth Log 
Company and the Bradley Timber & Railway Supply Company, on 
their timber products in northern Minnesota. Rate not to ex- 
ceed two-fifty net. 

To this came by telegraph the reply on April 22d: “Message 
twenty-first received forward immediately copy of forms to be 
used showing limit by reason any one fire also coinsurance con- 
ditions.” The same day the agent at New York addressed a let- 
ter to the Minnesota brokers which reads as follows :— 

“Replying to your message of April 21st and confirming your 
reply of even date, would state that it is impossible for us to 
advise definitely whether we can handle this proposition or not 
until we have before us a copy of the form. The company will 
require a coinsurance clause equal to at least 90 per cent. They 
will also require a limit by reason of any one fire. As soon as we 
have full information before us, we will promptly advise you.” 

On the same day the brokers for the insured telegraphed a 
night letter to the defendant’s agent in New York, which reads: 

“Limit any one fire 30 per cent of face of policy will use 80 
per cent clause as soon as the assured are able to check up value 
of their property sending forms by mail today.” 

On April 23d the insured’s brokers wrote and mailed a long 
letter to the defendant’s agent in which the telegram of April 21st 
was confirmed. It said :— 

‘“‘We hope you may be able to cover this order or a part of it 
at the rate indicated, gross rate of 3 per cent, and as soon as 
the owners are able to arrive at the exact value of their property 
they will use the 80 per cent coinsurance clause.” 

On April 28th the defendant’s agent telegraphed :— 

“Binding fifteen thousand each Lumber Bradley, Duluth Log 
send forms.” : 

On April 29th the fire took place at about 4 p. m., and the 
president of the Duluth Log Company was informed of the fact 
by telegraph about 9:30 p. m. of the same day. Prior to the fire 
he had been informed of the telegram of April 28th. He did not 
inform his brokers of the fact of the fire. 

On April 29th the insured’s brokers wrote the defendant’s agent 
a letter as follows :— 

“Following your telegram of the 28th instant, in which. you 
state you have bound $15,000 under each schedule—the Duluth 
Log Company and the Bradley Timber & Railway Company—at a 
rate of 3 per cent, we are inclosing you herewith forms, and trust 
you will let policies come forward as soon as possible. If you 
succeed in placing any additional, kindly wire us.” 

The letter was written without knowledge of the fire and 
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perhaps before the fire had occurred, as ‘the fire broke out late 
in the afternoon of the same day. It is certain the letter did not 
reach the defendant’s agent until after the loss had been incurred. 
The record does not disclose what the “forms” were which were 
forwarded. They were not, so far as the record discloses, put 
in evidence. 

The next day, April 30th, the agent of the insured telegraphed 
the agent of the defendant: “Do not use forms sent you yes- 
terday new forms sent you today.” At that time the insured’s 
broker was still without knowledge of tic fire. We do not find 
these “new forms” in the record. But on May Ist the insured’s 
agent wrote the defendant’s agent, saying the “amended forms 
were sent yesterday”; adding: “The forms should have stated 
the gross amount liable in any one fire instead of the percentage. 
That is the only change.” The reason the broker gave at the 
trial for this change of “forms” was as follows :— 

“Because in my conversation with Mr. Bradley (the officer 
ef the Duluth Log Company who applied for the insurance) there 
was nothing said about percentages. In going over the placing 
of the order with me the question arose as to what the liability 
should be under the insurance, taking into account that he was 
getting $50,000, the amount that might be sustained by the various 
companies, on their knowing one location. He fixed the amount 
at $15,000. There was nothing said about percentages. That 
was not the conversation, so that how I discovered this I cannot 
tell you. But when I did discover it I meant to fill out the con- 
tract as entered into between Mr. Bradley and myself.” 


On May 10th the policy was issued. On May 26th the agent 
of the insured wrote and mailed a letter to defendant’s agent 
informing the latter of the fire and asking to have an adjuster 
sent out to Spur No. 318 on the Soo Line, where the fire oc- 
curred, and adjust the loss. The letter also stated: “The Duluth 
Log Company were unable to report the loss any sooner because 
of the fact that their woodsman was away, and the loss was re- 
ported as soon as they were able to ascertain the facts.” At the 
trial the agent of the insured testified that the first he heard of 
the fire was a few days prior to the time when the Duluth Log 
Company notified him. And the testimony was that notification 
was given about May 20th. 

The policy issued was accepted and retained by the insured as 
conforming to the contract. On July 7, 1913, long after de- 
fendant had notice of the loss, it accepted and retained the pre- 
mium, amounting to $405. ‘The testimony shows that if there 
had been a coinsurance clause in the policy the premium would 
have been less. 

For weeks after the defendant received information of the loss 
no objection was raised by it that the policy in any way failed 
to express the contract between the parties. On August 23, 1913, 
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the representatives of the company in the United States, with 
which all the negotiations leading up to the issuance of the policy 
were had, wrote the agent of the insured as follows :— 

“The form under which the insurance was written was drafted 
with the intention of carrying $50,000 insurance and an order 
was placed for $50,000. The $50,000 insurance was not secured 
before the loss occurred, and it then developed that only $15,000 
insurance had been secured and all in one company. While we 
are frank to admit that under a strict application of the condi- 
tions of the policy which the assured holds, in my opinion the 
company would have little or no grounds on which to contest— 
and we do not think it is their intention to contest. At the same 
time the company never anticipated when writing the policy to 
be called upon to contribute the whole amount on a partial loss 
under such circumstances, and the company do feel that there 
are reasonable grounds for asking or expecting some com- 
promise.” 


And on September 20, 1913, in answer to a letter complaining 
of the delay in paying the loss, the defendant’s representative 
wrote :— 

“The claim up to date, we think you will agree with us, is 
not an old one, and in accordance with the usual understanding 
of the policy form the company has sixty days from the date of 
the filing of the proof in which to make settlement. According 
to the records in qur office the sixty days have not as yet elapsed, 
and we assure you that there is no reason, so far as we know, 
for the assured and yourselves to be apprehensive. We antici- 
pate the policy obligation in this instance will be discharged with 
the same courtesy and promptness that the company adopted 
during the early part of its existence, which custom has been 
continued.” 


At the trial, however, the claim was advanced that the policy 
did not conform to the contract as it existed when the loss oc- 
curred, and the defendant proposed to show that this was so by 
introducing in evidence the letters and telegrams written prior to 
the loss. The plaintiff’s counsel objected on the ground that 
where there is a written formal contract of insurance in evidence, 
parol evidence cannot be received to vary its terms. ‘The trial 
judge agreed with this view of the matter and struck out the 
telegrams and letters by which it was sought to contradict the 
policy, and instructed the jury that the contract was to be found 
only in the policy. It is conceded that this rule would have ap- 
plied if the fire had not qccurred prior to the issuance of the 
policy, or prior to the changes—if any—which were made after 
the telegram of April 28th, “Binding fifteen thousand each lumber 
Bradley, Duluth Log. Send forms.” But it is claimed the rule 
is inapplicable because the policy actually differs in certain par- 
ticulars from the contract as it existed when the loss occurred. 
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The policy, as before stated, is dated May 10th, 1913, but is ante- 
dated and insures the Duluth Log Cqmpany for the term of one 
year from the 28th day of April, 1913, at noon to the 28th day of 
April, 1914, at noon. It was signed in Madrid, Spain, and it 
provided that it was not to be valid unless countersigned by John 
L, Dudley Company, New York, the representative of the com- 
pany in the United States. It does not appear when it was 
countersigned or when it was delivered to the insured. But it is 
not questioned that it was countersigned and was delivered. If 
there is a binding contract of insurance the fact that the policy 
is not delivered until after the loss has occurred does not defeat 
the insured’s right to a recovery under it. Michigan Pipe Co. 
vs. Michigan F. & M. Ins. Co., 92 Mich. 482; Commercial Ins. 
Co. vs. Hallock, 27 N. J. L. 645. Indeed, the courts have held 
that a policy drawn up and signed by the proper officers wants 
no further delivery. It is a valid policy as soon as signed, and 
becomes then the property of the insured and is held by the 
insurer for his use. 

The policy of insurance which the company issued and the 
insured accepted is in law the final contract between the parties 
and supersedes all preliminary agreements in respect to the in- 
surance. Whatever may have been said previously—whatever 
negotiations may have taken place—all are presumed to have 
been merged in the written contract. In Merchants’ Mutual Ins. 
Co. vs. Lyman, 15 Wall. 664, the law is declared to be that after 
a policy has been issued and accepted the prior agreement be- 
comes merged in it. In Insurance Company vs. Mowry, 96 U. S. 
544, 547, the Supreme Court, speaking of a policy, declared 
that: “The entire engagement of the parties, with all the condi- 
tions upon which its fulfillment could be claimed, must be con- 
clusively presumed to be there stated. If, by inadvertence or 
mistake, provisions other than those intended were inserted, or 
stipulated provisions were omitted, the parties could have had 
recourse for a correction of the agreement to a court of equity, 
which is competent to give all needful relief in such cases. But 
until thus corrected, the policy must be taken as expressing the 
final understanding of the assured and of the insurance com- 
pany.” So the Supreme Court in a more recent case—Hartford 
Fire Ins. Co. vs, Wilson, 187 U. S. 467, 478—quotes approvingly 
a statement quoted from Harnickell vs. New York Life Ins. Co., 
111 N. Y. 390, to the effect that all negotiations and agreements 
had prior to the issuance of the policy are to be deemed merged 
in the policy. ‘The Court of Appeals of New York—in Walton 
vs. Agricultural Ins. Co., 116 N., Y. 317, 322—declared that: 
“A policy of insurance is presumed to embrace the entire agree- 
ment of the parties.” In 16 Am. & Eng. Encyc. L. (2d Ed.), 
p. 856, the rule is stated as follows :— 

“The policy of insurance is the final contract between the 
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parties, and the effect of its acceptance is to supersede all pre- 
liminary agreements in respect to insurance.” 

The rule that the written contract—in this case the policy— 
cannot be contradicted by extrinsic evidence is subject to certain 
exceptions as well recognized as the rule itself. As fraud vitiates 
whatever it touches, extrinsic evidence is of course always ad- 
missible to show, for the purpose of invalidating a written instru- 
ment, that its existence was procured by fraud, or that by reason 
of fraud it does not express the true intentions of the parties. 

Extrinsic evidence may be also received for the purpose of 
showing that by reason of a mistake a written instrument does 
not truly express the intention of the parties. Many authorities 
declare that evidence of mistake is admissible only in equity and 
not at law, while many others assert that no such distinction 
exists. See 17 Cyc., 703. But the circumstances of this case do 
not make it important to determine whether such a distinction 
exists or does not exist. 

In Richards on Insurance, 3d Ed. (1910), p. 105, the rule is 
stated as follows :— 

“In absence of fraud or mutual mistake the written contract, 
if there be one, is the best and only admissible evidence of what 
the contract is as to all matters which it purports to cover.” 

The policy in the case at bar is not shown to be in any way 
affected by fraud. Neither the insured nor the insurer’s brokers 
have practiced any fraud whatever upon the insurer or its agents. 
It is true that after the fire occurred and prior to the issuance of 
the policy the insured gave notice of the loss. But the failure to 
do so is explained. The general manager of the insured said 
that prior to the fire he had been informed by his brokers that the 
insurance had been secured, and that he was waiting to get the 
policy, which had not been issued. Surely under the circum- 
stances he was not called upon to say anything. In Joyce on 
Insurance, vol. 1, section 108 (1897), it is said that: «“There is 
no legal nor moral obligation resting on the assured to voluntarily 
notify the company of a loss occurring after the risk has attached, 
although the policy has not been delivered nor the premium 
paid,” The author cites Keim vs. Home Mutual Fire Ins. Co., 
42 Mo. 38; American Home Ins. Co. vs. Patterson, 28 Ind. 17. 
The insured knew the risk had attached and he knew nothing of 
the communication relating to the substitution of one set of 
forms for another. And the broker who forwarded that com- 
munication had at the time no knowledge of the loss. No fraud 
can be attributed to him, because he failed to give notice of what 
he had no knowledge of until many days afterward. The insured 
at no time made any misrepresentations and at no time withheld 
any facts which it was under either a legal or a moral obligation 
to make known. 

It is equally true that there was no mistake made which in any 
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way affected the policy. In Pollock on Contracts, 383, it is said 
that mistake does not itself affect the validity of contracts at 
all. And Anson in hjs Law of Contracts, Huffcut’s edition 
(1906), section 178, declares that: ‘The cases in which mistake 
affects contracts are the rare exceptions to an almost universal 
rule that a man is bound by an agreement to which he has ex- 
pressed a clear assent, uninfluenced by falsehood, violence or 
oppression.” Nevertheless mistake may be such as to prevent any 
real agreement from being formed, in which case the agreement 
is not merely voidable as in the case of fraud, but is absolutely 
void, both at law and in equity. In the case at bar, however, 
there was no mistake as to the party contracted with and no 
mistake as to any of the terms of the contract. The contract 
made was in all respects the identical contract each of the parties 
intended it to be. It is conceded, however, that every agreement 
must have a subject-matter to operate upon. ‘There is a general 
rule that if the parties agree in regard to a thing which—unknown 
to them—does not exist at the time, there is no contract, for 
there is no subject-matter. If parties agree to sell a picture or a 
building, and at the time of the sale the picture or the building is 
not in existence—that fact being unknown at the time to the parties 
to the agreement—there is no contract. And so in the law of 
fire insurance, if at the time the risk attaches the property in- 
sured is not in existence—the parties being ignorant of the fact 
at the time—the rule is that there is no valid insurance. But 
that principle had no application to a case where the policy 
issued was antedated to a period prior to the fire. In that case 
the fact that the property insured was not in existence does not 
invalidate the policy. Thus in Halleck vs. Commercial Ins. Co., 
26 N. J. L. 268 (1857), the facts Were as follows: ‘The policy 
was signed at Jersey City, N. J., on March 13, 1855. It insured 
property at Bath, N. Y., from March 10, 1855, noon, for a period 
of one year. It was mailed to the agent of the insurance com- 
pany at Bath with instructions to deliver it. The agent did not 
in fact receive it until March 16th. It turned out that the prop- 
erty insured had been burned in the early morning of March 13th, 
which was before the policy had been signed, although the policy 
was signed later on the same day, so that the property did not 
exist when the policy was signed, that fact being unknown to the 
company. When the company discovered the fact it telegraphed 
its agent at Bath not to deliver the policy, and it was never de- 
livered. The telegram read: “Risk not taken when burnt. Re- 
turn policy when received.” ‘The court held the company liable, 
and said :— 

“They intentionally made the year’s risk commence from the 
10th. If the fire had occurred on the 13th March, 1856, instead 
of 1855, under this policy, the defendants could not have been 
held liable. When they filled up the policy they elected to take 
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the premium from the 10th. They took their pay for the very 
time during which the fire occurred, and thus say now, in effect, 
this is a very good policy from the 10th to the 13th if no fire 
occurs, but a void one if there does. The question, therefore, 
really is: Is a contract to insure against fire from a time past void. 
in law? 

“No decision or authority or principle sustaining such a doc- 
trine had been referred to before us. It is everyday practice 
in both marine and fire insurance. A contract is good unless 
shown to be against good morals or sound policy. I do not see 
how this contract contravenes either, or what difference in prin- 
ciple there can be between insuring from a time past and a time 
to come. Many cases will be found recognizing the validity of 
such contracts. Lightbody vs. N. American Ins. Co., 23 
Wend. 18; Perkins vs. Washington Ins. Co., 4 Cow. 645; Kohne 
vs. Ins. Co. of N. America, 1 Wash. C. C. R. 93; 12 Wheat. 408,. 
20 Barb. 475.” 


In the case at bar the policy took effect by relation from the 
day of its date. Lightbody vs. N. Am. Ins. Co., 23 Wend. 18 
(1849). By antedating the policy, the defendant assumed the 
retrospective risk for which it provided in the same manner as 
if it had been issued on the day it bore date. Hughes vs. Mercan- 
tile Mutual Ins. Co., 44 How. Pr. (N. Y.) 351, 355. It is there- 
fore wholly immaterial in the case at bar that at the time the 
policy issued or the risk attached the property insured was not 
in existence, it having been in existence within the period cov- 
ered by the terms of the policy. 

The changes in the policy suggested by the agent of the insured 
in the telegram sent on April 29th were forwarded without the 
knowledge of the insured and were to correct the agent’s own 
mistake of the previous day and make the policy conform to the 
original instructions given to the agent by the insured. As the 
agent had no knowledge of the loss, he was under no, obligation 
to impart what he did not possess. And as the insured under- 
stood that the insurance had been secured according to his in- 
structions and did not know of this telegram of April 29th, he 
was not at fault. And as the loss occurred within the period 
covered by-the policy, neither the insured nor its agent being in 
any way at fault, the company cannot escape the liability it as- 
sumed when it antedated its policy unless there is some other 
ground than the fact that the contract as expressed in the policy 
was not in all of its terms agreed upon until after the fire. 

A contract of insurance is ordinarily complete and closed when 
the binder is signed and delivered. Van Tassel vs. Greenwich 
Ins. Co., 151 N. Y. 130. In the remarkable case cited—in which 
there were six trials and ten hearings on appeal—the binder was 
sustained as equivalent to a standard one-year policy and sub- 
ject to the standard five-day cancellation clause, though the 
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binder specified no rate and though no policy was ever delivered 
or premium paid. And see Smith & Co. vs. Prussian Nat. Ins. 
Co., 68 N. J. L. 674; British American Ins. Co. vs. Wilson, 
77 Conn. 559. In Richards on Insurance, 3d edition (1910), it is 
said: “The regular binder is the same thing in effect as the 
usual policy, for which it stands as a convenient, temporary sub- 
stitute, and whether it so states or not, embraces by inference all 
the clauses of the policy.” If the defendant had never issued a 
policy and the proposition of the Duluth Log Company had been 
correctly transmitted by its agent to the defendant’s agent and 
accepted by it by the delivery of the “binder,” there could be no 
question but that defendant would have been bound. But the 
fact seems to have escaped the attention of counsel on both sides 
that on April 29th the minds of the insured and the insurer had 
not met. That they had not met is shown by the testimony of 
the agent of the insured and already mentioned, that in sending 
on the first “forms” he had not conformed to his instructions 
and that on April 29th he sent forward the second “forms” in 
order to rectify his previous mistake. If this is the fact we do 
not see that any contract existed on April 28th. But that fact is 
immaterial in view of the subsequent issue of the policy which 
merged all prior negotiations and was antedated to make the risk 
attach on April 28th, both the insured and its agent being blame- 
less in respect thereto. 

This brings us to inquire whether any fraud was practiced upon 
the adjuster, or the defendant in misrepresenting the value of the 
property. The defendant claims that this fraud was practiced. 
The burden was on the defendant to prove the fact by a fair 
preponderance of the evidence. ‘Lhe question was one of fact 
for the jury. It was fairly presented to them, and they have 
decided it, as their verdict shows, adversely to the defendant. 
Their verdict is not to be disturbed unless clearly against the 
weight of evidence, which assuredly it was not. 

The denial of the defendant’s motion to amend its answer so 
as to plead fraud in the execution of the policy presents no 
question which we can review. ‘The matter was discretionary 
with the trial judge. 

Courts must take due care to see that parties are’ not held to 
contracts they do not make. But they must also exercise due care 
to see that parties who make contracts are not allowed to repu- 
diate their obligations. It is particularly important that insurance 
companies which issue policies of insurance to applicants blamé- 
less through the negotiations, should not be permitted to avoid 
those policies or the contracts into which they entered unless 
good and valid reasons are shown which justify invalidating the 
contracts. In the case at bar we are unable to find that a meri- 
torious defense to the action exists. 


Judgment affirmed. 
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LAcoMBE, C. J. (dissenting). 

I am unable to concur with the majority of the court. This 
action is not brought on the policy of insurance issued on 
May 10th. Originally the complaint averred that a policy was 
issued and delivered to the insured on April 28th, and that the 
property covered thereby was destroyed by fire on April 29th. 
Upon the filing of answer to this original complaint plaintiff 
filed an amended complaint, in which he averred that on or about 
April 28th insured made Application to underwriter for insur- 
ance, and that on said day the underwriter promised and agreed 
to insure its property and that defendant would execute and 
deliver policy in the usual form; also that on May 10th it did 
issue the policy. The answer to this amended complaint ad- 
mitted that a contract of insurance was entered into on 
April 28th. It averred that among the terms and conditions were 
these :— 

1. Maximum liability not to exceed $15,000. 

2. Underwriter’s liability for loss resulting from any one fire 
not to exceed 30 per cent of such maximum liability. 

(This was a floater policy, covering lumber in different locali- 
ties. ) 

3. That insurance should be subject to 80 per cent coinsurance 
clause. 


The answer further admits the issuance on May 10th of the 
policy attached to complaint. 

It is manifest that the main issue which the parties came into 
court to try was this: “What contract was entered into on 
April 28th?” Upon that question proof was introduced—written 
proof which stands upon the record wholly uncontradicted. To 
my mind that proof establishes conclusively what were the terms 
of the contract. On April 1st the Duluth Company asks for a 
floater policy on timber products in Minnesota, covering $50,000 
at a rate “not to exceed two-fifty net.” The next day the insur- 
ance company replies by telegram and mail, asking that forms be 
forwarded, stating that it could not advise definitely as ‘to accept- 
ance of the proposition until it had a copy of the form; also that 
it would require a coinsurance clause equal to 90 per cent and 
a limit of loss by any one fire, a plain statement that the whole 
amount of the floater insurance was not to be absorbed by fire 
at a single place. By telegram and letter of April 22d and 23d 
the Duluth Company replied, stating that it was willing to pay 
gross rate of 3 per cent premium; also that it would agree to an 
80 per cent clause instead of the 90 per cent suggested; also that 
it would agree to limit loss by any one fire to 30 per cent of the 
face of the policy. All these negotiations of course included the 
making of a policy in the standard form with the usual provisions 
as to care of property, date of notification, proofs of loss, etc. 

Such, then, was the proposition before the insurance company, 
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its terms specifically covering the matter in controversy here, 
viz.: the limitation of loss by a single fire. ‘The total amount 
asked for was $50,000. This proposition the insurance company 
accepted, with the single modification of the total amount to 
$15,000. That this acceptance made a binding contract is con- 
ceded. If no binding contract was made before the fire occurred, 
plaintiff under the pleadings would have no case at all. 

Of course it was in the power of the parties who had made this 
binding contract in express terms, subsequently by agreement to 
modify any one of those terms. But no such modification was 
made or even attempted to be made until after the occurrence of 
the fire, while the contract was in force, which crystallized the 
rights and obligations of both parties. The telegram of May Ist, 
two days after the fire, would not change it. 

It does not seem to me that the well settled rule that prior 
negotiations are merged in a subsequent written contract applies 
here, where it is asserted and must be shown as a condition of 
plaintiff’s recovery that there was a complete contract on April 
28th and where the event which the contract provided for oc- 
curred the next day. The agent of the insurance company who 
had the power to make the contract and agree to its terms, had also 
power to modify or alter those terms at any time before the fire 
had created mutual rights and obligations; his agency would 
not, without proof of special authority, give him the power to 
give up rights of his principal which had become fixed and de- 
termined. 

Nor do I think that there is any force in the proposition that 
the telegram of May Ist sent by the insured, and the testimony 
of its agent as to correcting a mistake in the forms sent, changes 
the situation. ‘To the defendant’s contention that the policy 
should be made to conform to the agreement, it is objected that 
this could be done only in a direct proceeding to reform the policy. 
The same objection may with equal force be urged against an 
attempt by plaintiff to reform the contract on the ground of 
mistake. 
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SUPREME COURT OF INDIANA. 


MENDENHALL et at. 
vs. 


FARMERS’ INS. CO. or Koxomo. (No. 22826.)* 


1. ay, aaa ARRANTIES AND REPRESENTATIONS— 
BREAC 

Where both a assured and the insurer knew of a defect in a ventilator 
in the insured house, which was destroyed by fire caused by the 
defect, and at the time of the issuance of the policy, plaintiff assured 
agreed to repair the ventilator, but failed to do so for an unreasonable 
length of time, the insurer is not estopped by its knowledge of the 
condition at the time of the issuance of the policy, and the presump- 
tion of continuance of condition will not be indulged in in the face 
of the fact that the assured promised to repair the ventilator. 

(For other cases, see Insurance, Cent. Dig. §§ 942, 966, 968, 975-997; Dec. 
Dig. § 377.) 


3. INSURANCE—CONTRACT—WARRANTIES AND REPRESEN- 
TATIONS. 

It is immaterial whether a promise to repair a defect in the property in- 
sured is a warranty or a representation where the promise is by refer- 
ence included in the contract of insurance, is relied on by the insurer, 
and its purpose is to reduce the risk. 


(For other cases, see Insurance, Cent. Dig. § 560; Dec. Dig. § 265.) 


4. INSURANCE—CANCELLATION OF POLICIES—TENDER OF 
PREMIUMS—SUFFICIENCY. 

Where the insurer, upon learning of breach of a condition of the policy, 
immediately made tender of the amount of the premiums to plaintiff, 
and, on refusal to accept; deposited the amount with the clerk of 
court “for the use of plaintiffs,” the tender is proper; the objection 
that the tender was not for the use and benefit of the plaintiffs being 
trivial. 


(For other cases, see Insurance, Cent. Dig. §§ 534-536; Dec. Dig. § 247.) 
5. INSURANCE—RESCISSION OF CONTRACT—TIME. 


Where an insurer alleges breach of a condition of the policy, he may 
rescind the contract by a statement in his answer to the insured’s 
complaint on the policy, and such rescission is sufficient if accom- 
panied by a tender of the premiums received. 


(For other cases, see Insurance, Cent. Dig. §§ 534-536; Dec. Dig. § 247.) 


6. INSURANCE—CANCELLATION OF POLICY — SUFFICIENCY. 


Although the by-laws of an insurance company provide a method for can- 
cellation of its policies, the company need not, in order to effect a 
rescission, follow that method where another method is permissible 
under the law. 


(For other cases, see Insurance, Cent. Dig. §§ 534-536; Dec. Dig. § 247.) 
* Decision rendered, Nov. 5, 1915. 110 N. E. Rep. 60. 
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Appeal from Circuit Court, Howard County; Wm. H. Eichhorn, 
Judge. 

Action by Alpheus L. Mendenhall and others against the Farmers’ 
Insurance Company of Kokomo, Ind. From a judgment for defendant, 
plaintiffs appeal. Transferred from Appellate Court under section 1405, 
Burns’s Ann. St. 1914. Affirmed. 


Herron & Byers, of Kokomo, for Appllants. 
Bell, Kirkpatrick & Voorhis and Blacklidge, Wolf & Barnes, all of 
Kokomo, for Appellee. 


SPENCER, C, J. 

It appears from the special finding of facts made by the trial 
court in this case that on April 11, 1912, appellee issued to appel- 
lants a certain policy of insurance in which it agreed to insure 
appellants against loss by fire of a certain dwelling house which 
they owned but did not occupy. Said policy of insurance was 
based on a written application therefor, signed by appellant Men- 
denhall, and containing, among others, the following questions and 
answers :— 

“Chimneys—How many? Answer: Two. 

“Material of same? Answer: Brick and ventilator. 

“Condition? Answer: Fair, only. 

“Do you agree to keep your flues repaired and in good condi- 
tion? Answer: Yes, and agree to repair kitchen ventilator.” 


It further appears that the secretary of appellee company, 
the request of appellant Mendenhall and before the i 
for insurance was executed, made an inspection of appellant’s 
house for the purpose of determining its insurability and advised 
Mendenhall that the condition of the ‘kitchen chimney and ventila- 
tor was fair only. Mendenhall agreed to repair said ventilator, 
and his agreement was incorporated in the application as above 
noted. On September 12, 1912, theehouse in question was totally 
destroyed by a fire which originated in that part of the house 
where the kitchen ventilator was located. Said ventilator had not 
been repaired by appellants, or either of them, and the court found 
specially that there was an unreasonable delay on their part in 
endeavoring to carry out the agreement to repair which was con- 
tained in their application for insurance. Numerous other findings 
present the case in detail, but the above statement, in substance, 
is sufficient to make clear the principal question involved in this 
appeal, which may be thus stated: Did the failure on the part 
of appellants to make the promised repair to the kitchen ventilator 
operate to avoid the policy in suit? 

[1, 2] Appellants take the position that the promise concern- 
ing said ventilator was immaterial and did not influence or affect 
the risk assumed by appellee; also, that if material appellee is 
estopped to assert any rights thereunder for the reason that it 
alone had knowledge of the actual condition of said ventilator 
when the policy was executed, and the special findings are silent 
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as to its lack of knowledge when the fire occurred. Treating the 
last contention first, it is clear that appellants’ position is not well 
taken. Although proof of the existence of a certain condition at 
one time may, under proper circumstances, give rise to a pre- 
sumption that such condition continued to exist, yet that rule has 
no application here. Appellee notified appellants of the defective 
condition of their property and received as a part of the applica- 
tion for insurance their express promise to repair. It is true that 
appellee had knowledge of the condition which then existed, but 
to defeat recovery on the ground of estoppel it was incumbent on 
appellants to prove that appellee also had knowledge of their 
failure to repair. ‘The burden of this issue, if properly involved, 
rested on appellants, and the absence of such a finding must be 
construed against them. 

[3] Some question is presented as to whether the agreement to 
repair made by appellants was a promissory warranty or a repre- 
sentation. It is unnecessary to pass on this question, however, 
for we cannot agree that it was immaterial to the risk. The effect 
of the court’s finding is that the issuance by appellee of the policy 
of insurance was based in part on the agreement of appellants to 
make certain needed repairs within a reasonable time to use their 
best endeavors to protect the insured property against loss or 
damage by fire. It is expressly found that this agreement was 
violated by appellants, and an extensive review of authorities is 
unnecessary to establish the fact that a recovery should be denied. 
The evident purpose of the precaution promised was to reduce 
the risk. That promise was relied on by the insurer and was 
incorporated in the contract of insurance by reference to the 
written application of which it formed a part. 

[4] In finding 31 the trial court stated that, on receipt of 
proof of loss from appellants, appellee tendered and offered to 
repay to appellants the amount of the premium which they had 
theretofore paid on said policy; that they refused to accept said 
tender, whereupon appellee deposited said sum with the clerk of 
the Howard Circuit Court “for the use of plaintiffs.” ‘Appellant 
asserts that this was not a proper tender of said premium money 
for the reason that it should have been made for their ‘use and 
benefit.” This contention is trivial. ‘The words “yse” and 
‘benefit,” as used in the expression, “for his use and benefit,” are 
practically synonymous, and where, as in this case, the findings 
show an effort to make a tender to the opposite party in person, 
and, failing, a tender to the proper officer, the failure of the trial 
court in its special findings to characterize such tender as for both 
the use and benefit of the party is of no consequence. 

[5, 6] Appellants also contend that there is no proper finding 
as to a rescission of the contract in suit by appellee. It was not 
necessary, however, that a rescission take place before suit is 
brought, and the answer to a complaint for loss on a policy may 
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rescind the contract and will be sufficient if accompanied by a 
proper tender back of the premium received. United States, etc., 
Ins. Co. vs. Clark, 41 Ind. App. 345, 351, 83 N. E. 760. Appel- 
lants do not dispute this rule of law, but deny its availability here 
on the ground that article 14 of appellee’s by-laws determines the 
method of rescission to be adopted. That section reads as 
follows :— 

“The board of management, secretary or actuary may cancel 
any policy or policies when in their judgment it will best serve 
the company so to do. And tender to the insured holding such 
policy or policies, of the amount of money due him, if any, to- 
gether with notice of such action, shall constitute a cancellation 
of such insurance.” 


While this section provides a method whereby the proper offi- 
cers of appellee company may cancel a policy, it does not assume 
to be exclusive in effect and will not prevent the adoption of the 
method used in this case. 

Judgment affirmed. 


KANSAS CITY COURT OF APPEALS. 


MIssourI. 


TRAVIS 
US. 


CONTINENTAL INS. CO. (No. 11700.)* 


1. INSURANCE—PROVISIONS IN POLICY—IRON-SAFE CLAUSE 
—WAIVER. 


Provisions in a fire insurance policy that the insured keep his books and 
inventory either in an iron safe or in a place outside of the building 
insured, being in the nature of conditions subsequent, the breach of 
which will not work a forfeiture of the policy unless the insurer so 
elects, where the adjuster of the insurance company assured the 
person insured that if he would obtain duplicate bills from the whole- 
sale houses from which the amount of goods lost could be ascertained, 
such advice, when acted upon, constituted a waiver of forfeiture 
because of violation of the clause requiring the insured to keep his 
books in an iron safe. 


(For other cases, see Insurance, Cent. Dig. §§ 1026, 1027, 1030, 1035, 1040, 
1057; Dec. Dig. § 388.) 


Appeal from Circuit Court, Harrison County; Geo. W. Wanamaker, 
Judge. 
* Decision rendered, Nov. 1, 1915. 179 S. W. Rep. 766. 
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“Not to be officially published.” 

Action by William A. Travis against the Continental Insurance Com- 
pany on a fire insurance policy. Judgment for plaintiff, and defendant 
appeals. Affirmed. 


Fyke & Snider, of Kansas City, for Appellant 
Barlow, Barlow & Kautz, of Bethany, for Respondent. 


JouNson, J. 

This is a suit upon a policy of fire insurance for $1,000, issued 
by defendant August 27, 1913, upon a grocery, meat market, and 
restaurant owned and operated by plaintiff in Eagleville, Harrison 
County. The property was totally destroyed in the night of 
November 8, 1913, by a fire which originated in a business build- 
ing across the street. The defense of present concern is based 
upon the alleged breach by plaintiff of provisions in the policy 
which required him :— 

First to “take a complete itemized inventory of stock on hand 
at least once in each calendar year and unless such inventory has 
been taken within twelve calendar months prior to the date of 
this policy, one shall be taken in detail within thirty days of the 
issuance of this policy”; second, to “keep a set of books which 
shall clearly and plainly present a complete record of the business 
transacted, including purchases, sales, shipments, both for cash 
and credit from date of inventory”; and, third, to “keep said 
books and inventory, if such has been taken, securely locked in 
a fireproof safe at night and at all times when the building men- 
tioned in the policy is not actually open for business, or failing 
in this, the assured will keep such books and inventory in some 
place not exposed to a fire which would destroy the aforesaid 
building.” 

The penalty prescribed for a failure to comply with any of 
these requirements was that the policy should become null and 
void, and that “such failures shall constitute a perpetual bar to 
any recovery thereon.” Plaintiff contends, and his evidence tends 
to show, that he substantially complied with the requirements 
prescribed in the first two clauses above quoted, and that he was 
in process of taking a new inventory of his stock and had almost 
completed it at the time of the loss. He left the incomplete 
inventory in the store that night, but succeeded in saving it, and 
produced it at the trial. He had valued the goods therein at their 
selling, instead of their cost, prices, and the total value of the 
goods inventoried, which he testified did not include all of the 
stock, was about $1,500. Plaintiff admitted that he had no iron 
safe in the store, and claims that the local agent of defendant, 
through whom he procured the policy, had knowledge of that fact 
before the policy was issued. Further, he admitted he had kept 
no regular books of his business, but testified that he kept files of 
his wholesale bills and credit slips which, with his invoices, con- 
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stituted a complete record of his stock and business. Usually he 
kept these files at home overnight, but had suspended this prac- 
tice during the taking of the inventory, and the files of papers 
were destroyed in the fire. ‘To meet the contention of defendant 
that these facts disclose noncompliance with the iron-safe clause, 
plaintiff adduced evidence tending to show a waiver by defendant 
of the requirements of that clause. In substance the evidentiary 
facts relied upon by plaintiff to sustain his position on that issue 
are as follows: ‘The local agent notified defendant of the loss, 
and in two or three days Mr. Maloney, defendant’s state agent 
and adjuster, visited Eagleville and had interviews with plaintiff 
in which, after being informed of all the facts relating to the non- 
performance by plaintiff of the iron-safe clause and of the de- 
struction of all the documents and papers relating to the stock 
and business, except the partial invoice which was exhibited to 
him, he stated that he could not adjust the loss on that invoice, 
for the reason that it did not show cost prices of the goods, but ad- 
vised plaintiff to procure duplicate bills from the wholesale 
dealers, and assured him that with the aid of such bills the loss 
could and would be adjusted. Plaintiff immediately acted upon 
this advice, wrote to the various wholesale houses of the loss, and 
procured all duplicate bills, which could be procured, and made 
out and forwarded proofs, but defendant refused to keep the 
agreement of its adjuster, declined to adjust or pay the loss, and 
this suit followed. The evidence of defendant contradicts that of 
plaintiff relating to the issue of waiver; but, for the purposes of 
our consideration of the demurrer to the evidence, which was 
overruled, we must regard the case from the viewpoint of the 
evidence of plaintiff. 

At the request of plaintiff the court instructed the jury upon 
the issue of waiver as follows:— . 

“The court instructs the jury that although you may believe 
from the evidence that the inventory and books of account pre- 
senting a record of the business transacted from the date of the 
inventory until the time of the fire were not kept by plaintiff in 
accordance with the terms of the policy, or, if they were made 
and kept in accordance with the terms of the policy, but were 
left in the building and destroyed by the fire, yet, if the state 
agent of the defendant company visited the locality of the fire, 
after the occurrence of the loss, and if he was the defendant’s 
adjuster, and as such was informed and became possessed of the 
knowledge that said inventory and books were not kept by plaintiff 
in accordance with the terms of the policy, or were destroyed by 
said fire, and, after becoming possessed of such knowledge, di- 
rected and instructed the plaintiff to secure duplicate invoice bills 
of all the goods which he had purchased from the various whole- 
sale houses up to the time of the fire, and to use said wholesale 
bills in determining the cost price of the goods on the invoice, 
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being taken just before the fire, and to make up his proofs of loss 
and send same to the defendant company, and, if you further find 
that the plaintiff did secure said duplicate invoice bills and did 
make up said proofs of loss in accordance with the direction and 
request of said state agent and adjuster and did forward same 
to the defendant company within sixty days from the date of said 
fire, as directed by said state agent, and if plaintiff incurred any 
expense or loss of time in securing said duplicate invoice bills, 
making up said proofs of loss and sending same to the defendant 
company, then the. defendant company waived any right of for- 
feiture of said policy by reason of the failure of plaintiff to keep 
or produce said inventories and books of account.” 

The jury returned a verdict for plaintiff, and after its motion 
for a new trial was overruled, defendant appealed. 

[1] ‘The contract evidenced by the policy imposed upon plain- 
tiff, the insured, the performance of the alternative condition of 
keeping his business books and inventory, at night, either in an 
iron safe in the store, or “in some place not exposed to a fire 
which would destroy the aforesaid building.” The failure of 
plaintiff to perform this condition is virtually conceded and is 
apparent, since he admits he had no iron safe, and that he left 
what he calls his books in the store. He did not perform a con- 
dition of the contract upon the performance of which his right 
of recovery depended (Crigler vs. Insurance Co., 49 Mo. App. 11; 
Hollenbeck vs. Insurance Co., 133 Mo. App. 57, 113 S. W. 217), 
and we would hold that defendant would have been entitled to a 
peremptory instruction for a verdict in its favor if plaintiff had not 
introduced evidence in substantial support of his claim of a waiver 
of the ground of forfeiture which the nonperformance of the 
iron-safe clause afforded to defendant. 

The accepted rule in this state is that such provisions in a policy 
are in the nature of conditions subsequent, the breach of which 
will not work a forfeiture unless the insurer so elects; that non- 
performance of them may be waived as a ground of forfeiture, 
and that such waiver does not require the support of a new con- 
sideration, but will be inferred where it appears that the insurer, 
with knowledge of all the facts, so conducts himself that the 
insured is justified in believing that the right of forfeiture will 
not be invoked, and is led thereby into the expenditure of effort 
or money in presenting his demand to the insurer. Pace vs. In- 
surance Co., 173 Mo. App. loc. cit. 503, 158 S. W. 892; Myers 
vs. Casualty Co., 123 Mo. App. loc. cit. 687, 101 S. W. 124; Ram- 
sey vs. Insurance Co., 160 Mo. App. loc. cit. 242, 142 S. W. 763; 
Bolan vs. Fire Association, 58 Mo. App. loc. cit. 233; Bowen vs. 
Insurance Co., 69 Mo. App. loc. cit. 277; McCollum vs. Insur- 
ance Co., 61 Mo. App. loc. cit. 355; Burgess vs. Insurance Co., 
114 Mo. App. loc. cit. 180, 89 S. W. 568; Hollenbeck vs. Insur- 
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ance Co., 133 Mo. App. loc. cit. 64, 113 S. W. 217; Weber vs. 
Insurance Co., 35 Mo. App. loc. cit. 524. 

If, as plaintiff insists, the adjuster assured him that the loss 
would be adjusted and paid notwithstanding the breach of the 
iron-safe clause, upon the procurement and production by plain- 
tiff of duplicate wholesale bills, and plaintiff thereby was induced 
to act upon such assurance and went to the trouble of writing to 
the wholesale dealers for such bills and submitting the bills thus 
obtained to defendant, the assurance, and plaintiff’s reliance upon 
it, constituted a waiver of the ground of forfeiture. The issue of 
waiver is shown by the evidence to be one of fact for the jury to 
determine, and the court did not err in overruling the demurrer to 
the evidence. 

[2] We do not agree with defendant that the quoted instruc- 
tion is subject to the criticism of assuming the existence of dis- 
puted facts. The expression “on the invoice being taken just 
before the fire” appears as a part of an hypothesis, the whole 
of which the jury was required to adopt as an indispensable 
prerequisite to finding for plaintiff on:the issue of forfeiture. 
The same may be said of the objection to the expression “in ac- 
cordance with the direction and request of said state agent and 
adjuster.” ‘The instruction must be read as a whole, and none of 
its parts should be made the subject of a strained or forced con- 
struction. Construed in its entirety, it cannot be said to have 
given the jury room for inferring that it assumed the existence 
of any disputed fact. 

Some other points are made by defendant but they are without 
merit and need not be mentioned. The case was tried and sub- 
mitted without prejudicial error. The judgment is affirmed. All 
concur. 
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SUPREME COURT OF NEW YORK. 


New York County. 


GLOBE & RUTGERS FIRE INSURANCE COMPANY ° 


vs. 


LONDON MUTUAL FIRE INSURANCE COMPANY OF CANADA. 


GLOBE & RUTGERS FIRE INSURANCE COMPANY 
vs. 


WELLINGTON MUTUAL FIRE INSURANCE COMPANY.* 


REINSURANCE—BINDER—ABANDONMENT OF CONTRACT. 

On October 30, 1905, defendants issued a binder of reinsurance to plain- 
tiff. In consideration of this binder plaintiff thereafter on the same 
day issued its binder of direct insurance and subsequently its policy 
of insurance. During the succeeding month the defendants system- 
atically endeavored to obtain from the plaintiff the forms for the 
policies of reinsurance, and at the end of that period returned the 
application for the reinsurance and stated that the binder had been 
marked off. The plaintiff took no action until after the fire in Feb- 
ruary, 1906, when it tendered premiums and proofs of loss. Held, 
that the reinsurance binder was valid even though issued prior to the 
issuance of the binder for the direct insurance, but that the plaintiff 
could not recover because of a mutual intention to abandon the 
temporary contract of reinsurance evidenced by the defendants’ un- 
successful endeavors to obtain forms, the letter returning the appli- 
cation, and the plaintiff's silence and inaction during the long period 
preceding the occurrence of the loss. 


Judgment for defendants. 


Robert Kelly Prentice for Plaintiff. 
Arnold L. Davis for Defendant, Wellington Mutual Fire Ins. Co. 
Harold G. Aron for Defendant, London’ Mutual Fire Ins. Co. 


WILBuR LARREMORE, Referee. 

This action was brought to recover upon contracts of rein- 
surance claimed to have been made with the plaintiff on the 30th 
day of October, 1905, covering plaintiff’s direct insurance of the 
risk of Heller & Co., doing business on Broadway, in the sum of 
$1,000 by the Wellington Company, defendant, and of $1,500 by 
the London Company, defendant. 

On that day one John L. Van Brunt, a placer for Tynberg & 
Co., insurance brokers, having no connection with either plaintiff 
or defendant, but representing Heller & Co. (the direct assured), 
had an interview with J. W. Durbrow, the representative in the 


* Decision rendered, November, 1915. From a certified transcript. 
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United States for both defendants. He told Mr. Durbrow that 
he had a “short” on several New York risks and that he could 
place the same only by taking an affidavit out on one of those 
risks or securing reinsurance in some New York company. 
Durbrow said he was open to them and would be glad to write 
them if he could get New York companies to take the defendants’ 
and other companies’ reinsurance. Mr. Van Brunt then called 
upon Mr. Jameson, president of the plaintiff, who informed him 
(Van Brunt) that the plaintiff;would accept reinsurance in the 
defendant companies for amounts not exceeding $2,500. 

Van Brunt on the same day had a second interview with 
Durbrow, who, after being informed what plaintiff's president 
had said, said he would reinsure the Heller & Co. risk of $2,500 
in the amount of $1,500 in the London Mutual and $1,000 in the 
Wellington. Van Brunt had no blank binders with him, but 
he did have a blank Tynberg & Co. form—a blank prepared 
for T'ynberg & Co., being a broker’s rider which is attached to a 
standard form policy (original risk). This form was printed 
with certain spaces to be filled in describing the condition of the 
premises, etc. None of these spaces was filled in when 
Van Brunt called, but while in Durbrow’s office he wrote across 
the form, “Heller & Co., 2500 836-8 Broadway, 1 yr. 10/30/05, 
Binding 80%.” ‘There was then written in lead pencil across the 
foot of the form, either entirely by Durbrow or partly by Durbrow 
and partly by Van Brunt, “G. & R. Binding, London 1500, 
Wellington 1000, 10/30 J. W. D.” The initials “J. W. D.” were 
certainly signed by Mr. Durbrow, and practically beyond doubt 
the words “London Mutual 1500, Wellington 1000” were also in 
Durbrow’s handwriting. There issome controversy as to whether 
the “G. & R.” and the “Binding” were in Durbrow’s or Van 
Brunt’s handwriting. ‘These entries were all made in pencil and 
they were subsequently inked over in the office of the plaintiff. 
This question of chirography is, however, immaterial, because 
it is undisputed that all the words and characters enumerated 
(but none others in handwriting) were on the form at the time 
when Durbrow initialed it and delivered it to Van Brunt. At the 
same time, Van Brunt handed to Durbrow an application for 
this reinsurance and took the “form” with the written words and 
characters above specified thereon, and went back to the office of 
the plaintiff and delivered the same to plaintiff’s president, who 
kept it. On the same day, the plaintiff issued to Heller & Co. 
its binder of direct insurance for $2,500 and a few days there- 
after issued a policy. 

This transaction with the plaintiff was carried on entirely 
through its president, Mr. Jameson; it did not pass through the 
hands of Mr. Case, the reinsurance clerk, and Jameson testifies 
(p. 390), “I took the risk, but Volkman (a clerk in the city de- 
partment of the Globe & Rutgers) did the approving.” 
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Shortly thereafter, Mr. Durbrow began to send, and for a 
period of about a month kept sending, at intervals, to Mr. Case, 
the reinsurance clerk of the Globe & Rutgers, for the “forms” 
to go on the reinsurance policy; but such forms were never re- 
ceived. After about a month of unsuccessful efforts, Durbrow 
wrote a note either to Mr. Case as reinsurance clerk, or to the 
plaintiff, which was delivered to Mr. Case, referring to repeated 
efforts to get “forms” and in which he enclosed the application 
that had been left with him by Van Brunt and stated that, in 
view of the failure to receive “forms,” the “application” or the 
“risk” or the “binder” had been marked off. 

Nothing further about the matter was heard by Durbow until 
February, 1906, following a fire which totally destroyed the 
Heller property, the subject of the direct risk. The plaintiff, on or 
about February 9, 1906, sent notices. of loss, accompanied by 
“forms,” to Durbrow, which Durbrow returned with a letter 
disclaiming liability. A tender of premium on the alleged re- 
insurance was also made after the fire, which was returned. The 
present suit was then brought. 

Most of the facts above stated are substantially conceded; but 
it is proper to speak of certain of them which are disputed and 
are important. 

I shall find, on conflicting evidence, that, after Durbrow had 
signed or initialed the binder or form above described, he 
frequently and persistently applied to the plaintiff for “forms” 
in order to frame the policies of reinsurance, and that, at about 
the end of November, 1905, he gave notice that the application 
or risk or binder had been marked off or cancelled, in a letter 
which enclosed or was accompanied by the application which 
Van Brunt had originally left with him. 

These communications applying for “forms” and the letter 
declaring the risk “off” were alleged to have been had with or 
delivered to Mr. Case, the reinsurance clerk of the plaintiff, and 
Case was examined as a witness and denied that he had ever 
received or heard of any such communications. ‘The evidence 
in support of them is offered by Durbrow himself and by a 
former employee of his, one Bernard Greenberg. 

In determining a disputed question of fact the inherent proba- 
bilities and the conceded facts are, of course, a very important 
guide. It seems to me, in the first place, that the inherent proba- 
bilities tend to support the story told by Durbrow and Greenberg. 
It will not be disputed that in the vast majority of cases of in- 
surance, policies are expected to be issued, and are issued, and it 
is not intended that the contract shall permanently rest upon a 
mere binder. ‘The binding slip prescribed for members of the 
New York Fire Insurance Exchange and in common use in New 
York City, indeed, provides that “in no event shall this insurance 
be in force over fifteen days from the date of commencement 
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of liability hereunder.” Furthermore, it must be conceded that, 
in transactions of reinsurance, it is customary, if not practically 
universal, for the company writing the direct insurance to furnish 
forms to the reinsuring company. 


On this point Mr. Van Brunt, an experienced insurance agent, 
and plaintiff’s witness, testifies (p. 249 et seq.) :-— 


“Q. Do you know how the reinsuring company receives the 
forms and from whom? 

“A. They generally receive them from the company who issued 
the direct insurance. 

“Q. That is, after the policy of direct insurance is issued, the 
forms are sent to the reinsuring company ? 

“A. The forms are sent to the reinsuring company. 

“Q. And without those forms, could the reinsuring company 
issue its policy of insurance? 

“A. Not under ordinary circumstances.” 


While this witness would not go so far as to say that if no 
forms were delivered there could be no contract of reinsurance, 
he makes it very plain that it is necessary for the reinsuring 
company to obtain information from the direct insuring company 
and he thus inferentially corroborates the testimony of Durbrow 
and Greenberg. 

As far as Durbrow’s own testimony is concerned, it undoubtedly 
rests, to a certain extent, upon recollection of his customs of 
business and inferences that he followed them in the particular 
transactions in suit. He is a man seventy years of age and in 
infirm health. While his testimony alone might not be sufficient 
to support the finding I shall make, its corroboration by that of 
Greenberg removes all doubt as td the substantial truth of what 
he said. Greenberg heard talk in the office about the Heller re- 
insurance; remembers going to Mr. Case for forms; remembers 
talk about the letter calling the risk off; and remembers deliver- 
ing it to Case. 

It is true that this witness’s testimony stated contents of 
writings and contained some hearsay, but it was not objected to 
on those grounds on his direct examination and fully as much, 
if not more, hearsay was brought out by the plaintiff’s counsel on 
the cross-examination. 

Taking Greenberg’s story as a whole, I am convinced that it 
was substantially true. He says he made a memorandum of some 
of the circumstances to which he testifies shortly after the fire, 
because it was suggested to him by “August,” another employee, 
that there might be a controversy over this Heller risk. I have 
not overlooked the circumstance tending in plaintiff’s favor that 
“August” was not called as a witness. Nevertheless, I may say 
that I carefully scrutinized this boy while he was on the stand, 
noted his manner of testifying and especially the way in which he 
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met adverse criticisms upon his story upon cross-examination, 
and I was convinced that he was stating facts as he remembered 
them. I furthermore do not believe that he has the mental 
capacity either to invent a story of somewhat elaborate detail, or 
to relate and maintain with success under cross-examination an 
elaborate story invented by another. 

Before leaving this question of fact, which, as I have said, is 
quite important, I will further say that, in its determination, I 
have not taken into consideration the letter of April 3, 1906, 
written and sent by Mr. Durbrow to Lyman Candee, secretary 
of the Globe & Rutgers Fire Ins. Co. (Exhibit 1 of January 28, 
1915). This letter, on its face, is in reply to a claim for payment 
of reinsurance on the risk of Heller & Co., and it was admitted 
provisionally upon its being connected with a systematic corre- 
spondence. Letters from the plaintiff referring to the proofs of 
loss upon its claims for reinsurance were subsequently put in 
evidence and no motion was made to strike this exhibit out. 
While, therefore, I think this letter is properly in the record, as 
far as it would affect the question of fact now under discussion, 
it would amount to a self-serving declaration. It asserts, after 
the fire, just the facts which the defendants now rely upon, and is 
a communication which any interested person would write under 
the circumstances if he wished to manufacture evidence. 

Outside of it, however, as alr sady shown, there is ample evi- 
dence, in my judgment, to uphold the contention that Durbrow 
returned the application and marked off the risk at the close of 
November, 1905. As against this evidence and the inherent prob- 
abilities of the situation, there is nothing interposed except 
Mr. Case’s bare denial. 

Defendants contend that the facts above stated do not show 
that a contract of any sort was entered into by or in behalf of the 
defendants, but that Durbrow’s action constituted a mere offer 
to reinsure, which was withdrawn because not accepted by the 
plaintiff. I cannot subscribe to this view. 

Jameson, on behalf of the plaintiff, agreed that if the defendants 
would reinsure the Heller risk the plaintiff would write the 
Heller risk and, relying upon such agreement, plaintiff did give 
the direct insurance. ‘The binder of reinsurance and the binder 
of direct insurance were issued practically simultaneously. It 
is not material what the mutual relations, if any, of the parties 
would have been if the direct risk had not been written. The 
execution of the two binders created a contractual relation be- 
tween defendants and plaintiff. It is unnecessary to quote at 
length from the record but the terminology used, as well as the 
substance of both Durbrow’s and Van Brunt’s testimony, clearly 
indicate that the mutual intention was for Durbrow then to 
execute and deliver a binder. A contract of insurance and, 
similarly, it would seem, a contract of reinsurance, may be valid 





68 Insurance Law Journal, Vol. 47. [Jan., 1916. 


though entirely oral; why may it not be similarly effectual if 
partly evidenced by an improvised binding slip, albeit irregular 
in form? 

The argument of the defendants is, perhaps, not so much that 
Durbrow did not intend a presently operative binder of re- 
insurance, as that it was legally impossible to execute even a 
temporary reinsurance policy before the direct policy had been 
issued. The learned counsel for the defendants state that no 
reported case has been found in which it was attempted to enforce 
a contract of reinsurance based upon a binder. This may be 
true, but I cannot see why, when such a case as the present one 
arises, the intentions of the parties should not be effectuated as 
to reinsurance as well as direct insurance. ‘There is at least one 
decision by a court of last resort (Sun Insurance Office of 
London vs. Merz, 64 N. J. L. 301; 52 L. R. A. 330) in which 
it was held that “a policy of insurance in and by which the parties 
thereto agree for insurance against fire upon property in which 
the party to whom the policy is issued has no insurable interest 
at the time of making the contract is not on that account void. 
It is sufficient to support the policy that an insurable interest 
subsists during the risk and at the time of the loss.” The 
reasoning of that opinion seems to me to be sound and its spirit 
accords with modern conditions and the necessities of business. 

I believe it was the mutual intention that if Heller & Co. had 
sustained a loss on the night of the 30th day of October, or 
within a reasonable time thereafter before issue of policies, both 
direct insurance and reinsurance would be collectible, and my con- 
clusion on this branch is that through the execution of the two 
binders there arose a valid tempordry contract of reinsurance. 

On what seems to me to be the turning point of this case | 
have been able to find no direct authority in this state. It is 
significant, however, that both in Lipman vs. Niagara F. Ins. Co., 
121 N. Y. 454, and Underwood vs. Greenwich Ins. Co., 161 
N. Y. 413, it was said that the function of a binding slip was to 
provide temporary insurance. In Coe vs. Washington Fire & 
Marine Ins. Co. of Boston, in Essex County (New Jersey) 
County Court, April, 1888, 17 Ins. L. J. 717, it appeared that 
“the plaintiffs applied for insurance and the agent, unable to 
determine what should be the premium until the property was 
rated, gave a binding receipt certifying that the company would 
hold good a specified amount of insurance until the policy could 
be delivered. No premium was ever paid, and nothing more was 
done about the matter until about ten months afterwards when a 
loss occurred.” It was held “that the binder was a mere pre- 
liminary contract until the policy can be made out and continues 
only for a reasonable time, and the party insured is obligated to 
see that the policy is issued.” It was further held “that ten 
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months is not a reasonable time in case of a contract for a year, 
and the company was not liable.” 


Judge Depue, whose reputation as a sound and able jurist was 
not confined to his own state, said in part :— 

“It (a binder) is not a contract of insurance to last an in- 
definite time or forever; but it is a contract of insurance that is 
preliminary to the issuing of a policy, or, as expressed in this 
paper, ‘until policy can be delivered.’ And it is such a contract 
as the courts have regarded as valid where the contract of in- 
surance has been so perfected that nothing remains but to fill. out 
the policy, deliver it, and receive the premium. It is simply a 
method of obtaining an insurance to date, when the policy issues 
back to the time when the original contract of insurance was 
made, binding until the policy is delivered and made, in the con- 
templation of the parties and in contemplation of the law for 
the purpose of tiding over the time that may elapse between the 
making of such contract and the making out of a policy of in- 
surance, which is the contract contemplated between the parties ; 
and such an arrangement as that, I think, extends only for a 
reasonable time and that reasonable time has regard to the 
reasonable necessity of obtaining the rating, to ascertain the 
premium, and to procure a policy from the office. ‘That is the 
object of it, to tide over and to continue the insurance until that 
time. I think it only continues for a reasonable time, and in my 
judgment ten and a half months, where the original application 
was for insurance for a year, is not a reasonable time, and I find 
no warrant in law for the converting of these temporary ex- 
pedients into contracts of insurance. I think the policy of the law 
and public policy, independent of the evidence as to usage, would 
require the construction to be put upon an arrangement of this 
character such as I have indicated; that it is a temporary ex- 
pedient to continue for a reasonable time, and that the party in- 
sured is under an obligation to see to it that the policy, is issued, 
or to know the reason why after such a time elapses that it might 
be considered in view of the persons engaged in this insurance 
business, as a reasonable time, and that a delay longer than that 
time would be evidence that the original understanding had been 
abandoned.” (The italics are mine.) 


The decision in Thompson vs. Adams, in the English Court of 
Queen’s Bench, June, 1889, L. R. 23, Q. B. D. 361, was also 
one by a single judge at a trial term and the general position taken 
by Mathew, J., as to the status and continuing efficacy of the 
binding slip is contrary to that of Judge Depue, expressed above. 
The following is the head note :— 


The plaintiffs, a firm of merchants in New Zealand, in October, 


1886, employed a firm of insurance brokers in London to effect 
for them insurance against fire upon goods in New Zealand. The 





70 Insurance Law Journal, Vol, 47. | Jan., 1916. 


brokers instructed B., an insurance broker at Lloyd's, to effect 
a portion of the insurance, and B. prepared a slip containing 
particulars of the risk, which was initialed by the defendant and 
other underwriters at Lloyd’s. Owing to a misunderstanding be- 
tween the insurance brokers no policy was put forward for 
signature by the defendant and the other underwriters, and in 
February, 1887, the goods in New Zealand were seriously 
damaged by fire. No premiums had then been paid, but two days 
after the fire the insurance premiums were paid by the plaintiffs 
to the insurance brokers. A policy was then tendered to the 
defendant for signature, but he refused to sign it or to pay the 
amount for which he had initialed the slip. In action to recover 
the amount :— 

Held, that the slip formed a complete binding contract of in- 
surance, that it was not subject to an implied condition that a 
policy should be put forward for signature within a reasonable 
time, and that, in the absence of circumstances showing an in- 
tention on the part of the plaintiffs to abandon the insurance they 
were entitled to recover. 

The matter of “the absence of circumstances showing an in- 
tention on the part of the plaintiffs to abandon the insurance” 
was not much discussed, but inspection of the opinion as a whole 
shows that it was properly included in the syllabus as an element 
of the decision. 

In the present actions I think the evidence, much of which is 
above summarized, discloses a mutual intention to abandon the 
temporary contract of reinsurance. It has been shown that 
Durbrow, the defendants’ agent, endeavored systematically during 
the period of a month to obtain “forms” in order to write the 
policies of reinsurance. Although, according to the language of 
Judge Depue, it is the duty of the insured to see that the policy 
is issued, the plaintiff in this case took no steps to procure policies, 
tendered no premiums, and neglected to send the “forms” that 
were requested. Durbrow did not demand premiums; _pre- 
sumably he was waiting until he issued the policies. Because of 
Durbrow’s final letter to the plaintiff his intent to abandon is, 
of course, clear, and under the circumstances I deem the plaintiff’s 
silence and non-action persuasive and convincing evidence of a 
similar intent. In my view, if no loss had occurred, no premiums 
would have been tendered and no claim would have been made 
that the contract continued to exist after November, 1905. 

The pleadings are sufficient. The complaints allege that de- 
fendants respectively agreed to reinsure and did reinsure the 
Heller risk for plaintiff. Obviously such allegation was intended 
additionally to imply that such agreement continued in force until 
the time of the fire. Without that implication, in the absence of 
an express allegation to the same effect, the complaints would not 
state a cause of action. The plaintiff was bound to show a sub- 
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sisting cause of action and the defendants were entitled, under 
a general denial, to offer any evidence which refuted it. Abbott’s 
Trial Brief on Pleading, Second Edition, page 1336; Baylies 
Code Pleading and Practice, Second Edition, page 367. 
Defendants are entitled to dismissal on the merits; counsel for 
defendants respectively may prepare and submit reports for sig- 
nature and I will pass upon requests for special findings of fact 
and conclusions of law, to be submitted by counsel for plaintiff. 


SUPREME COURT OF OKLAHOMA. 


ROYAL INS. CO., Ltp., 
vs. 


SCRITCHFIELD. (No. 5159.)* 


1. INSURANCE—FIRE INSURANCE POLICY—PROVISION FOR 
RECORD—SUBSTANTIAL COMPLIANCE. 


Substantial compliance with a provision in a fire insurance policy requiring 
“that the assured will keep a book containing a faithful record of all 
cotton put into and taken out from the gin or cotton house, and that 
such record will be produced in case of loss,” is sufficient; and where 
the assured keeps and produces a record from which the amount and 
value of insured cotton contained in such house and destroyed at the 
time of the fire can be reasonably ascertained, there is substantial 
compliance therewith. 


(For other cases, see Insurance, Cent. Dig. §§ 852, 853; Dec. Dig. § 335.) 


2. INSURANCE—POLICY—FALSE SWEARING PROVISION— 
BREACH—EFFECT. 

A willful, intentional breach of the fraud and false swearing provision 
of the Oklahoma standard fire insurance policy by the ‘insured as to 
a material matter in the proof of loss avoids the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 1362-1366; Dec. Dig. § 553.) 


3. INSURANCE—ACTION ON POLICY—PROOF OF LOSS—FALSE 
STATEMENT—QUESTION FOR JURY. ; 
Whether a statement contained in a proof of loss furnished to an insurer 
in compliance with the terms of an insurance policy contains a state- 
ment as to material matter, false to the knowledge of the assured and 
willfully made with intent to deceive, is a question of fact to be 
determined by the jury, under proper instructions, upon consideration 
of all the facts and circumstances in evidence surrounding the making 

of the same. 


oe — cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. Dig. 
-) 


* Decision rendered, Oct. 5, 1915. 152 Pac. Rep. 97. Syllabus by the 
Court. 
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Commissioners’ Opinion, Division No. 3. Error from District Court, 
Kingfisher County; James B. Cullison, Judge. 

Action by W. J. Scritchfield against the Royal Insurance Company, 
Ltd. Judgment for plaintiff, and defendant brings error. Affirmed. 


Scothorn, Caldwell & McRill, of Oklahoma City, for Plaintiff in 
Error. 
W. L. Moore, of Hennessey, for Defendant in Error. 


BLEAKMORE, C. 

This is an action on a fire insurance policy commenced in the 
district court of Kingfisher County on the 13th day of September, 
1911, by W. J. Scritchfield, as plaintiff, against the Royal Insur- 
ance Company, Ltd. ‘The parties will be referred to as they ap- 
peared in the trial court. 

On September 29, 1910, defendant issued to plaintiff its fire 
insurance policy, by the terms of which it insured him in the sum 
of $2,500 for a period of four months against loss or damage by 
fire to unbaled or seed cotton contained in a certain cotton house. 
On December 13, 1910, a fire occurred and a portion of said 
cotton was destroyed. There was trial to a jury resulting in judg- 
ment for the plaintiff in the sum of $822.22. 

The policy contained the following provisions :— 

“Assured also warrants each of the succeeding clauses in this 
form and the statements and undertakings therein, and agrees that 
the breach of any one or more of said statements or undertakings 
shall render this policy null and void. * * * 

“Cotton Record. ‘That the assured will keep a book containing 
a faithful record of all cotton put into or taken out from the gin 
or cotton house, and that such record will be produced in case of 
a, 

“This entire policy shall be void “* * * in case of any fraud 
or false swearing by the insured, touching any matter relating to 
this insurance or the subject thereof, whether it be before or after 
loss.” 

Plaintiff kept a record of all cotton purchased by him, giving 
the name of the person from whom purchased, the number of 
pounds, and the price paid therefor. A portion of the cotton so 
purchased was stored in the cotton house described in the policy, 
and a part thereof was ginned directly from wagons without be- 
ing placed in said house. It was not shown by such record the 
amount of cotton stored in the cotton house when the policy was 
issued nor the amount taken therefrom and ginned; but by parol 
plaintiff was permittted to prove that on the 23d day of Novem- 
ber, 1910, all the cotton was removed from said house, a symbolic 
memorandum being made thereof by the bookkeeper by the use 
of an “x” appearing upon the margin of the books under that 
date, and that all of the cotton thereafter purchased up to the 
time of the fire was placed in said cotton house, and none was 
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taken out. It was alone for the loss of such cotton purchased and 
stored in said house after November 23, 1910, that recovery was 
sought. 

[1] Defendant contends that by the failure of plaintiff to com- 
ply with the cotton record clause the policy was rendered null and 
void, and no recovery could be had thereunder. Speaking of this 
identical clause in a similar policy, this court, in Scottish Union 
& National Insurance Co. et al. vs. Moore Mill & Gin Co., 
43 Okl. 370, 134 Pac. 12, held :— 

“It is a general principle that the purpose of said clause is ac- 
complished when the assured produces data from which the 
amount and value of the cotton insured and destroyed at the time 
of the fire can be reasonably ascertained; a substantial compliance 
with the warranty therein contained is sufficient.” 

In our opinion, the books of plaintiff furnished a record kept 
in substantial compliance with the provisions of the policy, from 
which the amount and value of the cotton destroyed could be 
readily ascertained at the time of the trial. In his sworn proof of 
loss and schedule submitted to the defendant after the fire plaintiff 
stated that the amount and value of the insured cotton imme- 
diately preceding the fire was 62,482 pounds, at $4.83 per hundred, 
totalling $3,017.88, and that 51,972 pounds thereof, of the value 
of $2,510.25 were destroyed, and claimed of defendant under the 
terms of the policy by reason of such loss $2,263.41. According 
to calculations found in the brief of defendant made from the 
books of the plaintiff showing his purchases of cotton placed in 
the cotton house subsequent to November 23, 1910, it is calculated 
that there was in said house only about 41,313 pounds of cotton 
at the time of the fire, and an admitted salvage of 10,510 pounds. 

[2] Defendant insists that plaintiff was guilty of false swear- 
ing in knowingly stating in said proof of loss that he had in said 
cotton house at the time of the fire cotton greatly in excess of the 
actual amount therein, and in willfully exaggerating the amount 
of the cotton destroyed and the loss sustained thereby. And it is 
urged that there was no attempt on the part of plaintiff at the 
trial to explain the discrepancy between the statement in the 
proof of loss and the facts testified to by him as to the amount of 
cotton in the house and destroyed when the fire occurred; but 
plaintiff asserts that from the evidence it is shown that he relied 
on exactly the same information in the preparation of the proof 
of loss that he presented upon the trial, viz., his books showing a 
record of cotton purchased subsequent to November 23, 1910, 
and therefore the difference between the two statements may 
rationally be accounted for as the result of honest miscalculation 
on his part at the time the proof of loss was prepared, and that 
such was evidently the conclusion of the jury in arriving at their 
verdict. The rule applicable in the instant case was announced 
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in Orient Insurance Co. vs. Van Zandt-Bruce Drug Co., not yet 
officially reported, 151 Pac. 323, as follows :— F 

“A willful, intentional breach of the fraud and false swearing 
provision of the Oklahoma standard fire insurance policy by the 
insured as to a material matter in the proof of loss avoids the 
policy.” 

The falsity and materiality of such statement and the intention 
of ‘the insured in making the same are questions of fact to be 
determined by the jury. In the instant case the amount of cotton 
contained in the cotton house was excessively stated in the sched- 
ule furnished to defendant in compliance with the terms of the 
policy as the basis of the loss sustained by the assured by reason 
of the destruction of the property covered by the policy. In re- 
gard to the making of such statement, plaintiff testified :— 

“(. Mr. Scritchfield, referring now to your Exhibit No. 4, 
which is a sworn statement of loss submitted to the defendant in 
this case, you swore to the amount of your loss and damage and 
the cotton on hand in the cotton house at the time you prepared 
this proof of loss, didn’t you? A. Yes, sir. Q. Where did you 
get the information? A. From the book right here; from the 
daily book right here. Q. From this Exhibit 3? A. Yes, sir. 
Q. Did you get it yourself or take some other fellow’s word for it? 
A. I added it up myself, I think, and Mr. Moore also added it up. 
©. And you went over Exhibit 3 carefully, and after having done 
that this Exhibit No. 4 was prepared, and with full knowledge of 
the entries contained in No. 3 you signed and swore to this Ex- 
hibit 4 and submitted it to this defendant as your claim for loss 
and damage under the policy? A. Yes, sir.” 

[3] While from the willful making of a material statement in 
a proof of loss required by the terms of an insurance policy, 
which to the knowledge of the assured is false, in the absence of 
attendant conditions from which the contrary may be reasonably 
inferred, an intention to deceive may be implied, yet whether such 
statement was willfully made with intent to defraud is a question 
of fact to be determined by the jury under proper instructions, 
upon consideration of all the facts and circumstances in evidence 
surrounding the making of same. In the instant case the jury, in 
returning a verdict for plaintiff, necessarily found that there was 
no intent on his part to deceive the defendant in the making of 
such proof of loss. 

Defendant also contends that there was reversible error in 
giving of the following instructions :— 

“Gentlemen of the jury, the court instructs you that the de- 
fendant in his second defense alleges that plaintiff, after the fire, 
committed an act of fraud and false swearing in violation of that 
provision of the insurance contract which is as follows, to wit: 
‘This entire policy shall be void in case of any fraud or false 
swearing by the insured, touching any matter relating to this in- 
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surance or the subject thereof, whether it be before or after loss.’ 
In this connection the court instructs you that, if you believe from 
the evidence that the plaintiff included in his proof of loss which 
he furnished to the defendant articles of property which did not 
belong to him, or if he reported to the company in his proof of 
loss an extremely large amount of cotton to be in the cotton house 
which, in fact, was not in the house at the time of said fire, and he 
made such false and fraudulent report knowingly and with intent 
to defraud the company, knowing that he had no right to so do, 
this would avoid the policy, and the plaintiff could not recover in 
this suit, and it would be your duty to find for the defendant:” » 

This instruction, eliminating the phrase “knowing that he had 
no right to do so,” was a ‘substantially correct statement of the 
law applicable. In our opinion, the interpolation of such phrase 
could not have misled the jury to the prejudice of defendant. 

There are other errors assigned, but their consideration is 
deemed unnecessary. 

We have examined the entire record, and find no prejudicial 
error therein. 

It follows that the judgment of the trial court should be af- 
firmed. 

Per curiam. Adopted in whole. 


SUPREME COURT OF SOUTH CAROLINA. 


ETHEREDGE et At. 
vs. 


JETNA INS. CO. (No. 9216.)* 


4, INSURANCE—ACTION ON POLICY—OWNERSHIP—EVI- 
DENCE—SUFFICIENCY. 

Evidence in an action on an insurance policy examined, and held to show 
ownership of property in the plaintiff, and knowledge of defendant's 
agent of that ownership. 

(For = cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. Dig. 
§ 665.) 


5. INSURANCE—CONTRACT OF INSURANCE—CONSTRUCTION. 

An insurance policy must be construed according to the intent of the 
insurance agent and the owner’s agent at the time of making the 
policy, and not strictly upon the terms of the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 292, 294-298; Dec. Dig. 
§ 146.) 


* Decision rendered, Oct. 20, 1915. 86 S. E. Rep. 687. 
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10. INSURANCE—CONDITIONS IN POLICY—WAIV ER—EVI- 
DENCE. 


A requested instruction that there was no evidence of waiver by an insur- 
ance company of the terms of a policy was properly refused, where 
there was evidence that the defendant’s agent knew of title in an- 
other than the beneficiary named but made the policy to him in spite 
of a condition therein that the beneficiary must be the real and un- 


conditional owner of the insured property. 


(For other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. Dig. 
§ 665.) 


Appeal from Common Pleas Circuit Court of Aiken County; I. W. 


Bowman, Judge. 
Action by T. Geneva Etheredge and another against the A<tna Insur- 
ance Company. From a judgment for plaintiffs, defendant appeals. Af- 


firmed. 


Frank G. Tompkins, of Columbia, and Croft & Croft, of Aiken, for 
Appellant. 
E. L. Asbill, of Leesville, and Gunter & Gyles, of Aiken, for Re- 


spondents. 
GAGE, J. 

History: Verdict for plaintiff for $2,000 on a policy of insur- 
ance against loss by fire; policy made July 3, 1912; covering a 
brick store at Leesville; total destruction by fire November 
7, 1912. ‘The plaintiff Mrs. Geneva Etheredge is the wife of the 
plaintitt L. B. Etheredge, and the husband is joined as a necessary 
party. When the policy was made the defendant company acted 
thereabout through its agent, E. J. Etheredge, and the plaintiff 
Geneva acted thereabout through her husband, L. B. Etheredge. 
The wife of E. J. Etheredge is Mrs. M. B. Etheredge. The 
men L. B. and E. J. Etheredge are only remote kinsmen. The 
first is a doctor and resides at Wagner in Aiken County. The 
second is a dentist, and was a bank president, an insurance agent, 
and a man of some other activities, and resided at Leesville in 
Lexington County. “The insured” named on the policy when it 
was put in evidence is L. B, Etheredge. The suggestion of the 
plaintiff is that Geneva Etheredge ought to have been named 
therein, and that in the beginning she was in fact named therein. 
The plaintiff Geneva alleges also, of course, that she was and is 
now the sole owner of the property which was insured and which 
was destroyed. 

The contract of insurance provides :— 

“If the interest of the insured be other than unconditional and 
sole ownership, or if the subject of insurance be a building on 
ground not owned by the assured in fee simple * * * this en- 
tire policy shall be void.” 

The answer alleges that :— 

“At the time the policy was written neither the said L. B. Eth- 
eredge nor his wife, T, Geneva Etheredge, were the owners in fee 
of the property here in question, * * * and are not now the 
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unconditional and sole owners of the said property, and that 
neither of the said parties had an insurable interest therein.” 


That issue and one other, which suggests Geneva was not “the 
insured,” are primary; all other issues are secondary. 

The suggestion of the defendant by testimony and by argu- 
ment is that M. B. Etheredge, wife of E. J. Etheredge, was the 
owner of the property. Of the twelve exceptions the appellant 
has abandoned the seventh, the ninth, and the twelfth. The other 
nine exceptions have been argued under six topics, and we shall 
pursue that classification, but not in the order which the appellant 
did, yet we trust comprehensively. These are the topics :— 

As to pleading: Amendment of the complaint ought not to 
have been allowed, if the complaint did not before it state a case. 

As to substantive law: Verdict ought to have been directed on 
the proof as it stood before and after amendment. 

As to charge: If the jury find that E. J. was instructed to 
write the policy in the name of Geneva, and actually so wrote the 
policy, but afterwards changed the name to L. B. without the 
knowledge and consent of Geneva, then Geneva would not be 
bound thereby. 

As to refusal to charge: If the deed by Cooley to Geneva in 
plaintiffs’ claim of title was never in fact delivered, then the fee 
remains in lL, B. and the plaintiff Geneva cannot recover in this 
action, even though the policy was in her name. 

As to competent and incompetent testimony: Policies in other 
‘ompanies ought not to have been admitted, and license from 
Commissioner of Insurance ought not to have been admitted, 
and copy deed Geneva to M. B. ought to have been admitted. 

As to refusal to charge: You are instructed that there is no 
evidence of waiver by the defendant of the written terms of the 
policy contract. 

There is no denial the house was insured, the premium paid, 
and the building burned, but only that the plaintiff Geneva did not 
own it, and had no contract for insurance. 

[1] The kernel of the case was exposed at the end of the 
testimony, when the defendant moved for a verdict, upon the 
ground that the proof showed, and only showed, that neither 
Geneva Etheredge, nor her husband, L. B. Etheredge, how owner- 
ship of the property when the policy was made or when the fire 
happened, and that therefore neither of them could recover on 
a policy made to L. B. Etheredge; and there was no proof that 
Geneva ever had a contract of insurance with the A‘tna. The 
plaintiffs have never pretended, since suit was brought, that 
L.. B. Etheredge had any insurable interest in the property. ‘The 
complaint alleges “that he is the husband of Geneva, and was her 
agent in securing said insurance.” It is true that, in the letters 
written before action was brought by E. L. Asbill, Esq., one of 
Mrs. Geneva Etheredge’s attorneys here, it was asserted by him 
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that at the writing of the policy the title was in Mrs. M. B. Eth- 
eredge, and that L. B. Etheredge held from her purchase-money 
notes; and therefore he had an insurable interest in the house. 
It is also true that in a letter written before suit by L. B. Eth- 
eredge, to Middleton, the Atlanta agent, it was asserted by the 
writer that the property had been sold to M. B. Etheredge, and 
to better secure the vendors the policy had been made to 
L. B. Etheredge. In those letters Mr. Asbill and L. B. Etheredge 
made an entirely different case from that made by Mrs. Geneva 
in her pleading and in her testimony at the trial on circuit. The 
court below clearly had no right to judge betwixt the two cases. 
If they were inconsistent, and they were, it was the sole province 
of a jury to determine which was the true case. 

[2] It cannot be denied that the devolutions of the title to the 
house in issue have been unusual, and are not free from challenge. 
In a contest betwixt legal titles, instruments of writing thereabout 
must often be strictly construed, and that which may be called 
the real intent of the makers is sometimes defeated. But this 
cause does not demand a technical application of the rules of 
law governing the devolution of land titles. Only a contract is in 
issue here. Insurance is well-nigh a universal business. The 
companies seek risks like the commercial travelers. The con- 
tracts (not including the printed policies) are written by all sorts 
of persons, with and without knowledge of land titles, and with 
the owners of property who have no larger skill about the matter. 
Enlightened policy, for the companies and for the public, ought 
in every case to ascertain what the real truth is, as far as that is 
permissible under the rules of law. And to that end the character 
and the capacities of those who engage in the business of writing 
insurance and of those securing insurance cannot be ignored. 

In the instant case, the testimony tends to show: That E. J. 
Etheredge had acted as agent for the defendant at Leesville, a 
small town, for eight or ten years; that he was licensed by the 
State Insurance Commissioner to do an insurance business; that 
he was removed by his principal in August, 1912, because the 
company “was not satisfied with the business I was giving it,” 
and another agent was designated; that E. J. Etheredge had 
aforetime written policies of insurance on this same storehouse 
and to Mrs, Geneva Etheredge, and for the same A®tna Com- 
pany; that E. J. Etheredge at these times knew that Geneva 
owned the property, for he probated the deed to her. It is con- 
ceded he then knew all the facts. Up to this point there is no 
real difference: betwixt the parties. The real issue between them 
arises out of the transaction next recited. In March betore the 
instant policy was written in July, Mrs. Geneva executed a deed 
of the property to Mrs. M. B. Etheredge, wife of the agent. 
That deed was never recorded, but was placed in a bank of 
which E. J. Etheredge was president, with a memorandum in- 
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struction on the envelope to one Shealy, the bank’s cashier, to 
deliver the deed to the vendee when the purchase price should 
have been provided for. The price was $2,500, of which $900 was 
to be paid in cash and $1,500 was to be delivered in purchase- 
money notes by M. B. Etheredge and presumably to Geneva. The 
testimony leaves it in doubt whether the notes were even ex- 
ecuted. L. B. Etheredge testified that they were, and then testi- 
fied they were not. His is the only testimony thereabout. When 
the Atlanta agent of the insurance company went to Leesville to 
investigate the loss, KE. J. Etheredge exhibited to him the above- 
described deed, and that act is the seed of this defense. 

The testimony makes an issue as to whether the $900 was ever 
paid. Both L. B. Etheredge and his wife denied it. Middleton, 
the Atlanta agent, swore that E. J. Etheredge told him that his 
wife, M. B. Etheredge, had paid the $900. ‘That, of course, was 
hearsay, and is the only testimony thereabout. ‘That statement by 
Middleton was denied by E. J. Etheredge. The circuit court had 
no right to find the fact. If it be true, as is alleged and as was 
testified to, that Geneva signed the deed and put it in escrow into 
the hands of Shealy, to be delivered only upon payment to him 
by M. B. Etheredge of the price, and if the payment was not 
made, then title and ownership never went out of Geneva. The 
court so charged the jury, and the charge has not been challenged. 
The court was clearly right, therefore, to leave to the jury the 
determination of the fact upon which the law was predicated; and 
was right, on that issue, to refuse to direct a verdict for the de- 
fendant. 

[3] 2. But he who is named in the policy as “the insured” 
is L. B. Etheredge, confessedly not the owner. That makes the 
second primary issue. The evidence does not show that L. B. 
had any interest, beyond the mere suspicion that the notes were 
made to him. As before stated, the testimony does not at all 
prove that the notes had been even executed; and there is no 
competent testimony that, if executed, they were made to him. 
The letter of the contract of insurance, the forfeiture clause re- 
lied upon and before quoted, is, “the insured” must be the real 
owner; these two rights, title and contract, must unite in one 
person. The testimony tends to show the existence of one; it 
must tend to show the existence of other. If the policy alone 
must be looked to, the right by contract does not exist in Geneva. 
The policy names L,. B. as the contracting party. But the words 
of the policy are not always conclusive. If the fact be that 
Geneva was the contracting party, “the insured,” then the fact 
may sometimes be established by proof other than by the writing; 
and she may thus show that she is both “owner” and “insured.” 
That is upon the familiar principle that if a parol agreement shall 
be reduced to writing, and some part of it which goes to the es- 
sence of the agreement shall be omitted or wrongly put down, 
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by the mistake of one or both parties to it, then the real fact may 
be shown and the fact will determine the rights of the parties. 
6R.C. L. p. 625. 


[4] This is the core of the testimony about the making of the 
contract of insurance: 

L. B. E. testified: “Q. Doctor, when this insurance was taken 
out on the premises did you go to Dr. Etheredge? A. I told him 
to reinsure that property, and I was acting agent for my wife, 
and I gave him $47. Q. Did you look at this policy? A. He 
gave it to me in an envelope. I kept my papers in that bank. 
Q. Was he an officer of that bank? A. Yes, sir; president. 
©. Who was cashier? A. W. A. Shealy. Q. State whether or 
not you filed the paper in the bank. A. I gave it to Mr. Shealy. 
[ left that in there with the balance of my papers. QQ. You filed 
that without opening it or looking at it? A. Yes, sir. Q. State, 
at that time, whether you knew that policy was issued to 
L. B. Etheredge or not? A. I could not say that. I did not see it. 
I was not up there, and it was on the inside of the envelope. 
@. Did Mrs. L. B. Etheredge ever see that policy until after the 
fire? A. No, sir.” 

E.. J. E. testified: “Q. At the time that this policy was issued, 
did you know the title to that property was in T. Geneva Eth- 
eredge? A. I never had heard that she had sold it. Q. You 
knew she was going to made deed to your wife? A. Yes, sir; 
she had made it. Q. You knew the deed was in her? A. Yes, 
sir. Q. When you wrote that policy out, who did you make it to? 
A. When I issue a policy to a person I| issue three—I have got 
a register which I keep an absolute copy of this policy in—with 
the exception of the form. Whatever writing and filling in, and 
the attachments, I.make three of tiem. I put one on this policy 
and one on my register and on the daily report to the company— 
I sent one. When I commenced to write this policy, I put it 
down ‘T’, Geneva Etheredge,’ on the face of it, but when I began 
to fill out my daily report I began to,think about it. I said, ‘Mrs. 
T. Geneva Etheredge has placed a title to my wife,’ and just think- 
ing Dr. Etheredge told me to renew the policy— Q. In whose 
name was it before it was renewed? A. To his wife. I started 
tc do that, and I said to myself, ‘He is acting as agent for his wife, 
and I had just better put it in his name.’ Q. Who did that 
scratching out? A. I did it, at the time I was writing the policy. 
When I first started to write the policy, I put it “I. Geneva Eth- 
eredge,’ and as soon as I did it I decided it ought to be in the name 
of L. B. Etheredge. My daily report shows that it was 
L,. B. Etheredge. Q. Were you acting as the agent of the com- 
pany when you did that? A. I was the agent; yes, sir. Mr. 
Middleton will tell you that. Q. State whether or not you re- 
ceived the premium for this policy. A. Yes, sir; I did. Doctor 
paid me. Q. State whether or not you turned that premium over 
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to the company? A. Yes, sir; forwarded them a draft for the 
amount. Q. Now, Mr. Etheredge, you say you made that 
change— Mr. Tompkins: We object. Q. After you had written 
this policy, did you make the change before you had made out 
your daily report, or not? A. Yes, sir. Q. Had you signed the 
paper, as agent, before you made that change? A. I filled it all 
out; that is, the body of the policy. Q. And signed your name? 
Mr. Croft: Let him tell. A. I filled that out and signed it. 
Q. Did you sign your name there? A. Yes, sir. Q. You wrote 
the inside, and filled out the whole inside, and when you got 
through you folded it over and indorsed it? A. Yes, sir. 
(). Now, after you filled out the inside, turned it over, and in- 
dorsed it, you put it in envelope? A. Yes, sir; I usually did. 
Q. And you delivered it to Dr. Etheredge, and he went, where, 
that day? A. He put it in the bank up there. Q. Is there any 
mistake about that transaction? A. I could not say positively. 
He usually put all of his papers there. Q. Was that the truth, 
as you told it, then? A. I gave him the papers— Q. The policy, 
you mean? A. Yes, sir. Mr. Croft: We offer these two letters 
in evidence. (Two letter received and marked ‘Exhibit A’ and 
‘B’ for the defense.) Q. After you had made this policy out and 
delivered it to Dr. Etheredge, where did he go that day? A. I do 
not know, sir. If my memory serves me right, he put it in the 
bank. I found it there afterwards. Q. After you delivered him 
this policy, after he got it in his hands, when did you see it again? 
A. I do not remember. Q. Did you see it before it was put in 
evidence this morning? A. I think the doctor had the policy. 
He came to Leesville after the fire, and I think he had it with him. 
Q. Well, now, you have got a very long scratch here (indicat- 
ing); what was written there? A. T. Geneva Etheredge. 
(. Where was the T.? A. I do not know where it was. It was 
there. Q. How was the name spelled? A. T. Geneva in full, 
and then Etheredge. ©. What made you scratch out that date? 
A. In changing the policy, possibly I did not complete it the same 
day. You have got to make out your daily report the day the 
policy is issued. But that corresponds with the daily report I 
sent to the home office. That daily report will show that I could 
not have changed the policy except before I mailed the daily 
report. I had to make the dates correspond. Q. What I want 
to know is: Did you write out this stuff, and while you were 
writing out that did you change it, or wait until the next day? 
A. I do not know exactly when I scratched it out, but I scratched 
it before I sent my daily report, or gave the policy to Dr. Ether- 
edge. Q. There is no doubt about that? A. No, sir.” 


It is manifest the insurance agent did not carry out the instruc- 
tion of L. B. Etheredge to insure his wife’s house. There is no 
testimony at all that the insured named in the policy, L. B. Eth- 
eredge, had any interest in the property. The proof is plain that 

Vol. XLVII—6. 





82 Insurance Law Journal, Vol, 47. [Jan., 1916. 


his wife Geneva was the owner, at the making of the policy and 
at the fire. The testimony of E. J. Etheredge, just quoted, sug- 
gests the idea that he thought that his wife, M. B. Etheredge, was 
the owner, and L. B. Etheredge was her creditor; and, having 
that in mind, he erased the name of Geneva which he had first 
written, and inserted that of L. B., the creditor. In that he was 
mistaken; for if his wife, M. B., was the owner, the policy ought 
to have been written to her. So that the agent made two mis- 
takes; he thought his wife was the owner, and he thought L,. B. 
was her creditor. Acting on these assumptions, he ignored his 
instruction from L. B., and his first impulse and agreement, to 
write the policy to Geneva. 

It is plain that both the instincts of justice and the rules of 
law will not, under such circumstances, substitute the paper writ- 
ing for the real agreement between the parties to the contract of 
insurance. 1 Beach on Ins. §§ 396-545; Montgomery vs. Insur- 
ance Co., 67 S. C. 400, 45 S. EF. 934; Pearlstine vs. Insurance Co., 
748. C. 246, 54 S. E. 372. 

[5] It is true, as suggested by the defendant’s last request, that 
if Geneva was the real owner, and though the insurance agent 
knew the fact, and yet named another in the policy, then the 
agent’s knowledge, standing alone, would not cause the policy to 
inure to Geneva. But it was for the jury to say whether that case, 
or whether the case set up by the plaintiff, is true. 

The whole matter consists in a single principle, and that is the 
intention of the two agents, one acting for Geneva and one acting 
for the company, when the contract of insurance was entered 
into. If these parties, at the outset, agreed to insure the interest 
of Geneva, then that is now the binding contract, it matters not 
whose name by subsequent manipulations was writ in the policy. 


[6] 3. But the appellant insists that, granting the name of 
Geneva ought in equity according to the circumstances to be now 
in the policy, yet the policy must be so reformed by a court of 
equity before suit can be had upon it in a court of law. It would 
be a sufficient answer to that suggestion to say that no such issue 
was made in the circuit court, and it may not therefore be made 
here. If the defendant conceived that the policy needed, under 
the allegations of the complaint, to be reformed by a court of 
equity, so as to express the real agreement, then it ought to have 
asked for that remedy. The parties went to trial upon the two 
main issues whether the plaintiff Geneva was the owner of the 
property, and whether the plaintiff Geneva had a contract of in- 
surance with the Atna. There is no substantial reason, in law or 
in fact, to now set aside the verdict thereon and inquire through 
the agency of a court of equity if the policy ought to be reformed, 
and in that event to again remit the parties to a court of law. 
The defendant had the right, in this cause, to suggest the equitable 
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issue and have it tried before the law issue was tried. It did not 
do so, and it is now too late to make that demand. 


4. The amendment to the complaint, proposed by the plaintiff 
at the close of the testimony, and allowed by the court, was re- 
dundant. The complaint alleged a contract of insurance betwixt 
Geneva and the Attna Company; the evidence of it by a policy 
with her name written in it; the erasure of her name and the 
unauthorized insertion of the name of L. B. Etheredge. The 
amendment does not make a substantially different statement, 
but practically restates that which was alleged in the fifth para- 
graph of the complaint. The appellant admits that after the 
amendment had been allowed there was substantially no change 
in the complaint. 


[7] 5. The plaintiff undertook to prove that the insurance 
agent was familiar with the title to the property because he had 
theretofore issued to Geneva two policies on the same property by 
other companies; and to that end the other policies were intro- 
duced and allowed, over the objection of the defendant. The 
objection goes to relevancy and not to competency of testimony. 
It would have been sufficient, in order to show knowledge by a 
course of dealing, to prove that E.. J. Etheredge had a knowledge 
of the true ownership because he had issued policies theretofore 
on the same house to Geneva. It was not necessary to produce 
the policies to show that, for they proved no more than the words 
of the witness. But the needless introduction of the policies is 
no ground for a reversal of the judgment. More than this, the 
printed record shows that, when the witness was testifying about 
former insurance, this occurred: “Mr. Tompkins: We object, 
the written instrument is the best evidence.” ‘The defendant de- 
manded these policies. And the same is true with reference to 
the license to do business issued to E. J. Etheredge by the State 
Commissioner of Insurance. 


[8] The defendant offered in evidence a copy of the deed from 
Geneva to M. B. Etheredge, which copy E. J. Etheredge made 
and gave to the Atlanta agent Middleton on the visit of the latter 
to Leesville, and hereinbefore referred to as the seed of the de- 
fense. The court rejected the copy deed, and upon the plain and 
correct ground that the deed itself was in evidence; that there was 
no natural difference betwixt original and the copy; and the 
proof of the copy would have been cumulative. 


[9] 6. We think there is no force in the suggestion that 
Geneva had no title because her grantor, Cooley, never had title. 
He got title from L. B. and Geneva in June, 1909. It is true 
Cooley paid only $100 on the purchase price. But he conveyed 
the property by deed back to Geneva in October, 1909, and the 
deed was duly put upon the record. It was furthermore admitted 
by defendant’s counsel “that (Geneva) in 1910 and 1911 owned 





84 Insurance Law Journal, Vol. 47. [Jan., 1916, 


the property.” The request therefore had no relevancy to the 
testimony. 

[10] 7. We have reserved for final consideration the last topic, 
that raised by defendant’s sixth and refused request. The appel- 
lant there asserted that there was no evidence of waiver, by the 
defendant company, of the terms of contract written in the policy. 
In a policy so long as this, there are many stipulations made for 
the protection of the company. The company might choose to 
waive one or two or all of them. If it did waive only one, and 
there is evidence tending to prove that, then the court could not 
have directed the jury that there was evidence of waiver. The 
plaintiff suggested only two acts of waiver by defendant: (1) A 
failure of the company to return the premium which was paid; 
(2) the election of the company when the policy was written not 
to stand upon that clause in it about unconditional ownership. 
As to the first act, there was no objection to the testimony of 
L. B. Etheredge, or Middleton, touching a failure to return; and 
there is no exception to the charge of the court about the same 
subject. No issue thereabout is consequently before us. As to 
the second act, there was much testimony tending to show that 
when the policy was written the agent of the company knew 
Geneva had the title; that he knew the stipulation in the policy 
about ownership; that he knew L. B. Etheredge wanted the house 
reinsured in Geneva’s name; that he knew his duty was so to 
write the policy. From those facts and circumstances, it was left 
to the jury to say whether or not the company elected to stand 
on the letter of the stipulation, to wit, that the policy should be 
void unless written in the name of the owner and the rea'ty 
insured. . 

We are of the opinion that the judgment of the circuit court 
must be affirmed, and it is so ordered. 

Gary, C. J., and Hydrick, Watts, and Fraser, JJ., concur. 


EXCHANGE UNDERWRITERS’ AGENCY or tur ROYAL, 
EXCHANGE ASSUR. or Lonpon, ENGLAND, vs. 
BATES er at. (No. 840.)* 

(Supreme Court of Alabama.) 


1. INSURANCE—TARIFF ASSOCIATIONS— PENALTY — PLEAD- 
ING—EFFECT OF STATUTE. 

A complaint, in an action on a fire insurance policy which, in addition to 
the loss, seeks to recover the penalty imposed by Code 1907, § 4594, 
as amended by Acts 1911, p. 316, on insurance companies belonging 


* Decision rendered, June 30, 1915. Rehearing denied, Nov. 18, 1915. 
69 South. Rep. 956. 
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to tariff associations, was not bad for failure to allege that suit was 
filed after the expiration of fifteen days from the filing of proofs of 
loss, since the effect of the amendment was not to require the plain- 
tiff to allege a literal compliance with every requirement of the act. 


(For other cases, see Insurance, Cent. Dig. §§ 1575-1580, 1584-1586, 1592, 
1598; Dec. Dig. § 629.) 


2. INSURANCE—ACTIONS—PLEA — POLICY PROVISIONS — IN- 
CUMBERED PERSONALTY. 

In an action to recover for loss under a fire insurance policy a plea, set- 
ting up the provision of the policy of nonliability for mortgaged per- 
sonal property, was bad for failure to show what part of the property 
destroyed was real and what personal. 

(For other cases, see. Insurance, Cent. Dig. §§ 1554, 1609-1612, 1614-1624; 
Dec. Dig. § 640.) 


6. INSURANCE—POLICY—PLEADING—VARIANCE. 

In an action for loss under a fire policy, proof of a policy bearing some 
additions to the corporate name, not appearing in the policy as de- 
clared upon, was not a material variance, the defendant having ad- 
mitted in answer to interrogatories that it had executed the policy 
sued upon. 

(For other cases, see Insurance, Cent. Dig. §§ 1554, 1632-1644; Dec. Dig. 
§ 645.) 


8. INSURANCE—ACTION—ISSUES—EXECUTION OF POLICY. 

In an action on a fire policy, in the absence of a plea of non est factum, 
the trial court properly refused to allow defendant to dispute the exe- 
cution of the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 1554, 1609-1612, 1614-1624; 
Dec. Dig. § 640.) 


10. INSURANCE—FIRE POLICY—“UNCONDITIONAL AND SOLE 
OWNERSHIP”—REQUISITE TITLE. 

In order to be the “unconditional and sole owners” within the meaning of 
the policy, plaintiffs need not be vested with legal title; it being 
enough that they were equitably entitled to immediate and absolute 
legal ownership. 

(For other cases, see Insurance, Cent. Dig. §§ 601-635; Dec. Dig. § 282.) 


(For other definitions, see Words and Phrases, First and Second toe 
Unconditional and Sole Ownership.) 


11. INSURANCE—CONSTRUCTION OF. POLICY—L OCATION OF 
PROPERTY. 

In referring to the location of the property insured, the phrases in the 
policy “in a ginhouse” and “in additions attached thereto” will be con- 
strued against the writer of the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 339-346; Dec. Dig. § 163.) 


Appeal from Law and Equity Court, Morgan County; Thomas W. 
Wert, Judge. 

Action by J. A. Bates and W. B Bates against the Exchange Under- 
writers’ Agency of the Royal Exchange Assurance of London, England. 
Judgment for plaintiffs, and defendant appeals. Affirmed. 


John T. Glover, of Birmingham, for Appellant. 
F. E. St. John, of Cullman, and Callahan & Harris, of Decatur, for 
Appellees. 
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MILWAUKEE MECHANICS’ INS. CO. vs. FUQUAY— 
SOUTHERN STATES FIRE INS. CO. vs. SAME. 


(No. 171.)* 
(Supreme Court of Arkansas.) 


1. INSURANCE—POLICY—VALIDITY—PRINCIPAL AND AGENT. 

Absent a showing of fraud, a fire policy, by clause thereof, made payable 
to the mortgagee as its interest might appear, is not void because the 
insurance company’s agent, unknown to it, was also president of the 
bank holding the mortgage, small compared with the value of the 
property. 


(For other cases, see Insurance, Cent. Dig. §§ 246-249; Dec. Dig. § 138.) 


2. INSURANCE—PROOF OF LOSS—WAIVER—POWER OF AD- 
JUSTER. 

An insurance company’s adjuster, having authority to ascertain the nature, 
extent, and cause of the loss, and to agree with insured as to the 
amount that should be paid as indemnity, can waive the proof of loss. 

(For other cases, see Insurance, Cent. Dig. §§ 1374-1377; Dec. Dig. § 556.) 


3. INSURANCE—PROOF OF LOSS—WAIVER. 


Filing’ of proof of loss as provided by the policy is waived where insured, 
pursuant to direction of the adjuster, has estimates of the cost of 
rebuilding prepared at his own expense, and sends them, with his 
own affidavit as to cost of the house and the date of the fire, to the 
adjuster. 


(For other cases, see Insurance, Cent. Dig. §§ 1382-1390, 1405; Dec. Dig. 


§ 558.) 


4. INSURANCE—MAILING AND RECEIPT OF LETTERS—QUES- 
TION FOR JURY. 

In view of the presumption that a letter properly mailed was duly re- 
ceived, the question whether an insurance adjuster received estimates 
of the cost of rebuilding, which“insured testifies he mailed to the 
adjuster at his proper address before expiration of time for filing 
proofs of loss, is for the jury. 

(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. Dig. 

~ § 668.) 


5. INSURANCE—POLICY—FORFEITURE — DWELLING HOUSE— 
PRIVATE BOARDERS. 

A policy on a house insured as a dwelling house, and in fact insured’s 
dwelling, is not voided because he sometimes kept private boarders 
there, the keeping of a boarding house not being expressly prohibited, 
and there being no reference to a boarding house in the trades or 
businesses denominated hazardous or extrahazardous. 

(For other cases, see Insurance, Cent. Dig. § 593; Dec. Dig. § 278.) ¢ 


6. INSURANCE — POLICY — FORFEITURE — WAIVER — OIL ON 
PREMISES. 


The adjuster having, when he, after the fire, as testified by insured, 
directed insured to send estimates of cost of rebuilding, a list of the 
articles kept in the house, the question of waiver of forfeiture, because 


* Decision rendered, Oct. 18, 1915. 179 S. W. Rep. 497, 
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of insured keeping oil in greater quantities than permitted, is for the 
jury. , 

(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. Dig. 
§ 668.) 


Appeal from Circuit Court, Jefferson County; Antonio B. Grace, 
Judge. 

Two actions, both by J. W. Fuquay, one against the Milwaukee Me- 
chanics’ Insurance Company, the other against the Southern States Fire 
Insurance Company. Judgment for plaintiff, and defendants appeal. Af- 
firmed. 


W. L. & D. D. Terry and Mehaffy, Reid & Mehaffy, all of Little 
Rock, for Appellants. * 

E. E. Hopson, of Arkansas City, and J. W. House, Jr., of Little Rock, 
for Appellee. 


KENNEDY vs. MENNONITE MUT. FIRE INS. CO. or 
Kansas. (No. 19702.)* 


(Supreme Court of Kansas.) 


PRINCIPAL AND AGENT—RATIFICATION—INSURANCE—PRO- 
VISION CONCERNING CONCURRENT INSURANCE. 

Assuming that circumstances existed making a provision of a fire insur- 
ance policy concerning concurrent insurance ineffective unless the 
application was signed by the insured, and that the policy was issued 
without his knowledge, upon an application to which his name was 
affixed without authority, after a loss had occurred, he could not 
enforce the contract of insurance without at the same time adopting 
the signature made in his behalf, and thereby giving effect to the 
provision referred to. 

(For other cases, see Principal and Agent, Cent. Dig. §§ 656-658; Dec. 
Dig. 172.) 


Appeal from District Court, Coffee County. 

Action by David Kennedy against the Mennonite Mutual Fire In- 
surance Company of Kansas. From judgment for defendant, plaintiff 
appeals. Affirmed. 


Connal & Pleasant, of Burlington, for Appellant. 
Joe Rolston, of Burlington, for Appellee. 


* Decision rendered, Nov. 6, 1915. 152 Pac. Rep. 639. Syllabus by the 
Court. 





Insurance Law Journal, Vol. 47. [Jan., 1916. 


BRACKEN COUNTY INS. CO. vs. MURRAY.* 
(Court of Appeals of Kentucky.) 


1. INSURANCE—MUTUAL COMPANIES—INSURING NONMEM- 
BERS. 


There could be no valid contract of insurance between a co-operative or 
assessment insurance company and a person not a member of the 
company, as such companies are organized for the purpose of insur- 
ing only the property of their members, especially where this purpose 
was emphasized and clearly expressed in the by-laws of a company. 


(For other cases, see Insurance, Cent. Dig. §§ 71-75; Dec. Dig. § 57.) 


2. INSURANCE—MUTUAL COMPANIES—INSURING NONMEM- 
BERS. 


Where the by-laws of an assessment or co-operative fire insurance com- 
pany provided that any person living in B. County and owning 
property therein, who should sign an application and be granted a 
policy in the company, should become a member thereof, a person did 
not become a member by signing an application for insurance with- 
out any action on the part of the insurance company, and there could 
be no valid agreement between him and the company’s agent that the 
insurance should be in force from the date of the application, as Ky. 
St. § 702, providing that every person insured in such a corporation 
who shall sign an application for insurance, as required by the cer- 
tificate of incorporation or the by-laws, shall thereby become a mem- 
ber, does not make a person a member upon the mere signing of an 
application, but means that either the articles of incorporation or the 
by-laws shall prescribe how the applicant for insurance may become 
a member. 


(For other cases, see Insurance, Cent. Dig. §§ 67-69; Dec. Dig. § 55.) 


3. INSURANCE—VALIDITY OF ORAL CONTRACTS OF INSUR- 
ANCE. 3 

A valid and enforceable oral contract of insurance may be made between 
insured and the company, or between him and its authorized agent. 

(For other cases, see Insurance, Cent. Dig. §§ 203-209; Dec. Dig. § 131.) 


Appeal from Circuit Court, Bracken County. 

Action by A. L. Murray against the Bracken County Insurance Com- 
pany. From a judgment for plaintiff, defendant appeals. Reversed, with 
directions. 


Allan D. Cole, of Maysville and W. A. Byron, of Brooksville, for 
Appellant. 

M. Hargett, of Augusta, and G. F. Boughner, of Covington, for Ap- 
pellee. 


* Decision rendered, Nov. 19, 1915. 179 S. W. Rep. 842. 
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LARSON et aL. vs. CENTRAL NAT. FIRE INS. CO. or | 
Inninois. (No. 18352.)* 


(Supreme Court of Nebraska.) 


2. INSURANCE—ACTION ON FIRE POLICY—VALUE OF PROP- 
ERTY—SUFFICIENCY OF EVIDENCE. 

The evidence examined and set out in the opinion held sufficient to sus- 
tain the verdict. 

(For other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. Dig. 
§ 665.) 

3. INSURANCE—ACTION ON FIRE POLICY—PROOF OF LOSS— 
SUFFICIENCY OF EVIDENCE. 

The evidence as to the furnishing of proofs of loss, set out in the opinion, 


examined, and held sufficient to show that such proofs of loss were 
furnished. 


(For other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. Dig. 
§ 665.) 


Appeal from District Court, Otoe County; Travis, Judge. 

Action by Edythe Larson and another, doing business as Larson 
Sisters, against the Central National Fire Insurance Company of Illinois. 
From judgment for plaintiffs, defendant appeals. Affirmed. 


John C. Watson and Max M. Cohn, both of Nebraska City, for Ap- 
pellant. 

Livingston & Heinke, of Nebraska City, and F. P. Marconnit, of 
Omaha, for Appellees. 


* Decision rendered, Oct. 30, 1915. 154 N. W. Rep. 721. Syllabus by 
the Court. 


HOLLY vs. LONDON ASSUR. CORPORATION. 
(No. 283.) * 


(Supreme Court of North Carolina.) 


1. INSURANCE—FIRE INSURANCE—TIME TO SUE. 


The provision of a fire policy, sanctioned by Revisal 1905, § 4809, requir- 
ing action within twelve months after the fire, is reasonable and valid. 


(For other cases, see Insurance, Cent. Dig. §§ 1540, 1544-1550; Dec. Dig. 
§ 622.) 

2. INSURANCE—FIRE INSURANCE—TIME TO SUE—DISABILI- 
TIES. 

The provision of a fire policy, requiring action within twelve months 
after a fire, not being a statute of limitations, but a contractual limi- 


* Decision rendered, Nov. 3, 1915. 86 S. E. Rep. 694. 
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tation, is unaffected by Revisal 1905, § 362, subd. 3, providing that, if 
a person entitled to commence an action be at the time the cause 
accrues imprisoned, he may bring his action within the times herein 
limited after disability is removed. 

(For other cases, see Insurance, Cent. Dig. §§ 1540, 1544-1550; Dec, Dig. 
§ 622.) 


Appeal from Superior Court, New Hanover County;. Rountree, Judge. 

Action by John C. Holly against the London Assurance Corporation 
to recover the amount of loss claimed to have been sustained on account 
of damage by fire to the property insured on a contract of insurance. 
The case was heard on complaint and demurrer. From the judgment 
overruling the demurrer, defendant appeals. Reversed. 


E. K. Bryan, of Wilmington, for Appellant. 
C. D. Weeks and W. J. Bellamy, both of Wilmington, for Appellee. 


INSURANCE CO. OF THE STATE OF PENNSYLVANIA 
vs. HARRIS ev a. (No. 6749.)* 


(Supreme Court of Oklahoma.) 


2. INSURANCE—ACTION ON POLICY—PLEADING—WAIVER OF 
FORFEITURE. 

Pleadings examined, and held to sufficiently plead facts constituting waiver 
on the part of defendant. 

(For other cases, see Insurance, Cent, Dig. §§ 1593, 1596, 1598, 1603-1606, 
1608; Dec. Dig. § 634.) 


Error from District Court, Washita County; James R. Tolbert, 
Judge. 

Action by John D. Harris and another against the Insurance Com- 
pany of the State of Pennsylvania, a corporation. Judgment for plain- 
tiffs, and defendant brings error. Affirmed. 


Scothorn, Caldwell & McRill, of Oklahoma City, for Plaintiff in 
Error. 

A. M. Beets and T. A. Edwards, both of Cordell, for Defendant in 
Error Harris. 

J. Q. A. Harrod, of Oklahoma City, for Defendant in Error Keil. 


* Decision rendered, Oct. 12, 1915. 152 Pac. Rep. 359. Syllabus by the 
Court. 
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WILLIS er at. vs. HORTICULTURAL FIRE RELIEF or 
OREGON.* 


(Supreme Court of Oregon.) 


5. INSURANCE—FIRE POLICIES—ACTIONS—EVIDENCE. 

In an action on a fire policy, where it was contended that false statements 
in the proofs of loss avoided the policy and precluded recovery, the 
question whether the statements were intentionally false so as to pre- 
vent recovery held, under the evidence, for the jury. 


(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec.’ Dig. 
§ 668.) 


6. INSURANCE—FIRE POLICIES—PROOFS OF LOSS. 

Where a fire policy provided that any false statements or false swearing 
by the insured relating to the insurance or subject-matter before or 
after loss should avoid the policy, unintentional false statements in 
the proofs of loss will not preclude recovery. 


(For other cases, see Insurance, Cent. Dig. §§ 1362-1366; Dec. Dig. § 553.) 


Department 1. Appeal from Circuit Court, Lake County; Henry L. 
Jenson, Judge. 

Action by Richard Willis and E. R. Willis, partners doing business as 
the Willis Furniture Company, against the Horticultural Fire Relief of 
Oregon, a corporation. From a judgment for plaintiffs, defendant ap- 
peals. Affirmed. 


John Bayne, of Salem (L. F. Conn, of Lakeview, on the brief), for 
Appellant. 


W. Lair Thompson, of Lakeview, and J. C. Rutenic, of Klamath Falls 
(J. S. Kent, of Klamath Falls, on the brief), for Respondents. 


* Decision rendered, Oct. 1, 1915. 152 Pac. Rep. 259, 


MESSLER vs. WILLIAMSBURG CITY FIRE INS. CO. or 
BrooKiyn, N. Y. (No. 4838.)* 


(Supreme Court of Rhode Island.) 

INSURANCE—CONDITION TO ACTION—APPRAISEMENT—DIS- 
INTERESTED APPRAISERS. 

That the appraiser appointed by the insurer had previously frequently 
been selected as such by it and other insurers does not amount to 
bad faith or misconduct by it, or justify a finding that he was not a 
disinterested appraiser, as regards right of insured to sue without 
an award by appraisers, by the policy made a condition to action. 

(For other cases, see Insurance, Cent. Dig. §§ 1520-1528; Dec. Dig. § 612.) 


* Decision rendered, Nov. 10, 1915. 95 Atl. Rep. 601. 
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On rehearing. Denied. 
For former opinion, see 94 Atl. 875. 


Waterman & Greenlaw, of Providence (Charles E. Tilley, of Provi- 
dence, of counsel), for Plaintiff. 

Mumford, Huddy & Emerson, of Providence (Charles C. Mumford 
and E. Butler Moulton, both of Providence, of counsel), for Defendant. 


ROACH vs. FARMERS’ MUT. INS. ASS’N oF Oconer 
County. (No. 9235.)* 


(Supreme Court of South Carolina.) 


2. INSURANCE—CONTRACTS—STIPULATIONS. 


An insured, in a fire policy stipulating that he and insurer shall be gov- 
erned by the by-laws of insurer, cannot question the power of insurer 
to make by-laws. 


(For other cases, see Insurance, Cent. Dig. § 312; Dec. Dig. § 152.) 


4. INSURANCE—FIRE INSURANCE—CONTRACTS—STATUTORY 
PROVISIONS. 

Under Civ. Code 1912, § 2777, providing that only such portions of the 
constitution and by-laws of mutual insurance associations shall be a 
part of the policy as shall be printed in the policy or mailed to 
insured, a by-law not printed in the policy nor mailed to insured is 
not binding on him. 

(For other cases, see Insurance, Cent. Dig. § 66; Dec. Dig. § 54.) 


5. INSURANCE—FIRE INSURANCE—MUTUAL INSURANCE 
ASSOCIATIONS—BY-LAWS. 

The by-laws of a mutual insurance association forming a part of the con- 
tract between it and insured may not be so amended without the 
consent of insured as to affect the validity or terms of the contract 
previously made, and a by-law presumptively applies only to policies 
to be subsequently issued, in the absence of anything to indicate that 
the by-law was made applicable to existing policies and was agreed 

' to by all policyholders. 


(For other cases, see Insurance, Cent. Dig. § 312; Dec. Dig. § 152.) 


6. INSURANCE—MUTUAL INSURANCE ASSOCIATIONS — BY- 
LAWS—ASSENT OF POLICYHOLDERS. 

That a policyholder of a mutual insurance association was represented 
by proxy at a meeting at which a by-law was passed did not alone 
show that he assented to the by-law, and his policy was not changed 
thereby. 

(For other cases, see Insurance, Cent. Dig. § 312; Dec. Dig. § 152.) 


* Decision rendered, Nov. 16, 1915. 86 S. E. Rep. 950. 
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Appeal from Common Pleas Circuit Court of Oconee County; John 
S. Wilson, Judge. 

Action by Baxter Roach against the Farmers’ Mutual Insurance 
Association of Oconee County, S. C. From a judgment for plaintiff, 
defendant appeals. Affirmed. 


M. C. Long, of Walhalla, for Appellant. 
M. R. McDonald, of Walhalla, for Respondent. 


FARMERS’ MERCANTILE CO. ev at. vs. SEABOARD AIR 
LINE RY. (No. 9219.)* 


(Supreme Court of South Carolina.) 


2. INSURANCE—ACTIONS FOR SUBROGATION—EVIDENCE. 


As the action was primarily by the owner of the property, and it made 
no difference to the railroad company whether it had insurance or 
not, this not decreasing or affecting its liability, and its obligation 
being primary, while that of the insurance companies was secondary, 
it was not necessary to prove the policies, but, when offered in evi- 
dence in reply on defendant’s demand, they ought to have been 
allowed, as no undue advantage could thereby be taken of the rail- 
road company which came into court to. meet that case and demanded 
proof of the policies because their execution had been alleged. 

. (For other cases, see Insurance, Cent. Dig. §§ 1504-1511, 1514-1516; Dec. 

Dig. § 606.) 


3. INSURANCE—SUBROGATION AGAINST WRONGDOER— 
RIGHT TO RECOVER. 

One of such insurance companies which did prove its policy was en- 
titled to a verdict in its favor; the testimony confessedly establish- 
ing that the property destroyed exceeded the sum found by the jury, 
and was sufficient to compensate such insurance company for the 
amount it had paid out. 

(For other cases, see Insurance, Cent. Dig. §§ 1504-1511, 1514-1516; Dec. 


Dig. § 606.) 


Appeal from Common Pleas Circuit Court of Bamberg County; T. 
J. Mauldin, Judge. 

Action by the Farmers’ Mercantile Company and others against the 
Seaboard Air Line Railway. From an order of nonsuit, the plaintiffs the 
Continental Insurance Company and another appeal, and from a judg- 
ment in favor of defendant, the plaintiff the Girard Fire & Marine In- 
surance Company appeals. Reversed and remanded. 


W. Anderson Clarkson and James H. Fowles, both of Columbia, for 
Appellants. 

Lyles & Lyles, of Columbia, and Harley & Best, of Barnwell, for 
Respondent. 


* Decision rendered, Oct. 21, 1915. 86S. E. Rep. 67% 
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MOULTON et au. vs. GLOBE MUT. INS. CO. (No. 3685.)* 
(Supreme Court of South Dakota.) 


1. INSURANCE—SUBROGATION—RIGHTS OF MORTGAGEE. 


Where premises insured against damage by wind were mortgaged, and, 
after destruction of a barn, in the owner’s action against the insur- 
ance company, the mortgagee in open court admitted payment of the 
mortgage and consented that any verdict or judgment might be for 
the owner alone, expressly waiving any rights under the mortgage 
clause attached to the policy, or rights acquired by virtue of the suit, 
being in legal effect a dismissal on the merits of the mortgagee’s 
action, the action of the court in instructing that any verdict returned 
for plaintiff must be for the owner alone was not erroneous, as con- 
tended by defendant, on the ground that the mortgagee’s dismissal of 
the action deprived it, the insurer, of its right under the policy to be 
subrogated to the mortgagee’s rights, since the clause of the policy, 
providing that where the owner should have done any act avoiding 
the policy, or it should have been canceled, so that the insurer was not 
liable to him in any event, the mortgagee, upon payment to him of the 
full amount secured by the mortgage, should assign to the insurer, 
making such payment, the mortgage, together with the note or debt 
secured, was to be construed in connection with another provision of 
the policy that no act or default of any person other than such mort- 
gagee or his agents or those claiming under him, should affect such 
mortgagee’s right to recover in case of loss, the plain meaning of 
the provisions being that when a mortgagee is permitted to recover 
upon a void policy, the insurer, upon payment of the full amount 
secured by the mortgage, shall be entitled to an assignment thereof, 
while none of such conditions existed in the instant case. 

(For other cases, see Insurance, Cent. Dig. §§ 1504-1511, 1514-1516; Dec. 
Dig. § 606.) 


5. INSURANCE—ACTION—MEASURE OF DAMAGES. 

In an action on a policy of wind insurance for destruction of a building, 
there are two methods of estimating damages: First, by estimating 
the cost of replacing the building, less depreciation from use or age; 
second, by estimating the value of the building at the time of its 
destruction, less the value of the ruins. 


(For other cases, see Insurance, Cent. Dig. § 1274; Dec. Dig. § 499.) 


7. INSURANCE—INSURABLE INTEREST—VENDOR’S INTER- 
EST—STATUTE. 

Under Civ. Code, § 1802, providing that every interest in property or in 
relation thereto, or liability in respect thereof, of such a nature that 
a contemplated peril must directly damnify the insured, is an insur- 
able interest, and section 1809, providing that a change of interest in 
any part of the thing insured, unaccompanied by a corresponding 
change of interest in the insurance, suspends the insurance to an 
equivalent extent until the interest in the thing and the interest in 
the insurance are vested in the same person, where the owner of a 
barn covered by a policy of wind insurance contracted to sell, he did 
not thereby destroy his insurable interest, and if thereafter, before de- 
struction of the property by wind, the contract of sale was canceled, 
and the original returned to the owner, such contract of sale, if 


* Decision rendered, Nov. 19, 1915. 154 N. W. Rep. 830. 
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effective to extinguish the owner’s insurable interest, merely sus- 
pended the insurance until the owner became reinvested with the 
entire estate. 

(For other cases, see Insurance, Cent. Dig. §§ 139-157, 177; Dec. Dig. 
§ 115.) 


Appeal from Circuit Court, Faulk County; Joseph H. Bottum, Judge. 

Action by William L. Moulton and J. D. Newcomer Company 
against the Globe Mutual Insurance Company. Judgment for plaintiffs, 
and defendant appeals from it and an order denying its motion for new 
trial. Judgment and order affirmed. 


Null & Royhl, of Huron, for Appellant. 
Corrigan & Jackson, of Aberdeen, for Respondents. 


OCCIDENT FIRE INS. CO. vs. LINN. (No. 7406,)* 
(Court of Civil Appeals of Texas. Dallas.) 


2. INSURANCE—FIRE INSURANCE—ACTIONS—EVIDENCE. 


Where there was testimony by a secondhand piano dealer that he had 
examined the instrument insured for $400, and considered its market 
value in the neighborhood from $150 to $200, and it did not appear 
whether the time referred to was before or after the fire, a requested 
charge that, the market value of the instrument not having been 
shown, plaintiff could not recover, was properly denied; it being as 
fair to assume that the testimony referred to the condition of the 
instrument after the fire as before. 


(For other cases, see Insurance, Cent. Dig. §§ 1556, 1771-1784; Dec. Dig. 
§ 669.) 


3. INSURANCE—FIRE INSURANCE—ACTIONS—EVIDENCE. 

Testimony as to the condition of the insured property more than eight 
and a half months after the fire is inadmissible in an action on a fire 
policy, without a showing that the condition was the same then as 
immediately after the fire. 

(For other cases, see Insurance, Cent. Dig. §§ 1689, 1690, 1694; Dec. Dig. 
§ 658.) 


5. INSURANCE—FIRE POLICIES—ACTIONS—EVIDENCE. 

Where a piano was insured against fire, evidence in an action on the 
policy as to the cost of repairing its internal mechanism was im- 
properly received, where there was no showing of that sort of 
damage. 

(For ot cases, see Insurance, Cent. Dig. §§ 1689, 1690, 1694; Dec. Dig. 
§ 658. 


* Sbiow rendered, Oct. 6, 1915. 179 S. W. Rep. 523. 
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Appeal from Grayson County Court; J. Q. Adamson, Judge. 

Action by W. C. Linn against the Occident Fire Insurance Company, 
begun in justice court, and appealed by defendant to county court. 
From a judgment there for plaintiff, defendant appeals. Reversed and 
remanded. 


Crane & Crane, of Dallas, for Appellant. 


INTERNATIONAL FIRE INSURANCE CO. vs. BLACK) 
(No. 1492.) * 


(Court of Civil Appeals of Texas. Texarkana.) 


1. INSURANCE—ACTIONS ON POLICIES—SUFFICIENCY OF 
EVIDENCE. 

Though in an action on an insurance policy the circumstantial evidence 
strongly tended to show that the agency of the person issuing the 
policy had terminated before its issuance, where he testified that his 
agency had not then terminated his testimony supported the trial 
court’s finding in favor of plaintiff. 


(For other cases, see Insurance, Cent. Dig. § 101; Dec. Dig. § 76.) 


3. INSURANCE—A UTHORITY OF AGENT—ESTOPPEL TO 
DENY. 

Where a party dealing with an insurance agent authorized to issue policies 
and having policies in his possession did not-know of any restriction 
on his authority with respect to the territory in which he might 
write insurance or the classes ofeproperty which he might insure, he 
had a right to assume that the agent was authorized to issue the 
policy actually issued, and the insurance company was estopped from 
asserting the contrary. 

(For other cases, see Insurance, Cent. Dig. § 103; Dec. Dig. § 78.) 


5. INSURANCE—AUTHORITY OF AGENT—EXTENT OF AU- 
THORITY. 

An insurance company’s agent at M. in H. County, in applying for appoint- 
ment, stated that the class of risks he would write would be among 
the best planters in H. County. The company replied that if he would 
take the agency they would endeavor to care for his country business 
if he would also give them some good city business. In an action on 
a policy issued by him covering farm property in another county 
about eighteen miles from M., the company’s secretary testified that 
the authority of agents was’ limited to their town and its suburbs, 
that if the authority was greater than this special permission would 
have to be given, and that no authority was extended in any case to 
an agent to operate outside of his county. Held, that the court was 
not bound to find that this custom was observed when such agent was 
appointed, but had a right to determine the question from the corre- 


* Decision rendered, July 1, 1915. Rehearing denied, Oct. 7, 1915. 179 
S. W. Rep. 534. 
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spondence, which correspondence did not limit his authority to H. 
County. 


(For other cases, see Insurance, Cent. Dig. § 103; Dec. Dig § 78.) 


Error from District Court, Panola County; W. C. Buford, Judge. 
Action by S. C. Black against the International Fire Insurance Com- 


pany. Judgment for plaintiff, and defendant brings error. Affirmed.. 


Locke & Locke, of Dallas, and Brooke & Woolworth, of Carthage, 
for Plaintiff in Error. 

Jno. W. Scott, of Marshall, and Frank Lawson, of Carthage, for De- 
fendant in Error. 


FIRE ASS’N OF PHILADELPHIA vs. RICHARDS er at. 
(No. 8224.)* 


(Court of Civil Appeals of Texas. Fort Worth.) 


1. INSURANCE—FIRE INSURANCE—ACCRUAL OF LIABILITY. 
Under Vernon’s Sayles’s Ann. Civ. St. 1914, art. 4874, providing that a 


fire insurance policy, in case of a total loss of the property insured, 
shall be considered a liquidated demand against the company for the 
full amount thereof, such a liability accrues immediately after the 
occurrence of the fire, regardless of stipulations in the policy for 
notice and proof of loss. 


(For other cases, see Insurance, Cent. Dig. §§ 1320; Dec. Dig. § 533.) 


2. INSURANCE—FIRE INSURANCE—LIMITATIONS AS TO NO- 
TICE OF LOSS. 

Stipulations in a fire insurance policy that proof of loss must be furnished 
to the company within ninety days after the fire were void under 
Vernon’s Sayles’s Ann. Civ. St. 1914, art. 5714, providing that no 
stipulation in any contract requiring notice to be given for any claim 
for damages shall be valid unless reasonable, and any such stipulation 
fixing the time within which such notice shall be given at a less 
period than ninety days shall be void. 


(For other cases, see Insurance, Cent. Dig. §§ 1328-1336; Dec. Dig. § 539.) 


3. INSURANCE—ACTION ON POLICY—LIMITATIONS. 

A provision in a fire insurance policy that suit thereon should not be 
sustained unless commenced before the expiration of two years from 
the accrual of the cause of action was void under Vernon’s Sayles’s 
Ann. Civ. St. 1914, § 5713, providing that no agreement limiting the 
time to sue to a shorter period than two years shall be valid. 

(For other cases, see Insurance, Cent. Dig. §§ 1540, 1544-1550; Dec. Dig. 
§ 622.) 


* Decision rendered, June 26, 1915. 179 Ss. W. Rep. 926. 
Vol. XLVII—7. 
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4. INSURANCE—ACTION ON POLICY—SETTLEMENT. 


In an action on a fire policy, wherein it was contended that a settlement 
was obtained by duress, evidence held sufficient to sustain the plea 
thereof. 


(For other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. Dig. 
§ 665.) 


Appeal from Stonewall County Court; R. S. Tillotson, Judge. 


Action by L. F. Richards and others against the Fire Association of 


Philadelphia. Judgment for plaintiffs, and defendant appeals. Reversed 
and remanded. 


Crane & Crane, of Dallas, for Appellant. 
Ernest Herring and J. M. Carter, both of Aspermont, for Appellees. 
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MARINE. 


PLUMMER vs. INSURANCE CO. OF NORTH AMERICA.* 


(Supreme Judicial Court of Maine.) 


1. INSURANCE—CONSTRUCTION OF CONTRACT—RIDER. 

Where a rider attached to a policy of marine insurance provided that the 
terms and conditions of that form were to be substituted for those 
of the policy, and that the latter were thereby waived, the terms and 
conditions of the contract must be drawn from the rider. 


(For other cases, see Insurance, Cent. Dig. §§ 305-307; Dec. Dig. § 150.) 


2. INSURANCE—M ARINE INSURANCE — SEAWORTHINESS— 
PRESUMPTION AND BURDEN OF PROOF. 

Ordinarily seaworthiness at the inception of a risk is presumed, but 
where a vessel founders without any stress of weather or unusual 
buffeting or other extraordinary peril, the burden of showing seawor- 
thiness is cast upon the assured. 


(For other cases, see Insurance, Cent. Dig. §§ 1555, 1645-1668; Dec. Dig. 
§ 646.) 


3. INSURANCE—IMPLIED WARRANTY—SEAWORTHINESS. 


Except where the vessel is at sea at the inception of the risk, there is an 
implied warranty of seaworthiness in time policies, but the technical 
warranty of seaworthiness is satisfied as a condition precedent if at 
the inception of the risk the vessel be staunch, tight, and properly 
provided to meet the ordinary perils of a voyage. 


(For other cases, see Insurance, Cent. Dig. §§ 583-588; Dec. Dig. § 273.) 


4. INSURANCE—MARINE INSURANCE—IMPLIED WARRANTY 
OF SEAWORTHINESS—EVIDENCE—BREACH. 

In assumpsit upon a policy, insuring plaintiff's steam yacht for one year, 
to recover loss or damage from her filling while moored, evidence 
held to show plaintiff’s negligence in not examining her appliances 
either before or after launching, and in not having an anchor watch, 
or caretaker, on board until it was found that she was seaworthy. 


(For other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. Dig. 
§ 665.) 


5. INSURANCE—RISK—RECOVERY OF PREMIUM. 


Where a policy of marine insurance has once attached and the risk is 
entire, and the insurer is not liable by reason of the insured’s breach 
of a warranty, there can be no recovery of the premium. 


(For other cases, see Insurance, Cent. Dig. §§ 457-467; Dec. Dig. § 198.) 


Report from Supreme Judicial Court, Cumberland County, at Law. 
Assumpsit by Charles A. Plummer against the Insurance Company of 
North America. Heard on report. Judgment for defendant. 


Argued before Savage, C. J., and Spear, Cornish, King, Bird, and 
Philbrook, JJ. 


* Decision rendered, Nov. 8, 1915. 95 Atl. Rep. 605. 
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Guy H. Sturgis, Gurney, Sturgis & Chaplin, and Connellan & Con- 
nellan, all of Portland, for Plaintiff. 

Blodgett, Jones, Burnham & Bingham, of Boston, Mass., and Benja- 
min Thompson, of Portland, for Defendant. 





A.& H.] Berry vs. United Com’! Travelers of America. 


ACCIDENT AND HEALTH. 


SUPREME COURT OF IOWA. 


BERRY 
US. 


UNITED COMMERCIAL TRAVELERS OF AMERICA. (No. 30261.)* 


1. INSURANCE— ACCIDENT INSURANCE—INJURIES IN- 
CLUDED. 

Where an accident policy under the by-laws of the company insured 
against bodily injury through external, violent, and accidental means, 
which would prevent the insured from the prosecution of any busi- 
ness pertaining to his occupation, but excepted damage resulting from 
hernia and injuries not the proximate cause of the disability, the 
assignee of the insured was entitled to recover for loss of time 
resulting from a fall which produced hernia, whereby he was con- 
fined in the hospital and was rendered unable to perform his usual 
work; hernia being a consequence, and not the proximate cause, of 
the injury. 

(For other cases, see Insurance, Cent. Dig. §§ 1177, 1178; Dec. Dig. § 454.) 


2. INSURANCE—POLICY—CONSTRUCTION. 


Where the language of an accident policy is ambiguous, it must be con- 
strued most favorably to the insured; the policy being drawn by de- 
fendant. 


sates m0), cases, see Insurance, Cent. Dig. §§ 292, 294-298; Dec. Dig. 
146. 


Appeal from District Court, Woodbury County; George Jepson, 
Judge. 

A demurrer to plaintiff’s petition was sustained, and, plaintiff having 
elected to stand on the ruling, the petition was dismissed. Plaintiff 
appeals. 


Sears & Snyder and J. A. Berry, all of Sioux City, for Appellant. 
Sargent, Strong & Strubble, of Sioux City, for Appellee. 


Lapp, J. - 

[1] The error complained of is that of sustaining a demurrer 
to the petition. The latter alleged that plaintiff’s assignor, one 
W. L. Hopkins, a traveling salesman, being a member of the 
defendant association, in good standing with all dues and assess- 
ments paid, on May 1, 1911, while walking along a street of 
Sioux City, “stepped on a piece of ice covered with snow, and, 
as a result thereof, slipped and fell heavily to the pavement, 
striking with full force on his back and hips, and as a result of 
said fall, the said W. L.. Hopkins suffered a severe injury to the 


* Decision rendered, Nov. 1, 1915. 154 N. W. Rep. 598. 
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upper and front walls of his abdominal cavity. * * * Asa 
result of said hernia caused by the fall aforesaid, and to obtain 
relief therefrom, the said W. L. Hopkins was compelled to 
undergo and have performed upon him a surgical operation to 
remedy and bring about a cure of his saidinjury. * * * Was 
confined to the hospital for several weeks immediately and con- 
tinuously after the fall and injury, and after leaving the hospital 
was confined continuously at his home for several weeks, and 
was immediately, wholly, and continuously disabled and prevented 
from the prosecution of any and every kind of business pertaining 
to his occupation for a period of twelve weeks from and after 
the time of said injury, and during said time he was unable to 
follow his usual vocation as a traveling salesman or to perform 
any work or labor.” It was also made to appear that defendant 
is a fraternal insurance association organized under the laws of 
Ohio, not for profit, but for social and other purposes, including 
the establishment of a fund out of which to indemnify its mem- 
bers for loss of time on account of bodily injury affected through 
external, violent, and accidental means, which alone and in- 
dependent of all other causes shall wholly and continuously dis- 
able and prevent members in good standing, who have kept paid 
all fees and dues and assessments levied against them, “from the 
prosecution of any and every kind of business pertaining to his 
occupation.” 

The by-laws and constitution stipulated :— 

“That payments authorized under the provisions of this sec- 
tion shall not cover or extend to, any total disability or loss 
resulting from, or in consequence of fighting, duelling, riding, or 
driving races * * * appendititis, bodily infirmity or de- 
formity, mental infirmity * * * nor any death, disability or 
loss resulting from or in consequence of ivy poisoning or by 
poisoning or exposure to any poisonous growth or substance, 
nor from the bite or sting of an insect, ptomaine poisoning, nor 
as the result of, or in consequence of hernia, nor to any total 
disability or loss of which there is no external or visible mark 
of the accident on the body; nor to any death, disability or loss 
which results from, or in consequence of any disease; nor to 
any death, disability or loss caused wholly or in part by bodily 
infirmity or disease; nor to any death, disability or loss unless 
caused by bodily injury which is external and accidental; and is 
the proximate, sole and only cause of death, disability or loss; 
nor as a result of or in consequence of medicinal treatment, 
mechanical treatment, surgical treatment, except operation made 
necessary by the particular injury, for which the claim is made, 
and the operation occurring within ninety days from the time of 
the accident.” 


Due notice was given and proof of loss furnished, but payment . 
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refused. The assignment to the plaintiff was alleged, and he 
prayed for judgment in the sum of $300. 

The demurrer sustained contained two grounds: (1) For that 
plaintiff was seeking to recover for a loss which was the result of 
and in consequence of hernia, though the defendant was ex- 
empted, by the conditions of the section quoted, from the payment 
thereof; and (2) that the accident was not the sole cause of the 
loss of time independent of all others. The ruling on the demurrer 
was on the theory that though the injury was accidental, and 
cause of the hernia, no recovery could be had for that the loss of 
time was due to an operation rendered necessary in consequence of 
the hernia. In so ruling, the court admittedly was influenced 
against its own inclination by the opinion in Kelsey vs. Continental 
Casualty Company, 131 Iowa 207, 108 N. W. 221, 7 L. R: A. 
(N. S.) 1109. The exemption from liability there considered 
was “from necessary exposure to danger or to obvious risk to in- 
jury from hernia, orchitis, fits, vertigo, somnambulism,” in which 
case but one-tenth of the indemnity should be paid, and the court 
said, apparently without attention being called to the authorities: 

“In our judgment this language is open to but one interpreta- 
tion, and that is that for loss of time, resulting wholly or in part 
from hernia accidentally produced, the amount which the com- 
pany undertakes to pay is but one-tenth of the indemnity or 
benefits which the insured would be entitled to receive for a like 
loss of time occasioned by injuries not enumerated as being within 
the exceptions or restrictions contained in said sixth clause of the 
policy.” 

The opinion discloses that the main contention was with refer- 
ence to the admissibility of oral evidence tending to show a waiver 
of the printed conditions of the policy. At any rate, a re- 
examination of the question leaves no doubt but that the ruling 
is contrary to the accepted canons of construction which obtain 
in such cases as well as the great weight of authority and should 
be overruled. See cases collected in 8-L. R. A. (N.S.) 1013. 

The primary purpose of this association was to furnish in- 
demnity against the injury of its members for loss of time on 
account of bodily injury effected through external, violent, and 
accidental means, and it is not questioned but that the injury of 
the insured was of this character. The loss of time was the 
proximate consequence of the accidental injury of his person, and 
the hernia merely secondary. The conditions of the section de- 
fining the exemptions plainly indicate what was intended, for 
therein it is provided: First, that disability shall be one “caused 
by bodily injury which is external, violent, and accidental” ; 
second, that the accident be the proximate, sole, and only cause 
of the disability ; and, third, it must not have been “in consequence 
of medical treatment,” except an operation made necessary by the 
particular injury. Such was the injury to Hopkins, and the 
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hernia a consequence thereof, and not a cause. A single cause 
may produce, and ordinarily does produce, more than one effect, 
and in this case it may well be said that the accident produced two 
effects, i. e., hernia and disability. It does not follow that there 
were two proximate causes, however. Ordinarily, the direct and 
proximate cause is that which sets in motion a train of events 
which bring about a result without the intervention of any force 
operating or working actively from a new and independent source. 
Thus, a negligent act causes a nervous shock, and from the shock 
a physical injury results, but the proximate cause of the injury 
is the negligent act. The exemption statute contemplates hernia 
as the accidental cause of the disability, for the association is 
relieved of compensating for loss of time only when the injury is 
the result of or in consequence of hernia. This, of course, refers 
to the proximate consequence or result of the moving, active 
cause. 

[2] The most that can be claimed is that the language of the 
exemption is ambiguous and susceptible of two constructions. 
Hernia may be caused by external violence, or it may arise from 
internal causes, and, if by the language it was intended only to 
exclude liability for death or disability caused directly or in- 
directly by hernia which might arise from internal causes, then 
the defense is liable. But if it was intended to exempt the asso- 
ciation from liability when the hernia was a consequence of ex- 
ternal cause due to accident such as described in the policy, then 
it is not liable. The language of the policy is susceptible to either 
construction, and if so, as defendant prepared the contract, that 
most favorable to the insured must be adopted. Moreover, it 
would seem, in view of the object of the association, more reason- 
able that its purpose was to obviate liability for loss of time due 
to hernia having no sort of connection with or dependence on 
external violence or accidental means, but being of itself the 
proximate cause, or one of the causes, of the disability. Thus 
the loss of time might be due to disability caused by an accident, 

lus hernia which in its origin had no relation to the accident, and 
if the loss resulted from both combined, then, under the conditions 
of the policy, there could be no recovery. But if the hernia is 
caused solely by the accident and merely one of the links in the 
chain of causation, as in this case, it and the consequences thereof 
are the very disabilities for which the contract furnishes in- 
demnity, and such is the voice of authority. See Miner vs. Trav- 
elers’ Insurance Co., 11 Ohio N. P. 103. 

In Travelers’ Insurance Co. vs. Murray, 16 Colo. 296, 26 Pac. 
774, 25 Am. St. Rep. 267, in speaking of a similar provision con- 
tained in the policy, the court said :— 

“The hernia must be regarded as the result of the accident that. 
caused the death; the cause of death; the force of the blow re- 
ceived; the consequent injury arising from the concussion; and 
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the hernia as resulting. Deceased was insured against accident 
by the terms of the body of the policy. Had he died of ordinary 
hernia, not produced by a serious and violent injury, appellant 
would probably have been released from payment; but, when the 
hernia is the accidental result of the force of the blow, it cannot 
be regarded as excepted. * * * ‘The business of the company 
is to insure against accident. ‘The object of the insured in making 
the contract was to secure compensation and support in case of 
injury or disability arising from accident, and, in case of ac- 
cidental death, to furnish a fund for the benefit of the mother. 
The contract in the policy for and on which he paid the considera- 
tion was to pay the mother $1,500, ‘if death shall result * * * 
from bodily injuries effected during the term of this insurance 
through external, violent and accidental means.’ That the con- 
tingency against which he insured did happen, and death ensued, 
is uncontradicted ; that the bodily injuries resulting in death were 
received ‘through external, violent and accidental means’ was 
established beyond controversy. Such construction must be given 
to contracts of this kind as was evidently contemplated by the 
parties, and, while so construing them as to protect the insurer 
against fraud, deception, and misrepresentation, give the insured 
the benefit of his contract, and consideration for the premium 
paid.” 

In Freeman vs. Mercantile Mutual Accident Ass’n, 156 Mass. 
351, 30 N. E. 1013, 17 L. R. A. 753, the exemption provided that 
the benefits should not extend “to any case in which death or 
disability occurs in consequence of disease, or which may have 
been caused by any surgical operation, or medical or mechanical 
treatment, unless said operation or treatment shall have been 
undertaken for the relief of injuries which entitle the member to 
the benefits of this association, nor to any case except where the 
injury is the proximate cause of the disability or death.” The 
insured died of peritonitis, and the evidence tended to show that 
it was induced by a fall, and there was some evidence indicating 
that he had previously suffered from the disease. To the conten- 
tions of defendant that it was not liable even if the disease were 
caused by the accident, the court said :— 

“The principal question of the case is: What kind of cause is 
to be deemed ‘proximate,’ within the meaning of the policy? 
Where different forces and conditions concur in producing a re- 
sult, it is often difficult to determine which is properly to be 
considered the cause, and in dealing with such cases the maxim, 
causa proxima non remota spectatur, is applied. But this does 
not mean that the cause or condition which is nearest in time or 
space to the result is necessarily to be deemed the proximate cause. 
It means that the law will not go further back in the line of © 
causation than to find the active, efficient, procuring cause, of 
which the event under consideration is a natural and probable 
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consequence, in view of the existing circumstances and conditions. 
The law does not consider the cause of causes beyond seeking the 
efficient, predominate cause, which, following it no further than 
those circumstances that might have been anticipated as not un- 
likely to result from it, has produced the effect. An injury which 
might naturally produce death in a person of a certain tempera- 
ment or state of health is the cause of his death, if he dies by 
reason of it, even if he would not have died if his temperament or 
previous health had been different; and this is so as well when 
death comes through the medium of a disease directly induced by 
the injury as when the injury immediately interrupts the vital 
processes.” 

And the court approved of the following instruction :— 

“Upon the question as to whether peritonitis, if that caused 
his death, is to be deemed a ‘disease,’ within the meaning of this 
policy * * * so as to prevent a recovery, depends upon the 
question whether or not before the time of the fall, and at the 
time of the fall, he had then the disease, was then suffering with 
the disease. If he was, ihen, in the sense of the policy, although 
aggravated and made fatal by the fall, he cannot recover. But if, 
owing to existing lesion caused by that disease, but having not the 
disease ai the time, the same kind of malady, that is, peritonitis, 
was started up, the company are to be answerable, although, if 
there had been a normal state of things, the fall would not have 
occasioned such a result.” 

In Omberg vs. U. S. Mutual Accident Ass’n, 101 Ky. 303, 
40 5. W. 909, 72 Am. St. Rep. 413, the exemption was “from 
poisoning in any form or manner or contact with poisonous 
substances.” 

‘The bite of an insect resulted in blood poisoning and the sub- 
sequent death of the insured, and the court held that death so 
caused was not the result of “poisoning in any form or manner,” 
saying : 

“The blood poisoning was consequent on the wound; the bite 
therefore would be the proximate cause of death.” 

In National Benefit Ass’n vs. Grauman, 107 Ind. 288, 7 N. E. 
233, the exemption was that the benefits of the certificate shoul 1 
not extend to any case in which death or disability should not 
occur in consequence of disease. ‘The assured sustained bad in- 
juries which were occasioned by two separate falls which resulted 
in apoplexy and subsequently in death, and it was held that, 
“though the fall and injury may have resulted in apoplexy in con- 
sequence of which death ensued,” it was held that the averments 
effectually excluded the inference that death resulted in con- 
sequence of disease within the terms of the policy. 

In Atlanta Accident Ass’n vs. Alexander, 104 Ga. 709, 
30 S. E. 939, 42 L. R. A. 188, the exemption was from “ ‘injuries 
or death resulting from or caused directly or indirectly, wholly 
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or in part, by disease or bodily infirmity, hernia * * * 
rupture,’ etc.,” and the court said :— 

“We think that where hernia is produced by a sudden and ac- 
cidental strain, and the insured shortly. afterward dies therefrom, 
the association is not exempt under this clause. Such a con- 
struction would make the policy misleading to the insured.” 

It would be as was said by Willes, in the case of Fitton vs. 
Accidental Death Insurance Co., 17 C. B. N. S. 122 “a most 
illusory policy.” Thornton vs. Travelers’ Insurance Co., 116 
Ga. 121, 42 S. E. 287, 94 Am. St. Rep. 99, had before it a similar 
exemption. ‘The assured was afflicted with what is known as a 
reducible hernia and wore a truss. A sudden lurch of the train 
on which he was riding threw him violently to one side, and the 
truss struck against the arm of one of the seats; the blow pro- 
ducing what is termed a “strangulated hernia.” A surgical oper- 
ation was necessarily performed, and as a consequence the assured 
was totally disabled. It was contended that the loss of time in 
consequence thereof did not result from “a bodily injury inflicted 
through external, violent and accidental means,” but was directly 
or indirectly the result of the hernia previously existing. On the 
other hand, the insured contended that the hernia previously 
existing was not a proximate cause of the injury, that it would 
have resulted had he been sound, and that the company was liable, 
for he was injured as the result of an accident within the meaning 
of the policy. The court held that :— 

“The ‘true’ test to be applied, in order to determine whether 
there is a liability under the contract, is whether the condition 
of the insured in having, at the time of the accident, a reducible 
hernia contributed to the accident in whole or in part, directly or 
indirectly. If it did so contribute, the company would not be 
liable. But if the existence of the hernia in the system of the 
insured at the time of the accident did not substantially contribute 
wholly or partly, * * * in bringing about the injury, but 
merely aggravated the consequences of the accident, then the 
plaintiff would be entitled to recover. If the insured had been a 
perfectly sound man at the date of the accident and it had re- 
sulted in producing a hernia, the company would be liable.” 

Judge Sanborn, in Western Commercial Travelers’ Ass’n vs. 
Smith, 85 Fed. 401, 29 C. C. A. 223, 40 L. R. A. 653, in con- 
sidering a similar case, thus stated the principle :— 

“If the death was caused by bodily injuries effected by external, 
violent, and accidental means alone, the association was liable 
to pay the promised indemnity. If the death was caused by a 
disease which was not the result of any bodily infirmity or disease 
in existence at the time of the accident, but which was itself 
caused by the external, violent, and accidental means which pro- 
duced the bodily injury, the association was equally liable to pay 
the indemnity. In such a case, the disease is an effect of the 
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accident, the incidental means produced and used by the original 
moving cause to bring about its fatal effect, a mere link in the 
chain of causation between the accident and the death, and the 
death is attributable, not to the disease, but to the causa causans, 
to the accident alone.” 

In Summers vs. Fidelity Mutual Aid Ass’n, 84 Mo. App. 605, 
on this subject, the court said :-— 

“In accident insurance, where a person is insured against bodily 
injuries which are effected by external, violent, and accidental 
means, and an accident produces the hernia causing death, the 
insurer will be liable. For the insurance is against accidents, and, 
if hernia result from the accident, it will no more exempt the in- 
surer than if it had been named as a cause of exemption.” 


We have discovered no well-considered case to the contrary. 
An intermediate court in New York so decided without discussion 
or citation of authority. Sweeney vs. National Relief Ass’n, 
52 Mis. Rep. 144, 101 N. Y. Supp. 797. Bacon vs. U. S. Mutual 
Accident Ass’n, 123 N. Y. 305, 25 N. E. 399,9 L. R. A. 617, 
20 Am. St. Rep. 748, held that death resulted directly from 
disease. In Smith vs. Accident Insurance Co., 5 Ex. 302, the ex- 
emption covered secondary causes arising within the system of 
' the insured before or at the time or following such accidental 
injury, and hence the case is not in point. In Keen vs. Continental 
Casualty Co., 154 N. W. 409, decided at the present term, the 
exemption was “where accidental injury results in hernia.” In 
Fitton vs. Accidental Death Insurance Co., 17 C. B. N. S. 122, 
similar exemptions in a policy were construed, and it was held 
that death through hernia caused solely and directly by external 
violence, followed by a surgical operation performed for the pur- 
pose of relieving the patient, was not within the exception. 

It is unnecessary to direct attention to other decisions. Enough 
has been said to vindicate our conclusion that the court erred in 
sustaining the demurrer, and its ruling is reversed. All the 
Justices concur. 


—_—_——-¢§0@——__— 


COURT OF APPEALS OF KENTUCKY. 


MASSACHUSETTS BONDING & INSURANCE CO. 
vs. 
DUNCAN.* 


1. INSURANCE—APPLICATION—ANSWERS—PRESUMPTION. 


Where an applicant for insurance makes categorical answers to the ques- 
tions in the application, it will be presumed that such answers supply 


* Decision rendered, Nov. 4, 1915. 179 S. W. Rep. 472. 
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the company with all the information required by it for determining 
the acceptance or rejection of the risk. 


~ oe) cases, see Insurance, Cent. Dig. §§ 1555, 1645-1668; Dec. Dig. 


2. INSURANCE—APPLICATION—LOCAL OR CONSTITUTIONAL 
DISEASE—VULNERABILITY—DISTINCTION. 


Where, in an application for insurance, there was no direct question as 
to family history, or whether applicant was afflicted with hemorrhagic 
diathesis, answers by applicant, whereby he represented that he did 
not then and had not had during the past year any local or constitu- 
tional disease, were not a material misrepresentation of fact, in the 
absence, of any knowledge on his part that his tendency to bleed ‘ex- 
cessively was due to such diathesis, since his affliction, though con- 
genital, was a vulnerability, and not a disease. 


(For other cases, see Insurance, Cent. Dig. §§ 681-690, 694-696; Dec. Dig. 
§ 291.) 


3. INSURANCE—A P PLICATION—MENTAL AND PHYSICAL 
CONDITION—ANSWER—QUESTION FOR JURY. 


Where, in an answer to the question in an application for accident insur- 
anee, applicant said that he was in sound condition mentally and 
physically, he did not mean that he was as sound as the strongest. 
or even the average, man, since the question related only to his own 
condition, as measured by what it had been theretofore, and the 
question whether such answer was truthful on the part of applicant 
was for the jury. 


(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. Dig. 
§ 668.) 


4. INSURANCE—SUIT BY BENEFICIARY —SUFFICIENCY OF 
EVIDENCE. 

Evidence, in an action by a beneficiary under an accident policy to re- 
cover for death of assured, held to sustain a finding that assured’s an- 
swers to questions in the application were truthful. 


(For other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. Dig. 
§ 665.) 


5. INSURANCE—AUTOPSY—INDEFINITE REQUEST—REFUSAL 
—EFFECT. 

An accident policy provided that, in case of death, the company should 
have the right to make or participate in an autopsy upon the body of 
assured. Upon assured’s death, the father telegraphed the company, 
informing them thereof, whereupon the company answered: “ * * 
Adjuster will be in Greenville immediately. _Withhold burial, as 
autopsy may be necessary.” The weather was warm, the funeral 
notices had been distributed, and during the interval of two and a 
half hours between the receipt of the telegram and the hour for the 
funeral no adjuster appeared, and the interment was had. Held, that 
the policy was not rendered void by the failure to withhold burial, 
since there was no demand for an autopsy as provided by the policy, 
but simply a request to hold the body for an indefinite time. 


(For other cases, see Insurance, Cent. Dig. § 699; Dec. Dig. § 307.) 


6. INSURANCE—RIGHT OF INSURER TO AUTOPSY. 

Where the evidence, in a suit on an accident policy for death of assured, 
failed to show a reasonable probability that an autopsy held seven 
months after the accident would disclose whether assured died from 
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accidental causes or disease, it was not error to overrule defendant’s 
motion for exhumation and autopsy, since the motion was addressed 
to the discretion of the court, throwing upon the defendant the 
burden of showing with reasonable certainty that an autopsy would 
determine the cause of death. 


(For other cases, see Insurance, Cent. Dig. § 1356; Dec. Dig. § 549.) 


7. INSURANCE—GROUNDS FOR AUTOPSY—EVIDENCE—SUF- 
FICIENCY. 

Evidence, in an action on an accident policy for death of assured, held 
not to show sufficient reason for ordering exhumation and autopsy 
seven months after death. 


(For other cases, see Insurance, Cent. Dig. § 1356; Dec. Dig. § 549.) 


8. INSURANCE—AUTOPSY—REQUEST—INDIRECT REFUSAL — 
PROOFS IN LIEU—EFFECT. 

Where, in response to a request by the company’s claim examiner, the 
beneficiary under an accident policy did not directly refuse to allow 
exhumation of assured’s body for autopsy, but suggested certain 
proofs in lieu thereof, the policy was not rendered void for refusal 
to comply with a provision securing to the company the right in case 
of death to make an autopsy upon the body of assured. 

(For other cases, see Insurance, Cent. Dig. § 1356; Dec. Dig. § 549.) 


9. INSURANCE—ISSUANCE OF POLICY TO AGENT—WAIVER. 


Where an insurance company accepted an application from its own agent 
and issued a policy thereon, it waived any disadvantage which might 
arise from the want of a local representative to protect its rights un- 
der the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 1028-1031; Dec. Dig. § 389.) 


10. INSURANCE—EVIDENCE—STATEMENTS TO PHYSICIAN. 


A statement made by assured to a physician, called to attend him on the 
day of the injury from which he afterwards died, as to how he was 
injured, was competent evidence in an action by the beneficiary on an 
accident policy to recover for death of assured. 


(For other cases, see Insurance, Cent. Dig. §§ 1691-1693; Dec. Dig. § 659.) 


11. INSURANCE—ACCIDENT POLICY—DEATH DUE TO STRAIN 
—AMOUNT RECOVERABLE. 

Where assured died within a few days as the result of an accident, a 
provision in an accident policy that, if assured was disabled by a 
strain, the company would pay assured $50 per month during dis- 
ability, did not limit the recovery of beneficiary to $50; she being 
entitled to the indemnity provided for in case of death, though the 
death resulted from a strain. 


(For other cases, see Insurance, Cent. Dig. §§ 1300-1302; Dec. Dig. § 515.) 


Appeal from Circuit Court, Muhlenberg County. 

Action by Kate R. Duncan against the Massachusetts Bonding & 
Insurance Company. From a judgment for the plaintiff, the defendant 
appeals. Affirmed. 


E. B. Anderson, of Owensboro, and Fred Forcht, of Louisville, for 
Appellant. 

W. P. Sandidge, of Owensboro, and T. J. Sparks, of Greenville, for 
Appellee. ; 
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Nunn, J. 

On July 1, 1913, David W. Duncan made a written applica- 
tion for, and there was issued to him on that date, a policy of 
accident and disability insurance, which provided indemnity for 
loss of life or bodily injury from accidental means, and for dis- 
ability and loss of time by disease. For accidental death the 
company agreed to pay $2,500 to Kate R. Duncan, mother of the 
assured, the appellee herein. On Thursday, August 28, 1913, 
David W. Duncan died as. the result of an alleged accident which 
happened on Saturday, August 23d. In an action on the policy, 
Mrs. Duncan recovered judgment for $2,500; and appellant 
brings the case here for review, complaining of many prejudicial 
errors which it says the trial court committed. 

David W. Duncan was unmarried, twenty years of age, and 
resided with his parents in Greenville. He was in partnership 
with his father under the firm name of D. J. Duncan & Son. 
They were engaged in the insurance business, and were local 
agents for the appellant. It seems that as such agents they had 
the power, not only to receive applications, but to issue policies 
of insurance, and for this purpose they were supplied with the 
necessary blank forms. It appears that the assured wrote on 
the same day with his own hand both the application and the 
insurance policy. These facts were fully and promptly reported 
to and approved by the company. The policy was issued in con- 
sideration of the payment of a monthly premium of $1.50, and 
was to continue in force for as many consecutive months as the 
assured might pay same. So far as payment of premiums is con- 
cerned, it is admitted that the policy was in force at the time 
referred to; but appellant claims that the policy is void by rea- 
son of false and fraudulent answers made in the application. 

By the application, which was written into and made a part of 
the policy, the assured represented to the company: (1) That 
he was in sound condition mentally and physically; (2) that he 
did not then have, and had not had during the past year, any 
local or constitutional disease. The company refused to pay the 
policy, and this suit was filed by the beneficiary, Mrs. Duncan, 
in January, 1914. Among other things, she alleged that, while 
the policy was in force, her son died from a bodily injury, ef- 
fected directly and independently of all other causes by direct, 
external, violent, and purely accidental means. In the following 
language she explains how the assured received his injury: 

“The said David W. Duncan was upon said August 23, 1913, 
engaged in carrying two large watermelons, one under each arm, 
and while engaged in carrying said melons over a rough stretch 
of ground, one of said. melons slipped forward and caused an 
injury to his stomach and bowels to such an extent that an un- 
controllable hemorrhage resulted therefrom, and from the effects 
of which the said David W. Duncan died.” 
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At the following April term of court the parties went into 
trial. During the course thereof appellee offered an amendment, 
which the court permitted to be filed over appellant’s objection. 
The amendment is as follows :— 

“The plaintiff, by leave of court, for amendment to her peti- 
tion herein, and in order to conform to the proof, states that the 
accidental injury described in the original petition was caused, 
not by the slipping forward of the melon as alleged therein, but 
by the strain caused by the carrying. of said melons, and the 
carrying of the melons over the rough or uneven ground over 
which he traveled while carrying same.” 

Appellant then traversed the allegations of the amended peti- 
tion, and affirmatively alleged that the policy provided that, if 
the assured should be disabled by a strain, the recovery therefor 
should be $50, and no more. These allegations were controverted 
of record, but on the ground of surprise the trial was suspended, 
and the case continued to the September term, when it was tried 
with the result already stated. 

The following are the facts with reference to the death of the 
assured: On Saturday noon, August 23, 1913, five days before 
his death, he bought two watermelons, weighing 40 pounds 
each, from a wagon which stood in the street in front of a 
neighbor’s house. Carrying one under each arm and against his 
abdomen, he started to his father’s home, a distance of some 60 
feet. He had to pass over a rough place and a perpendicular 
step-off, some 12 inches high. The assured told his physician 
that while so carrying these melons he slipped or fell. There 
was no one who saw him all of the time he was going home. 
The man who sold the melons, and Mrs. Martin also, saw him 
leave the wagon and go diagonally toward his father’s front door. 
He placed the melons on the floér in the front hall and went 
immediately into his mother’s room. She says he was nearly 
exhausted and breathing with difficulty. In a few moments he 
recovered somewhat and left the room, going in the direction of 
a closet in the garden. In two or three minutes his mother 
thought she heard his calls, and went hurriedly to the garden, 
and saw him holding himself up against a gate. His mother and 
sister assisted him to walk through the yard to the back porch. 
He was so exhausted that they laid him down. Almost imme- 
diately he lost consciousness. ‘The neighbors and the doctor were 
called. When the doctor reached him, he had been placed in 
bed. The doctor described his condition as one of collapse, with 
rapid pulse, difficult breathing, and abnormal temperature. He 
improved somewhat during the afternoon, and was able to sit 
up a while. He spent a restless night, but on Sunday was able to 
eat a light breakfast and dinner, In the afternoon, when he un- 
dertook, by his mother’s assistance, to leave his bed, he fell to 
the floor in a faint. In about three hours he began to throw up 
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blood, and also passed a great deal of it from his bowels. The 
first blood thrown up was decayed, as if it had been retained in 
his stomach a while; but after that the blood he threw up and 
that which passed from his bowels was fresh. ‘This continued 
until his- death on the following Thursday. Dr. Koontz, who 
was first called, did not obtain full details of what had hap- 
pened, and did not then realize the gravity of the case. When 
he grew worse the next day, Dr. Slayden was called also. Each 
of these doctors had for a long time practiced in and were ac- 
quainted with the medical history of the family. Being now 
convinced that theré was an internal hemorrhage, they endeavored 
to find out the place and cause. In answer to their inquiries, the 
assured said to Dr. Slayden that while he was carrying the water- 
melons he slipped or fell, Dr. Slayden did not remember which, 
and received a strain where the melons pressed against his abdo- 
men, and he at once became ill. 

Briefly stated, the reasons given by the company for resisting 
payment are that Duncan’s death was not due to any personal 
injury effected by accidental means; that he was the victim of a 
spontaneous hemorrhage; that at the time the application was 
made, and for many years theretofore, in fact, all of his life, 
the assured was in bad health, and in an unsound physical con- 
dition, and suffering from a dangerous constitutional disease, 
technically known as hemophilia, that is, he was what is com- 
monly known as a “bleeder”; that this disease culminated in a 
spontaneous hemorrhage, and was the sole cause of his death. 
The particular characteristic or symptom of a “bleeder” is that 
in the event of an injury, causing a wound in the flesh, internal 
or external, there immediately results a persistent flow of blood, 
causing weakness and exhaustion, difficult to arrest, and which, 
if not stopped, will result in death. We understand from the 
evidence that in such cases, as distinguished from normal persons, 
*the walls of the blood vessels may be thinner; but usually it is a 
blood condition, whereby it does not coagulate and automatically 
stop the flow. 

[1,2] The assured made categorical answers to every question 
set forth in the application. We must assume that such answers, 
if true, supplied to the company all the information needed or 
required by it in order to determine whether it would accept the 
risk and issue the policy or continue it in force. No inquiries 
were made about his family history, and he was not asked if he 
was a hemophiliac, or a “bleeder,” or if a slight wound subjected 
him to copious or persistent bleeding; nor was he asked if his 
physical condition was normal as compared to other people. The 
question propounded was whether he was in sound physical con- 
dition. He answered that he was, and further represented that 
he was in good health, and to the question, if within a year past 
he had a constitutional disease, he said, “No.” 

Vol. XLVII—8. 
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We are satisfied from the evidence that in carrying the water- 
melons over the rough place he slipped or stumbled, and the 
strain or pressure thus made against the stomach ruptured a 
blood vessel. We think it was also made clear that the young 
man was a “bleeder.”” The proof shows this to be an inherited 
characteristic. ‘rom the medical testimony it seems that the 
symptoms are more pronounced in the male line, although, as a 
rule, it is inherited directly from the mother. His maternal grand- 
father was a “bleeder,” and his mother was to some extent. Be- 
tween two and three years before the application, three teeth 
were extracted, and his gum bled at one place for several days, 
and he was indisposed for a week. When he was ten or twelve 
years of age he had a nasal hemorrhage which lasted for several 
days. ‘Two or three other instances were shown by the evidence 
where from slight wounds there was a profuse flow of blood, and 
in this, as well as the instances already referred to, medical ser- 
vices were availed of, if not required, to staunch the flow., Some 
of the text-writers say that in such cases there have been in- 
stances of spontaneous bleeding; but, with one exception, all of 
the doctors testified that there must be a cause for such bleeding, 
although the cause may not be ascertained. In every case there 
must be a ruptured blood vessel; therefore there must be some- 
thing to rupture it, and when spontaneous hemorrhage is as- 
signed as a cause of death it signifies that the cause of rupture 
is not known. 

The physicians all testified, having in mind his tendency to bleed, 
that in their opinion an internal hemorrhage would be produced 
in the assured if he carried the two melons in the manner de- 
scribed. It is also clear from the evidence that the company 
would not have issued or carried the policy, had it known that 
the assured was a “bleeder.” The assured, of course, must have 
known that in the instances referred to he had bled persistently ;- 
but it is not shown that he knew the’ significance of it. In other 
words, he did not know he had an inherited condition of vein 
walls or of blood that would probably continue through life, and 
always subject him to dangerous bleeding whenever any blood 
vessel, however slight, was ruptured. On this branch of the case 
we believe the question comes down to whether the condition 
described was equivalent to a disease. If so, there was a material 
misrepresentation of fact, for he answered that he had no disease. 
As to what hemophilia is, the appellant quotes the Century Dic- 
tionary, vol. 4, page 2791 :— 

“A congenital morbid condition characterized by a tendency to 
bleed immoderately from any insignificant wound, or even spon- 
taneously; also called hematophilia, hemorrhaphilia, and hem- 
orrhagic diathesis.” 


Dr. Osler and others in their text-books give substantially the 
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same definition, and they refer to it as hemorrhagic diathesis. 
Dr. Koontz, a witness, was asked :— 

“Whether or not hemorrhagic diathesis is a constitutional dis- 
ease?” .Answer: “I do not consider any diathesis a disease.” 
Question: “Is hemorrhagic diathesis a constitutional disease or 
not?” Answer: “It could not be in my opinion.” 


In making out the proof of loss, Dr. Koontz had stated :— 
“The disease was naturally of a hemorrhagic diathesis, which, 
in my judgment, was a potent factor in his fatal illness.” 


Counsel for appellant asked him to state, “What do you mean 
by hemorrhagic diathesis?” to which he answered :-— 

“Diathesis means a susceptibility, a vulnerability, to disease. 
Hemorrhagic merely qualifies pertaining to hemorrhage; being 
a potent factor means that it was one of the most important things 
in my judgment in the case.” 


Dr. Slayden said that :— 

“Duncan was of a hemorrahagic diathesis; but that is a vulnera- 
bility, not a disease.” 

One may be vulnerable to tuberculosis by an inherited predis- 
position, and still may never have it. One’s skin may be thin, and 
in that way he may have an inherited vulnerability to sunburns, 
and yet keep free of them. In the same way, one may be vulner- 
able to hemorrhages, that is, by inheritance be more susceptible 
to them than others, yet he may never have a hemorrhage. 

The testimony of Dr. Gurgerson and Dr. Tichenor is to the 
same effect. ‘The evidence of these doctors, as well as other 
witnesses, who were intimately acquainted and associated with 
the assured, shows that he was in good health, up and about at all 
times, attending to all his duties. Except the instances of bleed- 
ing already referred to, his complaints were no different nor more 
frequent than those of the ordinary person. 

[3, 4] When the applicant answered that he was sound physi- 
cally it did not necessarily mean that he was as sound, or that 
his anatomy was as perfect, as the strongest, or even the average, 
man. ‘The question related only to his own condition measured 
by what it had been, and by the answer one naturally infers that 
he was sound as compared to his condition theretofore. In this 
particular it was for the jury to determine from the evidence 
whether the assured made truthful answers. The jury believed 
that his answers were truthful, and we are of opinion that the 
evidence sustains their verdict. 

[5] The next question relates to the request by the company to 
withhold burial, and to the right of the company to make an 
autopsy upon the body of the assured. The policy contained this 
provision :— 

“The company shall have the right and opportunity to examine 
the person of the assured in case of accident or disability, at such 
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times and in such manner as the company shall require, and in 
case of death shall have the right to make or participate in an 
autopsy upon the body of the assured, where not forbidden by 
statute.” 

On the 27th of August the father of the assured addressed and 
mailed a letter to the company at Boston, setting out in detail 
the manner in which the assured had received his injuries, and 
stating that in the opinion of the attending physicians there was 
no hope for his recovery. On the next day he died, and the 
father sent to the company at Boston this telegram :— 

“My son David W. died at 2:30 this afternoon, result of injury 
received August 23d. See letter of August 27th. 

“(Signed] D. J. Duncan.” 


This telegram went as a night letter; that it, was not to be 
delivered until next morning. It was delivered to the company 
at 10 o’clock on the morning of August 29th. It seems that the 
letter had not been received at that time. The company sent the 
following telegraphic reply, which the father received at 1:30 
o’clock that afternoon :— 

“Legal department in absence of details requires further in- 
vestigation. Adjuster will be in Greenville immediately. With- 
hold burial as autopsy may be necessary.” 

The weather was warm, he died the day before at 2 o’clock, 
funeral notices had been distributed among friends, and all ar- 
rangements had been made for the burial that day at 4 o’clock. 
During the next two and a half hours, the interval between the 
telegram and the hour fixed for the funeral, the adjuster did not 
appear, and no word came from him. Instead of postponing in- 
definitely, and dismissing the company of friends, they proceeded 
with the funeral as announced. By this telegam the company did 
not demand an autopsy, or say that one would be demanded, or 
even be necessary. It amounted to a request to withhold the 
burial for an indefinite time—until the adjuster got there. The 
telegram did say that the adjuster would be there immediately ; 
but he did not come immediately, and the family receiving no 
word from him, and having no information as to his whereabouts, 
they could not know how long it would be necessary to hold the 
remains in order to comply with the request. That day, after the 
burial, the adjuster in Owensboro did call some friend in Green- 
ville, not connected with the family, and in that way received the 
information that the interment had already taken place. Subse- 
quently numerous letters passed between the company and the 
father, who was acting for the beneficiary. 

The following, taken from a letter of September 25th, illus- 
trates the manner of request or demand made by the company for 
an autopsy :— 
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“Will you be good enough to advise at once whether or not you 
will permit said autopsy ?” 

On November 6th the company wrote :— 

“We desire permission immediately to disinter the body of 
said David W. Duncan for the purpose of performing an autopsy 
thereon.” 


It is the contention of Mrs. Duncan that she neither refused 
nor granted permission to disinter the remains or to make an 
autopsy. Technically her position was one of neutrality, although 
there is no attempt to conceal a natural feeling of abhorrence to 
the idea of reopening the grave. The only evidence to show a 
denial of the request comes from Mr. Carey, employed by the ap- 
pellant as a claim examiner, and he says that on the 14th of 
October, 1913, he met Mr. D. J. Duncan, the father, at the Seel- 
bach Hotel in Louisville, in an effort to adjust the claim. Carey 
says he then requested permission to make an autopsy, and that 
Mr. Duncan “refused to permit an autopsy, stating that he wished 
said defendant company to examine certain proofs of claims 
about to be filed with defendant company, and that he thought 
* * * the company would pay the claim * * * wupona 
basis of the information contained in said proofs.” 

[6, 7] At the April term of court the company entered a mo- 
tion, supported by affidavits, and for the first time made formal 
demand to have the remains exhumed and an autopsy held. The 
appellee filed a response, in which she maintained her position of 
neutrality ; that is, said she had never denied nor consented to an 
autopsy. ‘The court overruled the motion, and, in our opinion, 
properly so. The motion was addressed to the sound discretion 
of the court, and it was incumbent upon appellant to show with 
reasonable certainty that an autopsy then made would disclose 
bodily conditions from which it could be determined whether 
the assured died of disease or accident. Had it been a case of 
suspected metallic poisoning, no doubt an autopsy, made even 
seven months after burial, would have thrown light on the ques- 
tion; but where the conceded cause of death was a ruptured blood 
vessel, a condition involving tissues and membranes only, it is 
doubtful if an autopsy at any time would have shown whether 
the rupture was spontaneous or accidental, and especially is this 
so if made at a time when decomposition was so far advanced. 
The depositions of several doctors who testified on the trial ac- 
companied the motion for an autopsy; but, except in the case of 
Dr. Koontz, there was absolutely no showing from any of them 
to indicate that an autopsy would be of any aid in determining 
the question, and the testimony of Dr. Koontz was not sufficient 
to justify the court in sustaining the motion. Dr. Koontz, in 
answering the question whether a hemophiliac might have internal 
hemorrhage spontaneously, said :— 
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“It might be possible, but, without some cause, a very improb- 
able thing in my opinion.” 

He was then asked :— 

“State to the jury whether or not an autopsy performed on 
the body of David W. Duncan would have shown what was the 
cause of the internal hemorrhage.” Answer: “It may have and 
may not have. I judge it would have at least given some informa- 
tion; I doubt that.” Question: “It would have been a help, 
would it not, Doctor?” Answer: “It would have been; but, as 
to its being specific, I rather doubt it.” 

It does not appear that the testimony of this doctor refers to 
the time when the motion was made. In all probability he re- 
ferred to the time of death. We are satisfied that the evidence 
does not show sufficient reason for ordering a disinterment and 
autopsy in April, seven months after the burial, and the question 
of error can only be measured by the ruling at that time. 

[8] We are of the opinion that the policy was not voided by 
a failure to withhold burial, or by the failure then to give con- 
sent to an autopsy, or by refusing permission,on the 14th of 
October, the time referred to by Mr. Carey, which was forty-five 
days after the burial. Certainly no positive demand was made 
for an autopsy before the time referred to by Mr. Carey, and 
Mr. Duncan’s response to him hatdly amounts to a refusal. He 
suggested certain proofs in lieu. In Granger Life Insurance Co. 
vs. Brown, 57 Miss. 308, 34 Am. Rep. 446, the court said :— 

“We are not prepared to say that in a proper case the court, in 
the interest of justice, should not compel the exhuming and ex- 


amination of a dead body which is under the control of the plain- 


tiff, if there is strong reason to believe that without such exam- 
ination a fraud is likely to be accemplished, and the defendant 
has exhausted every other method known to the law of expos- 
ing it.” 

But in this case neither the evidence nor the affidavits show 
that an examination would disclose anything material. The com- 
pany never demanded an autopsy, and did not exhaust its efforts 
to have an examination. During the boy’s illness the father no- 
tified the company by letter of the accident and the probable 
consequence. While the company had not received this letter 
when it received the telegram giving notice of death, yet in ordi- 
nary course of the mails the letter should have been in the hands 
of the company at that time, and the father naturally so believed. 
Measured by the custom in that section, the burial was not hasty, 
and we are satisfied that none of appellant’s rights were violated 
when the remains were buried as theretofore planned, and, under 
all the circumstances, the appellee did not thereby forfeit her 
rights, particularly when it is not shown that an examination of 
the body would have thrown any additional light on the case. 
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Wehle vs. U. S. Mut. Acc. Ass’n, 153 N. Y. 116, 47 N. E. 35, 
60 Am. St. Rep. 598. 

[9] The company argues that, since the assured was its agent, 
there was no one at Greenville upon whom it could rely to pro- 
tect its interests; therefore it could not act immediately. ‘This 
circumstance made it necessary to send an adjuster from some 
other point. But the telegram did not make it known who the 
adjuster would be, or from what point he would come, or how 
much time would be required. The disadvantage to which it 
might be placed in this particular case must be considered as 
waived by the company when it accepted an application from and 
issued a policy to its own agent. 

[10] We are of opinion that the evidence of Dr. Slayden with 
reference to the statement the young man made to him as to how 
he was injured was competent. Omberg vs. U. S. Mut., etc., Co., 
101 Ky. 303, 40 S. W. 909, 19 Ky. Law Rep. 462, 72 Am. St. 
Rep. 413. 

[11] Appellant insists that, if the deceased suffered from a 
strain, he can only recover $50. Section 13 of the policy pro- 
vides that if the assured be disabled within six months “by 
rheumatism, tuberculosis, * * * strains, * * * then the 
company will pay the assured $50 per month for the number of 
months that the assured is confined or disabled thereby.” As 
already stated, the policy provided indemnity for death or dis- 
ability due to an accident, and for disability due to certain dis- 
eases. ‘The $50 per month for a strain covered such time as he 
may be disabled thereby, but was not intended to be in satisfac- 
tion of a claim for death, if it resulted therefrom. 

We perceive no error in the instructions, and on the whole 
case we are of opinion that the judgment should be affirmed; and 
it is so ordered. 


ALLEN’S ADM’R vs. PACIFIC MUT. LIFE INS. CO.* 
(Court of Appeals of Kentucky.) 


INSURANCE—ACCIDENT POLICIES—INSURABLE INTEREST— 
BENEFICIARY. 

Where deceased procured an accident policy which named as the benefi- 
ciary a woman to whom deceased was related neither by blood nor 
marriage, though she was designated as his wife, and deceased paid 
all of the premiums, the beneficiary was entitled to the amount due 
under the policy, though she had no insurable interest in deceased’s 
life. F 

(For other cases, see Insurance, Cent. Dig. §§ 136-138; Dec. Dig. § 114.) 


* Decision rendered, Nov. 9, 1915. 179 S. W. Rep. 581. 
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Appeal from Circuit Court, Kenton County, Common Law and 
Equity Division. 

Action by Leon Allen’s administrator against the Pacific Mutual Life 
Insurance Company. From a judgment for defendant, plaintiff appeals. 
Affirmed. 


C. B. Shimer and Geo. E. Phillips, both of Covington, and A. C. Hall, 
of Newport, for Appellant. 
Barbour & Bassmann, of Newport, for Appellee. 
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CASUALTY, SURETY AND MISCELLANEOUS. 


KANSAS CITY COURT OF APPEALS. 


MIssourI. 


UNITED STATES FIDELITY & GUARANTY CO. 
VS. 
RIDGE. (No. 11612.)* 


| 
1. INSURANCE—EMPLOYMENT OF INSURANCE AGENT— 
JOINT AND SEVERAL CONTRACT—TERMINATION. 


A contract between an insurance company, its general agent, and the 
manager of its surety and burglary departments, whereby the two 
agents were obligated to perform services not identical although 
similar in kind, the general agent having supervisory control of all 
departments, including that of the general manager of the surety and 
burglary departments, with the authority to employ solicitors in the 
interest of himself and the company, for the salaries of which he 
was liable in part, and having also the power to extend credit, the 
general manager having no such power and being a mere salaried 
employee, with no general powers or authority, and having no obli- 
gation to pay any expenses of the business, is several and not joint, 
and was not terminated as to the general agent by the retirement of 
the general manager of the surety and burglary departments. 


(For other cases, see Insurance, Cent. Dig. §§ 99, 100; Dec. Dig. § 74.) 


2. INSURANCE—EMPLOYMENT OF INSURANCE AGENT— 
JOINT AND SEVERAL CONTRACT. 


Whether a contract between an insurance company and its agent creates 
a joint or several agency does not depend upon the number of agents 
contracted with nor on the form of the agreement, since a contract 
cannot be construed to be several if the express terms and purpose 
thereof show it is joint. 


(For other cases, see Insurance, Cent. Dig. §§ 99, 100; Dec. Dig. § 74.) 


Appeal from Circuit Court, Jackson County; Frank G. Johnson, 
Jud 


ge. 

“Not to be officially published.” ' 

Action by the United States Fidelity & Guaranty Company against 
Thomas S. Ridge. Judgment for defendant, and plaintiff appeals. Af- 
firmed. 


Ball & Ryland, of Kansas City, for Appellant. 
Sebree, Conrad & Wendorff, of Kansas City, for Respondent. 


TRIMBLE, J. 
Defendant, under a contract with plaintiff, was its general 
agent in Kansas City and vicinity. Plaintiff terminated the con- 


* Decision rendered, Oct. 4, 1915. Rehearing denied, Nov. 1, 1915. 179 
S. W. Rep. 791. 
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tract on April 23, 1910. Defendant had in his hands money col- 
lected by him during the months of February, March, and April, 
1910, as premiums on insurance written through his agency, and, 
deeming himself damaged by the termination of the contract to 
an amount in excess of the sum in his hands, refused to pay it 
over. Plaintiff thereupon brought suit to recover it from him. 
Defendant set up a counterclaim, asking $6,000 damages for 
breach of his agency contract. The jury found for plaintiff on 
its petition in the sum sued for, to wit, $4,262.52, and for de- 
fendant on his counterclaim in the sum of $4,580. The court 
thereupon rendered judgment in defendant’s favor for $317.48. 
Plaintiff appealed. 

It seems that on June 20, 1907, plaintiff entered into a written 
contract wherein plaintiff was denominated the party of the first 
part, the defendant was termed the party of the second part, and 
one George O. Bacon was called the party of the third part. The 
subject of the contract was the transaction and management of 
plaintiff’s business in Kansas City and in various contiguous 
counties in Missouri and Kansas, ‘The contract provided that it 
was to terminate on the 25th day of March, 1908, but was to be 
renewed and continued from year to year, unless notice of a 
contrary intention was given in writing “by either party” thirty 
days before the 25th of March of any year for which the contract 
had been continued. ‘The contract continued without interrup- 
tion down to the 23d day of April, 1910, when plaintiff canceled 
it and revoked defendant’s authority. There is no dispute over 
the fact that defendant owed plaintiff the amount found due it 
on the petition. The sole controversy is over the right of defend- 
ant to recover damages for the alleged breach of the contract by 
plaintiff in terminating it without giving notice thirty days be- 
fore the 25th of March, or, to stafe it another way, the contest 
is over the right of plaintiff to terminate the contract without 
giving notice thirty days before March 25th. No such notice was 
given, and, unless plaintiff had the right to terminate upon other 
grounds, defendant is entitled to recover damages therefor. 

The contested issue arises upon the counterclaim set up by 
defendant and the reply thereto filed by plaintiff. ‘The counter- 
claim declared upon the written contract, and the reply admitted 
the execution thereof, and that it had been terminated, but set 
up certain grounds upon which its right to terminate were based. 
Consequently the question as to the right of plaintiff to terminate 
narrows down to the specific things alleged in the reply as the 
grounds upon which plaintiff bases its right to terminate. ‘That 
pleading is the statement of its defense just as much as a petition 
is the statement of a plaintiff’s cause of action. And, so far as 
the question now before us is concerned, we can no more 
consider grounds outside of those alleged in the reply than we 
could consider facts outside of a petition as constituting a cause 
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of action. Of course, we could consider any fact appearing in 
defendant’s counterclaim which would operate as a defense to 
plaintiff, but in such case it would afford plaintiff grounds for 
demurring to said counterclaim. There is nothing of this kind in 
the case, however, so that plaintiff’s right -o terminate the contract 
might perhaps be limited to the specific grounds it has chosen to. 
rest that right upon in its pleaded defense to the counterclaim. 
Those grounds are: (1) That more than thirty days prior to the 
25th of March, 1910, Bacon, the party of the third part in said 
contract, gave plaintiff notice in writing that he intended to 
terminate the contract and accept employment with another com- 
pany; (2) that defendant, Ridge, did not comply with the con- 
tract, in that he failed to make monthly reports and settlements, 
on or before the 30th of each month, of all moneys due plaintiff ; 
(3) that defendant, Ridge, negotiated for the sale of the agency 
to other parties prior to the termination thereof by plaintiff. 

There is no evidence that Bacon gave plaintiff thirty days’ 
notice prior to March 25th that he intended to terminate the con- 
tract, or that he ever gave any such notice, so that, upon a strict 
and technical construction of the reply, it could be said that plain- 
tiff had failed to establish the first statement alleged as a ground 
of defense. Strictly speaking, the allegation that one of the 
parties terminated the entire contract in accordance with a right 
of power plaintiff claims the contract gave him is not an allegation 
that the contract was for the joint services of defendant and 
Bacon, whereby the quitting of the service by Bacon, ipso facto 
terminated the contract as to Ridge also. Nor is there an allega- 
tion in the reply to the effect that such is the nature of the con- 
tract. However, Bacon did, on the 12th of March, 1910, enter 
into a contract with another company to act as its agent, and 
about the Ist of April, 1910, he did quit the service of plaintiff. 
And, perhaps, if Bacon could terminate the entire contract, not 
only as to himself, but also as to Ridge, by giving thirty days’ 
notice prior to March 25th, then it might be he could terminate it 
by ceasing to work thereunder without giving notice. In the one 
case his act of termination would be in accordance with the con- 
tract, while in the other his act would be a violation thereof. 
However, his wrongful termination of the contract might not 
affect Ridge’s right to continue working thereunder unless it could 
be said that the contract necessarily or impliedly called for the 
joint services of the two men, whereby the ceasing to work on the 
part of one terminated the contract as to the other. So that, 
finally, the question narrows down to whether or not the contract 
is or is not one calling for the joint services of the two men. For 
this reason it may not be out of place to put a gracious and liberal 
construction upon the reply as a pleading and treat it as though 
it, in effect, contained such ground as a defense to the 
counterclaim. 
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[1] What then is the nature of the contract? Was it for the 
joint services of Bacon and Ridge? If so, then, by the voluntary 
retirement of Bacon, the contract with Ridge was also at an end. 
1 Mechem on Agency (2d Ed.) § 198. 

In the first place, it may be observed that the contract nowhere 
expressly says the services are to be joint. Nor were the two 
agents required to perform the same services. Bacon was to be 
the general manager of the surety and burglary departments, but 
he was to actively engage in the solicitation of business. Ridge 
had supervisory control of all departments. Bacon’s duties were 
specified and restricted and his authority limited, while Ridge’s 
duties were those of a general agent. Bacon was on a fixed salary 
of $2,000 per year, of which plaintiff was to pay $1,200 and de- 
fendant $800. Ridge was to receive as his compensation 25 
per cent commission on all business written by the agency, includ- 
ing that in Bacon’s department. Ridge had authority to employ 
an active solicitor to be kept in the field, in the interest of himself 
and plaintiff, and he was obligated to pay one half of this 
solicitor’s salary and plaintiff the other half. Ridge was to 
furnish office accommodations for the agency and telephone 
service and to pay one half of the cost of the telegrams to the home 
office of the company, and it was to pay the other half. Ridge 
had authority to extend credit; Bacon had no such authority, 
unless permission in each instance was first obtained from Ridge, 
and if he extended credit without such authority, he alone was to 
be held responsible. Plaintiff agreed to pay $100 on the salary 
of Bacon’s stenographer. Ridge was not obligated to pay any- 
thing thereon. Ridge kept the books, maintained all the corre- 
spondence, and was obligated to bear the expenses provided and 
called for in the contract. Bacon was a mere salaried employee, 
having specific and limited duties, with no general powers or 
authority, and having no obligation whatever to pay any of the 
expenses of the business, and carrying no joint obligations what- 
ever with defendant. It is true he owed duties to the plaintiff 
similar to those Ridge owed, such as to be zealous, attentive, 
watchful, careful in the business, and to be in every way helpful 
when called upon by plaintiff. But these did not pertain to joint 
services. ‘There were obligations resting on Bacon to the com- 
pany and other obligations resting on Ridge to the company, but 
these obligations, although a few of them were similar in kind, 
were several and not joint. 

[2] Whether a contract creates a joint or several agency does 
not necessarily depend upon the number of agents contracted 
with, nor upon the mere form of the agreement. Of course, a 
contract cannot be construed to be several if the express terms 
and purpose thereof show it is joint. But although more than 
one agent is appointed in a contract, this does not necessarily mean 
that their authority is joint. 1 Mechem on Agency (2 Ed.) 
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p. 143, note; United States Fidelity, etc., Co. vs. Ettenheimer, 
70 Neb. 144, 97 N. W. 227, 113 Am. St. Rep. 783, loc. cit. 787. 
As said in Atlanta, etc., R. Co. vs. Thomas, 60 Fla. 412, loc. cit. 
422, 53 South. 510, 513 :— 

“Even though a contract be in form joint in its obligations, if 
the real rights and interests of the obligees among themselves be 
several and not joint, actions may be maintained severally by the 
obligees as their rights and interests appear, when the express 
terms and purpose of the contract are not in substance thereby 
violated or disregarded. In ascertaining the intention of the 
parties and in determining whether the rights and interests of 
covenantees are in reality joint or several, the subject-matter of 
the contract, the language used, the purpose designed, the con- 
sideration furnished, and the circumstances that induced the mak- 
ing of the contract may be considered.” 

In Davis vs. Hendrix, 59 Mo. App. 444, loc. cit. 448, it is 
said :— 

“In construing contracts, isolated phrases or sentences should 
not be allowed to govern or subvert the evident intention of the 
parties as shown by the contract as a whole. If the whole con- 
tract discloses that as to any part of it there is imposed upon the 
obligors distinct and several duties, ‘words of pluralty, such as, 
We bind ourselves, will not make the contract joint.’ 1 Addison, 
Cont., 86. ‘In the construction of contracts, the court will look 
at all the circumstances of the case, the nature of the property, 
the occupation and relation of the parties, the usages of the place 
and of the business to which the contract relates, and ascertain, 
by reasonable inference, what the parties must have understood 
and mutually expected at the time of the making of the contract, 
and then adopt that construction which will best and most 
nearly carry the contract into effect as they intended and under- 
stood it.’” See, also, Riffe vs. Proctor, 99 Mo. App. 601, 

loc. cit. 612, 74. S. W. 409. 
- .In Cross vs. Williams, 72 Mo. 577, loc. cit. 581, it is said :— 

“That where the interest in the subject-matter secured by a 
covenant is several, although the terms will naturally bear a joint 
interpretation, yet if they do not exclude the inference of being 
intended to be several, they shall be so taken; they shall have a 
several construction put upon them, * * * Especially the en- 
tireness of the consideration is of great importance in determining 
whether the promise be joint or several; for if it moves from 
many persons jointly, the promise of repayment is joint, but if 
from many persons, but from each severally, then it is several.” 

See, also, Bowman vs. Branson, 111 Mo, 343, 19 S. W. 634. 


In Sharp vs. Conkling, 16 Vt. 355, loc. cit. 359, it is said :-— 

“Where the interest in the subject-matter secured by covenant 
is several, although the terms of the covenant will more naturally 
bear a joint interpretation, yet if they do not exclude the infer- 
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ence of being intended to be several, they ‘shall be so taken’; 
they shall have a several construction put upon them. ‘This is 
just and sensible, and a rule by which this court are willing to 
abide.” 

See, also, Shipman vs. Straitsville, etc., Co., 158 U. S. 356, 
15 Sup. Ct. 886, 39 L. Ed. 1015; Wills vs. Cutler, 61 N. H. 405; 
Albers Com. Co. vs. Spencer, 236 Mo. 608, loc. cit. 642, 139 
S. W. 321, Ann. Cas, 1912D, 705. 

It would seem, therefore, that although the contract in ques- 
tion is tripartite in form, yet when its provisions are all consid- 
ered it created two agents, but they were not joint agents, ren- 
dering joint services, but their duties, interests, responsibilities, 
and obligations were separate and distinct. There is only one 
place in the contract where Ridge is required to suffer for the 
acts of Bacon, and that is when Bacon extends credit by authority 
of Ridge. In other words, in the one instance where Ridge’s 
rights are affected by Bacon’s act, it is expressly stipulated that 
such act must be one that Ridge sanctioned and approved. It 
would seem that his express stipulation would exclude by implica- 
tion the idea that Ridge’s rights could be destroyed by a wrong- 
ful act of Bacon not participated in nor consented to by Ridge. 
This construction of the contract is supported when the construc- 
tion placed upon it by the parties themselves is examined. When 
Bacon made his contract with the other company, Ridge on 
March 12, 1910, wrote plaintiff, telling the company of it and 
expressing his vexation thereat, but saying he could not see 
Bacon’s services would be worth “any such money to us” as the 
salary the other company was going to pay him. Ridge also 
stated in this letter that he had made arrangements with another 
man to take his place on a salafy of $1,000 per year if it met 
with the company’s approval. He also said in this letter he had 
in view the engagement of another man, and that if he could get 
two men for the same money they had theretofore been paying 
one, they would do more business than with only one. He 
closed by asking the company its approval of what he proposed to 
do, as he did not want to obligate himself to these new men 
without the company’s approval. To this the company answered, 
giving its entire approval. Nothing whatever was said about the 
agency being joint, or that the withdrawal of Bacon terminated 
the contract as to Ridge, but, on the contrary, the contract was 
treated just as defendant insists it should be considered, a con- 
tract with him for a general agency, with an agreement therein 
for the employment of a salaried employee under him, the ex- 
pense of which was to be borne by plaintiff and defendant. 

The evidence of what took place thereafter bears out this view 
of the contract. Ridge thereupon employed the new man pur- 
suant to the approval of the company, and the business continued 
as usual until an agent of the company appeared in Kansas City 
and attempted to terminate the agency on the ground that Ridge 
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was trying to sell the agency, and was intending to give up the 
agency and go to Europe. Ridge was much surprised, and as- 
sured him there was nothing to it, to which the agent replied he 
thought defendant was right about that, but to telegraph the 
president of the company and explain it to him. Ridge did so on 
April 5, 1910, and received a telegram from the president, in- 
sisting that Ridge had tried to sell the agency, and that if he 
contemplated going to Europe and be away from the office dur- 
ing the summer, “you should relieve us of any embarrassment 
and resign the agency.” ‘Two days later the special agent 're- 
turned to Ridge’s office and renewed his demand that Ridge 
surrender the agency, and told Ridge that the company was 
going to establish a department in Kansas City; that is, a branch 
of the company co-ordinate with the home office. Ridge re- 
fused to surrender the agency or terminate it unless he was com- 
pensated in some way for the loss he would sustain, and evi- 
dently so informed the president of the company, for on 
April 8th the latter, replying to a telegram of Ridge’s dated the 
6th, told him the company could not consider paying him any- 
thing, as the contract “was terminated March 25th by the re- 
tirement of George O. Bacon.” ‘This, notwithstanding the fact 
that the president had, on April 5th, requested him to resign the 
agency. Again on April 16, 1910, plaintiff wrote defendant :— 

“We propose to open eur own office in Kansas City through 
which we intend to handle our own business.” 

And on April 23, 1910, plaintiff formally canceled the agency. 
There is no dispute over the foregoing facts. We are therefore 
of the opinion that the contract was several and not joint, and 
that the retirement of Bacon did not terminate Ridge’s contract. 
Hence this fact cannot be relied upon as a defense to its can- 
cellation, even if such ground can be considered as pleaded in 
the reply. As held in Meyer vs. Christopher, 176 Mo. 580, 
75 S. W. 750:— , 

“Tf there is any room for doubt as to the meaning of a con- 
tract, the construction the parties themselves put upon it will 
remove the doubt.” 


The remaining defenses, namely, that Ridge failed to make 
reports by the 30th of each month, and that he tried to sell the 
agency, likewise failed of establishment. ‘The requirement of 
monthly reports was waived by the method of doing the business, 
and there was no evidence of an attempt to peddle or hawk the 
agency about to others. 

[3] If plaintiff wrongfully terminated the defendant’s agency, 
then the latter could recover damages on his counterclaim. The 
damages claimed were not. too remote, since there was actual 
data upon which a reasonable estimate could be based. When 
this is the case expected profits may be recovered. Morrow 
vs. Missouri Pacific R. Co., 140 Mo. App. 200, loc. cit. 213-217, 
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123 S. W,. 1034; Thayer-Moore Brokerage Co. vs. Campbell, 
164 Mo. App. 8, loc. cit. 20, 147 S. W. 545; Hicks vs. National 
Surety Co., 169 Mo. App. 479, loc. cit. 491, 155 S. W. 71; Muel- 
ler, Adm’x, vs. Bethesda Mineral Springs Co., 88 Mich. 390, 
50 N. W. 319. 

Other matters of complaint are urged, but they are not deemed 
of sufficient moment to require separate elucidation. The fore- 
going disposes of the real meat of this controversy. 

Finding no substantial error in the case, the judgment is af- 
firmed. All concur. 


SUPREME COURT OF WASHINGTON. 


RIGHTOR 
vs. 


WARD. (No. 12528.)* 


2. INSURANCE — AGENTS — CONTRACTS OF EMPLOYMENT — 
VALIDITY—FRAUD. 

Misrepresentations, by a person employed to solicit insurance, to his 
prospective employer, concerning his earnings while employed by other 
parties as a salesman, were not material, unless they were an induc- 
ing cause of the employment, and unless the contract would not have 
been entered into had the employer known that they were false. 

(For other cases, see Insurance, Cent. Dig. §§ 111-114; Dec. Dig. § 84.) 


3. INSURANCE—AGENTS—ACTIONS FOR SALARY—SUFFI- 
CIENCY OF EVIDENCE. 

In an action for salary by an insurance solicitor, who misrepresented to 
his employer the amount he had earned as a salesman for other 
parties, evidence held sufficient to show that the employer gave him 
a salary contract instead of the usual commission contract, in reliance 
solely upon his representation as to his former earning capacity, which 
showed him to be an exceptional salesman. 

(For other cases, see Insurance, Cent. Dig. §§ 111-114; Dec. Dig. § 84.) 


4. INSURANCE—AGENTS — CONTRACTS OF EMPLOYMENT — 
VALIDITY—FRAUD. 

Where an employer gave an employee a salary contract instead of the 
usual commission contract, in reliance on his false representations as 
to his former earning capacity, the contract was vitiated by the 
material misrepresentation, and the employee could not make it the 
basis of a recovery. 

(¥or other cases, see Insurance, Cent. Dig. §§ 111-114; Dec. Dig. § 84.) 


* Decision rendered, Nov. 2, 1915. 152 Pac. Rep. 332. 
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5. INSURANCE—AGEN T S—CONTRACT OF EMPLOYMENT — 
FRAUD—RECOVERY OF PAYMENTS. 

Defendant, in November, 1912, was induced to employ plaintiff as an 
insurance solicitor on a salary contract, by plaintiff’s false representa- 
tions as to his earnings while employed by other parties as a salesman. 
In August, 1913, defendant gave plaintiff written notice, terminating 
the contract on September 30th, pursuant to the terms of the con- 
tract, the notice further stating that from October 1st plaintiff’s con- 
tract would, of necessity, be on a purely commission basis. Plaintiff 
sued for salary for September, and defendant counterclaimed for all 
payments made under the contract, less certain earned commissions, 
on the ground of fraud. On the trial he testified that an insurance 
solicitor did not always get results the first two or three months, but 
that he went beyond that and gave a man five or six months in which 
to make good. Held, that sufficient loss or damage did not appear to 
entitle defendant to recover the payments and, having permitted the 
contract to continue in force for nine months, and having made pay- 
ments of salary thereunder, during all of which time he relied on 
his own judgment as to what plaintiff would do in the future, he 
could not recover such payments. 


(For other cases, see Insurance, Cent. Dig. §§ 111-114; Dec. Dig. § 84.) 


Department 1. Appeal from Superior Court, King County; John E. 
Humphries, Judge. 

Action by J. C. Rightor against H. H. Ward. Judgment for plaintiff, 
and defendant appeal. Reversed, with directions. 


Earl C. Demoss, of Seattle, for Appellant. 
Peterson & Macbride, of Seattle, for Respondent. 


Mount, J. 

In November, 1912, appellant was the manager of the Pacific 
Mutual Life Insurance Company, with headquarters at Seattle 
and Portland. Respondent was a salesman, residing at Memphis, 
Tenn. Appellant, being desirous of employing an agent to solicit 
insurance, entered into correspondence with respondent, and 
later authorized several representatives of the insurance company 
to interview respondent at Memphis. These interviews were 
had, and respondent informed the representatives of the insur- 
ance company that he was making approximately $4,000 
a year, he being at that time engaged in selling soda fountain 
supplies. The results of the interviews were communicated to 
appellant, and after some negotiation by correspondence, a con- 
tract was entered into on November 20, 1912, whereby respondent 
was to act as appellant’s agent in soliciting insurance, and re- 
ceive therefor a salary of $150 a month, together with certain 
commissions. Respondent denies that he led appellant to believe 
that he was earning $4,000 a year as a salesman, but says that, 
while he was earning approximately that amount at the time 
mentioned, and so informed appellant, the greater part of his 
income was from speculation in real estate. The record shows, 
however, that even as late as June 26, 1913, more than six months 
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after respondent had commenced work under the contract, ap- 
pellant wrote, asking the direct question :— 

“What was the actual amount of your maximum earnings with 
Parke, Davis & Co. and the Liquid Carbonic Company ?” 

In answer to this respondent replied :— 

“T cannot see why you would ask me to tell you exactly what 
my revenues were from my former connections, as I have told 
you several times that I had earned over $4,000 a year.” 

At the trial, in answering inquiries as to his ‘earning capacity, 
respondent testified that his earnings as a salesman at the time 
he was negotiating for the contract with appellant were ap- 
proximately $1,800 a year. The contract was terminated Sep- 
tember 30, 1913, by a written notice from appellant to respondent, 
which was in accordance with the terms of the contract. Re- 
spondent thereupon made a demand for his September salary of 
$150, which being refused, this action was brought. Appellant 
interposed the defense of fraud, and by way of counterclaim 
sought to recover back all payments made under the contract, less 
certain: earned commissions. ‘The trial court found respondent 
was entitled to recover his salary under the contract for the 
month of September, but permitted appellant to set off $5, which 
it found due him. 

[1] We will first notice respondent’s claim that the allegations 
of misrepresentation and fraud, as constituting a defense and 
counterclaim, are too general to raise an issue, and for this reason 
his objection to the introduction of evidence in support thereof 
should have been sustained. It cannot be denied that the allega- 
tions are pleaded in the most general language, and would be 
subject to a motion to make more definite and certain; but, as 
respondent did not complain of the pleading until the time of 
trial, we are constrained to follow the rule announced in Walsh 
vs. Meyer, 40 Wash. 650, 82 Pac. 938, and sustain the ruling of 
the lower court in permitting the introduction of evidence. In 
the Walsh Case, in considering the insufficiency of a complaint 
alleging fraud and misrepresentation, we said :— 

“After the issues were formed, the appellants objected to any 
testimony being offered under the allegations of the complaint, 
stating that it did not constitute a cause of action. This objection 
was overruled, and the action of the court in that respect consti- 
tutes the second assignment of error on this appeal. It may be 
conceded that the complaint in this case is exceedingly meager, 
and we will not now decide upon its sufficiency if it had been 
challenged by demurrer. But this court will not scan a complaint 
too critically where there has been no demurrer interposed, but 
the case has been allowed to go to trial to the extent of settling 
the pleadings and creating the expense of a convocation of the 
witnesses, as we do not regard such a practice as commendable.” 


The only case which involves the pleading of fraud, cited by 
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respondent in support of his objection to the introduction of 
evidence, is Cade vs. Head Camp W. O. W., 27 Wash. 218, 67 
Pac. 603, but in that case a demurrer to the complaint was sus- 
tained. ‘This fact necessarily distinguishes it from the case at 
bar. We think respondent waived whatever defect there was in 
appellant’s plea of his defense and counterclaim by failing to 
move against the pleading. 

[2-4] The record clearly showing that respondent misrepre- 
sented his former earning capacity, the next question is: Was 
such misrepresentation material? To be material, it must be 
shown to have been an inducing cause of the employment, and 
that, had appellant known the representation of respondent as 
to his former earning capacity to have been false, the contract 
would not have been entered into. Upon this point we quote ap- 
pellant’s testimony in part as follows :— 


‘“T would never have made a contract with a man that could 
not sell goods. He represented that in his former employment 
he was worth from $4,000 to $6,000 a year, and I supposed he 
was a Salesman. I later learned he never made over $125 a 
month in his former capacities. Had I known that, I never 
would have made_the contract with him which I did. * * * 
If what he had told me was true, that he made $4,000 to $6,000 
a year as a salesman, I naturally would say to myself, ‘If he 
could do that in soda fountains, he is a salesman.’ * * * He 
got $150 a month out of me because of his statements of his 
ability as a salesman in another line of work, and the whole 
foundation fell when those other statements came out. Q. Would 
you have employed Rightor with a guaranty had it not been for 
these statements? A. I wouldn’t have. Q. You would have 
employed him on a straight commission basis? A. I always do 
that. * * * He never would have gotten a guaranty out of 
me if it hadn’t been for these statements.” 


This testimony is, we think, sufficient to sustain the burden 
upon appellant to show that he gave respondent a salary contract 
instead of the usual commission contract, relying solely upon 
respondent’s representation as to his former earning capacity, 
which showed him to be an exceptional salesman. It necessarily 
follows that the contract is vitiated by reason of the material 
misrepresentation entering into it, and respondent cannot make 
it the basis of his recovery. 

[5] The remaining question is that of appellant’s right to re- 
cover upon his counterclaim all salary paid under the contract, 
less certain earned commissions. It may be conceded that ordi- 
narily appellant could recover back these payments, the contract 
being vitiated by reason of the material misrepresentation, but 
upon the record as made we do not think he has shown loss or 
damage sufficient to entitle him to the relief asked. 

The affirmative defense alleges that the contract was terminated 
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immediately upon the fraud being discovered in October, 1913. 
Appellant testified that he did not discover respondent’s statements 
were false until October, 1913, and thereafter refused to allow 
respondent to continue-in his employ. ‘The facts are, however, 
that appellant terminated the contract by written notice on Au- 
gust 2, 1913, many days prior to the discovery of the fraud. Re- 
spondent ceased working for appellant on September 30, 1913. 
In the notice of termination appellant says that, “Beginning 
October Ist your contract will, of necessity, be on 4 purely com- 
mission basis, as per its terms.” Certainly this notice shows be- 
yond question that appellant did not terminate respondent’s con- 
tract for fraud and thereafter refuse to continue his agency, for 
its terms provide that he should continue in the employment of 
appellant after the termination of the contract, but only on a com- 
mission basis. It is manifest that the contract was terminated for 
the reason that appellant was convinced respondent could not 
make “good” as an insurance solicitor, and for this reason he 
could no longer carry him on a salary. This cannot, however, 
avail in forcing a recovery under the contract, for the reason 
that the law will not permit one to profit by his own fraudulent 
misrepresentation. 


Appellant also testified that :— 

“An insurance solicitor doesn’t always get results the first two 
or three months. In fact, I go beyond that, and give a man five 
or six months to make good in.” 


It'is evident that in this instance appellant went farther than 
the usual “five or six months” in which he gave a man to make 
“good,” and allowed respondent nine months in which to show 
whether or not he had the ability to sell insurance. Having thus 
permitted the contract to continue in force and to make salary 
payments thereunder, during all of which time he relied upon his 
own judgment as to what respondent would do in the future, he 
should not now be allowed to recover the loss he himself is re- 
sponsible for. It is true that appellant affirmatively pleaded in 
support of his counterclaims that respondent made false reports 
of his progress, and also that he did not devote all of his time 
to the objects of the agency, but we are inclined to agree with the 
trial court that the proof in support of these allegations is in- 
sufficient. 

The lower court found that there was due appellant from 
respondent the sum of $5 for medical fees upon an insurance 
policy which was returned. Respondent admits he owes this sum 
to appellant, and we will therefore affirm the action of the trial 
court with regard to it. 

The judgment is reversed, with directions to the lower court to 
render judgment in favor of appellant against respondent in th 
sum of $5. 


Morris, C. J., and Main and Holcomb, JJ., concur. 
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WHINFIELD vs, MASSACHUSETTS BONDING & INS. 
CO. (No. 3.)* 


(Supreme Court of Wisconsin.) 


1. INSURANCE—INDEMNITY INSURANCE—CONSTRUING 
AGAINST INSURER—“INSURANCE CONTRACT.” 


A fidelity bond given to indemnify a person against loss through the 
larceny or embezzlement of her attorney in fact was an insurance 
contract, and, if fairly and reasonably susceptible of two construc- 
tions—one favorable to the insured, and the other favorable to the 
surety company—the construction favorable to insured, if consistent 
with the objects for which the bond was given, must be adopted. 


(For other cases, see Insurance, Cent. Dig. §§ 292, 294-298; Dec. Dig. 
§ 146.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Insurance. ) 


2. INSURANCE—FORFEITURE—REPRESENTATIONS OR WAR- 
RANTIES. 


A fidelity bond provided that is was issued upon the faith of the em- 
ployer’s statement in the application, which the employer thereby 
warranted to be true; that it was thereby agreed that the provisions 
and conditions therein contained should be conditions precedent to 
the right on the part of the employer to recover; that, if the written 
statement should be found in any respect untrue, the bond should be 
void; and that the bond was issued on the express understanding 
that the employee had not, within the knowledge of the employer, at 
any former period, been a defaulter. It further provided that any 
defaults committed prior to the giving of the bond were not to be - 
indemnified. ‘The statement in the application stated that the com- 
pany desired answers to the questions therein; that they would be 
taken as the basis of the bond, if issued; and that it was agreed that 
the answers were to be taken as conditions precedent and as the 
basis of the bond. The bond indemnified against larceny or embez- 
zlement by an attorney in fact having power to invest and reinvest 
the employer’s money, and the application asked when his accounts 
were last examined, whether they were correct, whether there was any 
shortage, whether the attorney was indebted to the employer, and 
whether the employer had any reason to know of or suspect any pre- 
vious defalcation or shortage or any circumstances tending to indicate 
that he was not a proper person to bond. The answers stated that 
the accounts were examined shortly before; that securities were 
found as per a list, a copy of which was attached; and that the ac- 
counts were correct, and there was no shortage. Unknown to the 
employer, a part of the securities exhibited to her by the attorney in 
fact and embraced in such list belonged to a church diocese of which 
the attorney was treasurer, and a shortage did exist. Held, that the 
provisions of the bond declaring the employer’s answers to be war- 
ranties were qualified by other stipulations in the bond and state- 
ment, and the inference was reasonably clear and certain that the 
employer understood that the company required that she in good 
faith answer all questions honestly and without concealment; and, 
it being the rule that statements in an application will not be treated 
as warranties if the writings do not clearly show that such was the 


* Decision rendered, Oct. 26, 1915. 154 N. W. Rep. 632. ried oF 
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intention of the parties, the answers were representations only, and 
not warranties. 


(For other cases, see Insurance, Cent. Dig. § 560; Dec. Dig. § 265.) 


3. INSURANCE—FORFEITURE—FALSE REPRESENTATIONS 
AND WARRANTIES—STATUTORY PROVISIONS. 

Under St. 1913, § 4202m, providing that no representation or warranty shall 
be deemed material or defeat or avoid a policy unless it was false 
and made with actual intent to deceive, or unless the matter misrep- 
resented or made a warranty increased the risk or contributed to the 
loss, and that no warranty incorporated in the contract relating to any 
fact prior to a loss shall defeat or avoid such policy unless the breach 
of warranty increased the risk at the time of the loss or contributed 
to the loss or existed at the time of the loss, where the company re- 
fused to issue the bond on the employer’s statement, and required 
its own local agent to check up the list and the securities inventoried 
thereon, and issued the bond in reliance on his report, insured was 
entitled to recover for the attorney’s defalcations subsequent to the 
issuance of the policy, as the false answers were not made with intent 
to deceive, and the fact that the answers were untrue did not increase 
the risk or contribute to the loss, since the surety company did not 
rely on the employer’s statement as to the correctness of the list and 
the attorney’s possession of the securities. 


(For other cases, see Insurance, Cent. Dig. §§ 540, 549; Dec. Dig. § 256.) 


4. INSURANCE — FORFEITURE— FALSE REPRESENTATIONS 
AND WARRANTIES—STATUTORY PROVISIONS. 

That St. 1913, § 4202m, as to when representations or warranties will de- 
feat or avoid a policy, was placed in the chapter of the statutes 
dealing with evidence under the title, “Provisions Common to Ac- 
tions and Proceedings in all Courts,” indicates a legislative intent that 
it is to apply to all contracts of insurance, and hence it applies to a 
fidelity bond given to indemnify against the larceny or embezzlement 
of an agent. 


(For other cases, see Insurance, Cent. Dig. § 539; Dec. Dig. § 250.) 
Winslow, C. J., and Barnes and Timlin, JJ., dissenting. 


Appeal from Circuit Court, Fond du Lac County; Chester A. Fowler, 
Judge. 

Action by Eleanor B. Whinfield against the Massachusetts Bonding 
& Insurance Company. From a judgment for plaintiff, defendant appeals. 
Affirmed. 


T. L. Doyle, of Fond du Lac, and Quarles, Spence & Quarles, of 
Milwaukee (Irving A. Fish, of Milwaukee, of counsel), for Appellant. 

Thompson, Thompson & Jackson and Thompson, Thompson, Allen & 
Gruenewald, all of Oshkosh, for Respondent. 
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UNITED STATES CIRCUIT COURT OF APPEALS. 


EIicHTH CIRcUuUIT. 


WHEELER 


vs. 


HARTFORD LIFE INS. CO., or Hartrorp, Conn. (No. 4277.)* 


INSURANCE—REVOCATION OF AGENCY—BREACH OF CON- 
TRACT. 


A contract of agency by which a life insurance company. appointed a 
general agent for certain territory, to be paid by commissions on the 
premiums collected on policies secured by him, in the absence of any 
provision for a fixed term is one terminable at will, notwithstanding 
a provision for its termination on notice, and the fact that the com- 
pany ceased to do business in such territory did not constitute a 
breach of the contract for which the agent can recover damages. 


(For other cases, see Insurance, Cent. Dig. § 115; Dec. Dig. § 85.) 


In Error to the*District Court of the United States for the District 
of Minnesota; Page Morris, Judge. 

Action at law by Albert M. Wheeler against the Hartford Life In- 
surance Company of Hartford, Conn. Judgment for defendant, and 
plaintiff brings error. Affirmed. 


Before Carland, C. J., and Lewis and Booth, D. JJ. 


J. W. Crane, of Minneapolis, Minn., for Plaintiff in Error. 
Edward P. Sanborn, of St. Paul, Minn., for Defendant in Error. 


Boorn, D. J. 

Action for damages based upon an alleged breach of a written 
contract of agency between the plaintiff in error, plaintiff below, 
a citizen of Minnesota, and the defendant in error, defendant 
below, a corporation of the state of Connecticut. The contract in 
controversy was entered into June 1, 1912, between the plaintiff 
and defendant, and became effective July 1, 1912.. By its terms 
the plaintiff was constituted general agent of the defendant, for 
the purpose of soliciting applications for life insurance in the 
defendant company, and having as his territory the state of Min- 
nesota. Plaintiff entered upon his duties as such agent on or 
about July 1, 1912, and continued in defendant’s employ until 
about the middle of February, 1913. During that time he col- 
lected the first year premiums upon all policies which were writ- 
ten by him, and retained his commissions thereon. No renewal 
premiums were due the company on said policies when plaintiff 
lf 


* Decision rendered, Sept. 27, 1915. 227 Fed. Rep. 369. 
Vol. XLVII—9. 
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ceased to act as agent for defendant, and none. would become due 
until July, 1913, and then only in case of renewals actually made. 
On January 6, 1913, defendant entered into a contract with the 
Missouri State Life Insurance Company of St. Louis, Mo., by 
which contract defendant reinsured its old-line, level premium, 
legal reserve policies with the last named company. On January 
7, 1913, and again on January 21, 1913, the defendant company 
wrote to the plaintiff, notifying him of said contract of reinsur- 
ance with the Missouri company, and that the contract would go 
into effect upon its approval by the Insurance Commissioners of 
Connecticut and Missouri. The contract of reinsurance was ap- 
proved by the Insurance Commissioners of the two states men- 
tioned on February 17, 1913. On March 1, 1913, the defendant's 
license to do business in the state of Minnesota expired, and on 
that day it ceased to do business in that state. 

Shortly before February 17, 1913, the plaintiff ceased to take 
applications for the defendant, and February 20, 1913, commenced 
this action, demanding $7,500 damages for breach of his con- 
tract, claiming that the making and carrying out of the reinsur- 
ance contract by the defendant with the Missouri Insurance Com- 
pany constituted a wrongful termination of the contract between 
the plaintiff and the defendant company. At the close of the 
evidence, on motion made by the defendant, the trial court di- 
rected the jury to return a verdict in defendant’s favor. Verdict 
was so returned, and judgment was thereupon entered. Objec- 
tion was duly made and exception duly taken by the plaintiff’s 
attorney. 

The provisions of the contract between plaintiff and defendant, 
so far as material to the decision here, are as follows :— 

Section 8: “If this contract shall be terminated by either party 
for any cause whatever, the compensation which shall then have 
been paid to the agent, together with the amount then due him 
under this contract, shall be in full settlement of all claims and 
demands upon the company in favor of the agent under this con- 
tract, and all further compensation which a continuance of said 
contract might have secured to him, shall be waived and for- 
feited, except as herein otherwise provided.” 


Section 10: “During the continuance:of this contract and as 
hereinafter provided the company will pay on policies issued on 
and after the date on which this contract shall become effective 
on, applications secured by and through the agent, as full com- 
pensation for all services, and full reimbursement for all ex- 
penditures, first year and renewal commissions in accordance with 
the following schedule.” (Schedule follows.) 

Section 13: “If this contract is terminated within three years 
from date hereof by the death of the agent or for causes other 
than the violation of its conditions, the company will pay renewal 
commissions as provided above, less a collection charge of 2 per 
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cent on the premiums, for as many years as this contract shall 
have been in force.” 


Section 21: “Either party to this contract may terminate same 
by giving to the other party thirty days’ notice in writing to that 
effect, and the power of the agent to collect and receive premiums. 
shall cease with the termination of this contract.” 


It does not appear from the record upon what grounds the ver- 
dict was directed in favor of the defendant, but it is conceded by 
both parties that the trial court held that the case was controlled 
by the decision of this court in the case of Moore vs. Security 
Trust & Life Ins.-Co., 168 Fed. 496, 93 C. C. A. 652. Plaintiff 
claims that the trial court erred in thus holding, and in directing 
a verdict, and contends that the decision in the Moore Case does 
not apply, because in that case the agency contract involved was 
construed to be one at will, while in the case at bar the agency 
contract should be construed as one for a fixed term. 

The defendant contends that the action of the trial court in 
directing a verdict for the defendant was right: (1) Because no: 
breach of the plaintiff’s contract was shown upon the trial. 
(2) Because the express terms of the contract preclude any re- 
covery in this case. (3) Because if, as the plaintiff claims, the 
making of the contract by the defendant with the Missouri In- 
surance Company terminated plaintiff’s contract with the de- 
fendant, then the notice to plaintiff in writing on January 7 and 
January 21, 1913, was a sufficient notice under section 21 of the 
confract. (4) Because, even if any right of recovery under the 
terms of the contract accrues in favor of the plaintiff, the present 
action was prematurely brought. 

It will not be necessary to discuss these several propositions at 
length or in detail, because, in our opinion, the case of Moore vs. 
Insurance Co., supra, is decisive of the case at bar. That case 
involved an insurance agency contract, which, as well as the facts 
surrounding its inception, its performance and its termination, 
were all quite similar to those in the case at bar. The facts in 
the Moore Case were thus stated in the court’s opinion :— 


“The contract between the defendant insurance company and 
its agents, the plaintiffs, was in writing, and it took effect on May 
15, 1904. By the terms of that agreement the insurance company 
appointed the plaintiffs its agents in the state of Kansas and 
promised to pay them certain commissions during the continuance 
of their agency, and that after the termination of the contract a 
commission of 714 per cent would be paid to them on renewal pre- 
miums upon the insurance which they obtained as these premiums 
were collected by the company. The contract provided that the 
agreement of agency, with the exception of the stipulation that 
the commission on the future renewal premiums should be paid 
after its termination, should cease if the authority of the com- 
pany to operate in Kansas terminated, if the agents withheld 
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funds, policies, or receipts of the company thirty days after they 
should have been transmitted to it, or thirty days after they were 
demanded by the company, and if either party for just and rea- 
sonable cause gave thirty days’ notice of its termination. It con- 
tained no stipulation that the insurance company would continue 
the appointment of the agents, or that the plaintiffs would con- 
tinue to serve as agents, for any length of time. * * * In 
September, 1906, the defendant made a contract with the Pitts- 
burg Life & Trust Company whereby it turned over to that com- 
pany all its business and property and disabled itself from 
continuing in the business of life insurance and from collecting 
the future renewal premiums upon insurance secured by the plain- 
tiffs, which insurance amounted to more than $1,000,000, and it 
notified the plaintiffs of this fact and that the contract of agency 
was terminated. The present worth of the plaintiffs’ commission 
on the future renewal premiums upon this insurance was $18,- 
792.60, and they had expended $8,370 in the promotion of the 
defendant’s business during the agency in reliance upon reim- 
bursement from its continuance. Upon these alleged facts the 
plaintiffs demand judgment for $27,162.96,” 


In reference to the facts thus stated the court said :— 

“It is a general and indisputable rule of law that the principal 
may revoke and the agent may renounce the latter’s appointment 
at will and at any time, without committing any breach of the 
contract of agency and without incurring any liability for dam- 
ages. There are exceptions to this rule, as where the agent ac- 
quired an interest, not in the fruits or profits of the thing, but 
in the thing itself which is the subject-matter of the agency. 
Hunt vs. Rousmanier, 8 Wheat. 175, 203, 5 L. Ed. 589. But the 
agents acquired no such interest in this case, and it is useless to 
consider or discuss this or other exceptions that are equally in- 
applicable. In view of the general rule, which has been stated, 
parties who intend that their contracts of agency shall exist for 
definite times embody in their contracts express provisions that 
they shall continue for specified terms, and the absence of such a 
provision in a contract of agency raises a strong presumption that 
it was an agency at will.” 

The court in answer to the contention of counsel in that case: 


“That the provisions of this contract that it should terminate 
(1) thirty days after the agents failed to transmit due or de- 
manded funds, policies, or receipts; (2) when the authority of 
the company to operate in Kansas should terminate; and (3) for 
just and reasonable cause on thirty days’ notice, show that the 
parties intended to agree, and, therefore, did contract by impli- 
cation, that the contract of agency should be permanent” 


—used the following language :— 


“The right to determine what risks it should accept and what it 
should reject, what rates it should charge, in what states it should 
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conduct its business, and in what it should not, how long it should 
continue to insure ‘lives, in view of its present and probable suc- 
cess or failure, and whether it should continue an unprofitable 
business to the ultimate loss of itself and its policyholders, or 
reinsure its risks in some other company and prevent greater loss, 
and generally to determine and carry into effect the business 
policy of the company, was vital to the due exercise of its cor- 
porate powers, to its continued existence, and to its success. Did 
the company, in view of this fact, intend by this agreement to 
deprive itself of this right. * * * The true answer does not 
seem to be doubtful. Itis obvious, from the nature of the com- 
pany and the surrounding facts, that it intended to reserve to 
itself the right at its own free will to determine what applications 
for insurance it should accept what it should reject, in what 
states and on what terms it should conduct its insurance business, 
what premiums its should charge, how long it should carry on its 
general business, whether or not, and when, if at all, it should 
turn over its business to another company, reinsure its risks, and 
cease to do an insurance business, free from all liability to its 
agents for damages for so doing. This right and its free exercise 
were as essential to the due exercise of the corporate powers of 
the defendant as the right of the plaintiffs to be free from life- 
long service to it was to their comfort and prosperity, and nothing 
less than a clear and unequivocal agreement to surrender this 
right or limit its exercise could convince of such an intention. 
There was no such agreement. The implication invoked that 
the contract was not terminable at will, because it contained 
clauses, unnecessary if it was so terminable, specifying causes for 
its termination, is too feeble to withstand the compelling force of 
the presumption that the plaintiffs could not have intended to sur- 
render control of their own business and services for life, and the 
defendant could not have intended to surrender its right or to 
limit the exercise of its right to manage, control, continue, or 
terminate its business of insurance at will. The existence of this 
right in the defendant and its free and continuous éxercise were 
implied in this contract of agency, and the plaintiffs took the 
chances of its exercise when they signed the agreement and en- 
tered upon their service under it. Wilcox & Gibbs Sewing Ma- 
chine Co. vs. Ewing, 141 U. S. 627, 636, 637, 12 Sup. Ct. 94, 
35 L. Ed. 882; In re English & Scottish Marine Ins. Co., 5 Ch. 
App. 737; Pellet vs. Manufacturers’ & Merchants’ Ins. Co., 
104 Fed. 502, 509, 511, 43 C. C. A. 669, 676, 678; Stier vs. Im- 
perial Life Ins. Co. (C. C.) 58 Fed. 843, 845, 846.” 

Counsel for plaintiff seeks to distinguish the case at bar from 
the Moore Case, because of the provision in section 21 that the 
contract might be terminated on thirty days’ notice absolutely, 
and not merely for good cause as in the Moore Case. ‘The dis- 
tinction exists, but is not of controlling importance. In both 
cases the question is whether the implication from the thirty days’ 
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termination clause overcomes the presumption mentioned and 
renders the agency one for a definite and fixed term, instead of 
one at will. The implication from the provisions for termination 
in the Moore Case was held to be too weak to overcome the pre- 
sumption. The implication from the provision of section 21 in 
the plaintiff’s contract is equally unavailing. 

Counsel for plaintiff refers to the case of Israel vs. Insurance 
Co., 111 Minn. 404, 127 N. W. 187, as holding that the provision 
in a contract of agency that it might be terminated on thirty days’ 
notice constituted the agency one for a fixed term. We do not 
understand that case to so hold. The contract in the Israel Case 
was executed on June 25, 1902, and provided that either party 
might terminate the agreement thirty days after giving the other 
notice to that effect after May 1, 1903. There was thus a term 
fixed in the contract, namely, a definite period from June 25, 1902, 
to May 1, 1903, and thereafter an indefinite period until 
terminated by thirty days’ notice. The character of the contract 
was fixed as soon as the contract was made. It was not claimed 
that the character of the contract had changed on May 1, 1903. 
Applications for insurance with notes for first year premiums 
had been procured by Israel. His commissions were included in 
the notes and would be paid when the notes were paid. It was 
in reference to this state of facts, and not in view of the thirty 
days’ notice clause, that the court used the language: “The 
agency was fixed for a specific term.” The facts in the case at 
bar, as above set out, are widely different, and the Israel Case is 
not in point. 

Our conclusion is that the agency created by plaintiff’s con- 
tract was one at will, and that the making of the reinsurance 
contract by defendant with the Missouri Insurance Company did 
not constitute a breach of the plaintiff’s contract. It follows that 
the plaintiff was not entitled to recover for a breach of the con- 
tract, and that the trial court properly directed a verdict in favor 
of the defendant. As this disposes of the case, it is not neces- 
say to determine whether any right or rights of action may 
accrue in favor of the plaintiff under sections 8 and 13 of the 
contract. It is sufficient to say that no such right of action had 
accrued at the time the present action was commenced. Moore 
vs. Insurance Co., supra; Pellet vs. Mfrs. & Mer. Ins. Co., 104 
Fed. 502, 43°C. C. A. 669. 

The judgment below is affirmed. 
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UNITED STATES SUPREME COURT. 


PROVIDENT SAVINGS LIFE ASSUR. SOCIETY, Purr, 1n Err., 
Us. 


COMMONWEALTH OF KENTUCKY, sy H. M. Boswortn, Avupiror. 
(No. 328.)* 


1, COURTS—ERROR TO STATE COURT—FEDERAL QUESTION 
ane ION OF FOREIGN CORPORATION — DOING 
B E 


The question whether or not a foreign corporation was doing busincss 
within the state at the time to which a privilege tax imposed upon it 
relates is open for review in the Federal Supreme Court on writ of 
error to the state court in a case in which the enforcement of such tax 
was unsuccessfully resisted on the ground that its imposition was 
contrary to the due process of law clause of U. S. Const., 14th 
Amend., because the corporation had previously withdrawn from the 
state. 


(For other cases, see Courts, Cent. Dig. §§ 1049-1071; Dec. Dig. § 394.) 


2. INSURANCE — TAXATION — FOREIGN LIFE INSURANCE 
COMPANY—DOING BUSINESS. 


The mere continuance of the obligation of existing policies in a foreign 
life insurance’ company, held by resident policyholders, together with 
receipt of the renewal premiums upon these policies at the company’s 
home office, may not be treated by the state as constituting in itself 
the transaction of a local business, justifying the imposition under 
Ky. Stat. 1906, § 4226, of an annual privilege tax upon the amount of 
the premiums so received. 

(For other cases, see Insurance, Cent. Dig. § 17; Dec. Dig. § 16; Taxa- 
tion, Cent. Dig. § 291; Dec. Dig. § 168.) 


Argued Oct. 20 and 21, 1915. 


In Error to the Court of Appeals of the state of Kentucky to review 
a judgment which, on a second appeal, affirmed a judgment of the Circuit 
Court of Franklin County, in that state, enforcing a privilege tax upon a 
nonresident life insurance company. Reversed and remanded for further 
proceedings. 

See same case below, on first appeal; 155 Ky. 197, 159 S. W. 698; 
on second appeal, 160 Ky. 16, 169 S. W. 551. 

The facts are stated in the opinion. 


William Marshall Bullitt, Charles C. Lockwood, Keith L. Bullitt, and 
Clarence C. Smith for Plaintiff in Error. 

John A. Judy and James Garnett, Attorney General of Kentucky, for 
Defendant in Error. 


Hucues, J., delivered the opinion of the court. 
The Provident Savings Life Assurance Society, a New York 
corporation, transacted business in Kentucky prior to January 


* ‘Decision rendered, Nov. 15, 1915. 36 Sup. Ct. Rep. 34. 
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1, 1907, and paid the annual license tax of 2 per cent on pre- 
miums. Ky. Stat. § 4226. This suit was brought by the com- 
monwealth to recover the tax on premiums received in the years 
1907 to 1911, inclusive. The company answered, denying lia- 
bility upon the ground that on January 1, 1907, it had entirely 
ceased to do business in Kentucky, and that all premiums re- 
ceived after that date on policies previously issued in Kentucky 
were received in New York. 

Prior to the amendments made in the year 1906, § 4226 of the 
Kentucky Statutes provided as follows :— 

“Sec. 4226. Every life insurance company, other than fra- 
ternal assessment life insurance companies, not organized under 
the laws of this state, but doing business therein, shall on the 
first day of July in each year, or within thirty days thereafter, 
return to the auditor of public accounts for deposit in the insur- 
ance department a statement under oath of all premiums re- 
ceipted for on the face of the policy for original insurance and 
all renewal premiums received in cash or otherwise in this state, 
or out of this state, on business done in this state during the 
year ending the 30th day of June last preceding, or since the last 
returns were made and shall at the same time pay into the state 
treasury a tax of $2 upon each $100 of said premiums as as- 
certained.” Ky. Stat. 1903 Ed. 


This section was amended in 1906 by making the fiscal year 
te end on December 31st instead of June 30th, by prohibiting 
deduction for dividends, and by amplifying the descriptions of 
premium receipts. (See Mutual Ben. L. Ins. Co. vs. Com., 128 
Ky. 174, 107 S. W. 802; Northwestern Mut. L. Ins. Co. vs. 
James, 138 Ky. 48, 127 S. W. 505.) The amended section was 
as follows :— 

“Sec. 4226. Every life insurance company, other than fra- 
ternal assessment life insurance corfipanies, not organized under 
the laws of this state, but doing business therein, shall, on the 
first day of January in each year, or within thirty days thereafter, 
return to the auditor of public accounts for deposit in the insur- 
ance department a statement under oath of all premiums re- 
ceipted for on the face of the policy for original insurance and 
all renewal premiums received in cash or otherwise in this state, 
or out of this state, on business done in this state during the 
year ending the 3lst day of December, and no deduction shall 
be made for dividends, or since the last returns were made, on all 
premium receipts, which shall include single premiums, annuity 
premiums, and premiums received for renewal, revival or rein- 
statement of policies, annual and periodical premiums, dividends 
applied for premiums and additions, and all other premium pay- 
ments received during the preceding year on all policies which 
have been written in, or on, the l.ves of residents of this state, 
or out of this state on business done in this state, and shall at the 
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same time pay into the state treasury a tax of $2 upon each $100 
of said premiums as ascertained.” 


In 1906, the Legislature added the following provision, which 
is found in § 4230a of the Kentucky Statutes :— 

“Sec. 4230a. (2) Any insurance company that has been au- 
thorized to transact business in this state shall continue to make 
the reports required herein as long as it collects any premiums as 
provided for herein, and shall pay taxes thereon, even after it 
has voluntarily ceased to write insurance in the state or has 
withdrawn therefrom,-or its license suspended or revoked by the 
Insurance Commissioner, and for failure to make report of the 
premiums collected and pay the taxes due thereon, shall be fined 
$500 for such offense.” 


It does not appear that the changes in § 4226 were involved in 
the present controversy, as there was no dispute as to the amount 
of the premiums received in the years in question, or as to de- 
ductions. But the company insisted that § 4230a was invalid 
‘under the contract clause of the Federal Constitution (art. I, § 10), 
and also that the imposition of the tax on premiums received after 
the company had withdrawn from the state was contrary to the 
due process clause of the 14th Amendment. Demurrer to the 
answer was overruled, the motion of the defendant that the de- 
murrer relate back to the petition was sustained, and the petition 
was dismissed. Judgment to this effect was reversed by the Court 
of Appeals of Kentucky and the cause was remanded with direc- 
tion to sustain the demurrer to the answer and for further pro- 
ceedings consistent with the opinion of the Appellate Court. 155 
Ky. 197, 159 S. W. 698. 

The company then amended its answer, renewing its constitu- 
tional objections. Enlarging the statement of facts, it averred 
that on January 1, 1907, it had withdrawn all its agents from 
Kentucky, had closed all its offices, and had ceased to solicit or 
write insurance, or maintain any agent, or collect any premiums, 
within that jurisdiction. On January 1, 1911, the Postal Life 
Insurance Company, a New York corporation, had reinsured all 
the business of the defendant. Between January 1, 1907, and 
January 1, 1911, all premiums paid to the defendant upon poli- 
cies theretofore issued in Kentucky were paid to it at its home 
office in New York City through the mail. 

The Postal Life Insurance Company did not have at any time 
an office or agents in Kentucky, or transact any business in that 
state, and all premiums that it received were paid to it in New 
York through the mail. 

Demurrer to the amended answer was sustained and, judgment 
was entered in favor of the commonwealth. The court of appeals 
affirmed the judgment (160 Ky. 16, 169 S. W. 551) and this 
writ of error has been sued out. 

The court of appeals did not put its decision upon the pro- 
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vision of § 4230a. This provision, it was said, was declaratory 
of the existing law, and the company’s obligation was taken to be 
defined by § 4226. The tax was a license tax (Northwestern 
Mut. L. Ins.’Co. vs. James, 138 Ky. 48, 52, 127 S. W. 505), pay- 
able annually, and by the express terms of the act was payable 
by the foreign life insurance corporation “doing business” within 
the state. Both parties agree that it was imposed “for the 
privilege of doing business in Kentucky.” The state contends that 
it is seeking to enforce an agreement which, by implication from 
the statutory provision, the company must be deemed to have 
made when it entered the state. But there is no suggestion that 
it had ever been decided prior to this litigation that the described 
companies were bound under § 4226 to pay the annual tax irre- 
spective of the continued transaction of business within the 
jurisdiction during the years to which the tax related. Nor, 
as we understand it, was the statute so construed in the present 
case. It is true that the court stated in its opinion that the 
company, on being admitted to the state, agreed to pay the tax’ 
imposed by § 4226, and that the company did not have “the 
right and power to revoke this agreement as it attempted to do 
the Ist of January, 1907.” But, immediately following this 
statement, the court proceeded to hold with an explicitness which 
does not permit us to doubt the basis of its decision that the 
company was liable to the tax because it continued, despite the 
asserted withdrawal, to do business within the state during the 
period for which the tax was sought to be collected. If the tax 
in controversy was demanded by the state and was enforced 
upon the ground that it was payable for a privilege which the 
company admittedly enjoyed in prior years, it was manifestly 
immaterial to inquire whether or not the company was con- 
tinuing to transact a local business during the succeeding period. 
In that aspect, the question would be whether, with respect to the 
alleged agreement, the decision could be deemed to be one which 
in reality gave effect to the subsequent legislation (of 1906) and 
involved the application of the contract clause. If, however, 
the tax now sought to be imposed was for a privilege exercised 
during the years to which the tax related, it would be necessary 
to find that the company was doing business within the state at 
that time. Evidently in view of this necessity, the court of 
appeals said upon the first appeal :— 


“Counsel for appellee mainly rests its case upon the definition 
of ‘what is doing business?’ Is a life insurance company doing 
business in a state only so long as it is writing new business? If 
this is true, then the appellant has no case. However, counsel for 
appellant insists that an insurance company is doing business in 
this state in the meaning of the statute so long as it is insuring 
the lives of residents of this state and furnishing protection to the 
beneficiaries named in the policies against loss from death of the 
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insured, this being the chief business for which insurance com- 
panies are organized, and we are unable to see how the court 
| referring to the court of first instance] held, that a company col- 
lecting premiums on policies issued in this state, when it was 
authorized to do business in this state, can be said ‘not to be doing 
business,’ when it was still insuring those same lives and collecting 
the premiums upon the policies.” 155 Ky. 201. 


Upon the second appeal the court merely referred to its ruling 
on the first appeal and to other cases (Com. vs. Illinois L. Ins. 
Co. 159 Ky. 589, 167 S. W. 909; Com. vs. Washington L,. Ins. 
Co. 159 Ky. 581, 167 S. W. 872) in which that decision had 
been followed without further discussion of grounds. We do not, 
therefore, find it necessary to consider the applicability of the 
contract clause of the Federal Constitution, inasmuch as it ap- 
pears that the decision turned upon the conclusion that the com- 
pany continued after January 1, 1907, to transact business within 
the jurisdiction. Otherwise, according to the final ruling, the state 
would have had “no case.” 

The present case thus differs from that of Equitable L. Assur. 
Soc. vs. Pennsylvania, 238 U. S. 143, 59 L. Ed., 1239, 35 Sup. Ct. 
Rep. 829. It was not disputed that the Equitable Company was 
actually doing business in Pennsylvania. See Com. vs. Equitable 
Life Assur. Soc. 239 Pa. 288, 293, 86 Atl. 787. The question 
was as to the permissible measure of a tax exacted for a privilege 
admittedly exercised. As this court said: “The tax is a tax upon 
a privilege actually used. The only question concerns the mode 
of measuring the tax.” 238 U.S. 147. In the present case it is 
not the measure of the tax for doing business, but the very basis 
of the tax—that is, whether the company was doing business 
within the state—that is in controversy. 

Assuming this to be the point in dispute the question at once 
arises whether the matter is reviewable in this court. And we 
cannot doubt that the question whether the state is taxing a 
foreign corporation for a privilege not granted—that is, whether 
the acts done by the corporation at the time to which the tax 
relates are of such a nature as to subject it to the local authority 
upon the ground that it is doing acts which can only be done with 
permission of that authority—must be regarded as a Federal 
question. ‘Taxation without jurisdiction has been held to be a 
violation of the 14th Amendment (Louisville & J. Ferry Co. vs. 
Kentucky, 188 U. S. 385, 398, 47 L. Ed. 513, 519, 23 Sup. Ct. 
Rep. 463; Delaware, L. & W. R. Co. vs. Pennsylvania, 198 U. S. 
341, 358, 49 L. Ed. 1077, 1083, 25 Sup. Ct. Rep. 669; Union 
Refrigerator Transit Co. vs. Kentucky, 199 U. S. 194, 209, 50 
L. Ed. 150, 155, 26 Sup. Ct. Rep. 36, 4 Ann. Cas. 493); and 
the principle involved applies to the assertion of authority on 
the part of the state to exact a license tax for the privilege of 
doing acts which lie beyond the sphere of local control. It fol- 
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lows that the quality of the acts with respect to which the state 
exercises the taxing power must be considered when the con- 
stitutional protection against the transgression of jurisdictional 
limits is invoked. 

It is not controverted that the company, at the time in question, 
was not soliciting insurance or collecting moneys in that state. 
Further, it had no officer or agents in Kentucky. Upon the aver- 
ments which stand admitted in the record it must be assumed that 
it was not performing any acts within the jurisdiction of Ken- 
tucky. It had sought to withdraw itself completely from the state. 
The conclusion that it continued to do business within the state, 
notwithstanding this withdrawal, appears to be based solely upon 
the fact that it continued to be bound to policyholders resident in 
Kentucky under policies previously issued in that state, and that 
it received the renewal premiums upon these policies. As the 
policies remained in force, it is said that the company continued 
to furnish protection to citizens of Kentucky. ‘The renewal 
premiums, as already stated, were paid in New York. There is, 
however, a manifest difficulty in holding that the mere con- 
tinuance of the obligation of the policies constituted the transac- 
tion of a local business for which a privilege tax could be exacted. 
As a privilege tax, the tax rate rests upon the assumption that 
what is done depends upon the state’s consent. But the continu- 
ance of the contracts of insurance already written by the com- 
pany was not dependent on the consent of the state. It is true 
that acts might be done within the state in connection with such 
policies (as, for example, in maintaining an office.or agents, 
although new insurance was not written or solicited) which could 
be considered to amount to a continuance of a local business. In 
such case it would be the actual transaction of business that would 
furnish the ground of the license exaction, and not the mere ex- 
istence of the obligation under policies previously written. These 
policies are contracts already made; the state cannot destroy them 
or make their mere continuance, independent of acts within its 
limits, a privilege to be granted or withheld. Neither the continu- 
ance of the obligation in itself, nor acts done elsewhere on account 
of it, can be regarded as being within the state’s control. Allgeyer 
vs. Louisiana, 165 U. S. 578, 41 L. Ed. 832, 17 Sup. Ct. Rep. 427; 
Bedford vs. Eastern Bldg. & L. Asso., 181 U. S. 227, 241, 45 
L. Ed. 834, 844, 21 Sup. Ct. Rep. 597; New York L, Ins. Co. vs. 
Had, 234 U. S. 149, 163, 58 L. Ed. 1259, 1265, 34 Sup. Ct. 
Rep. 879. 

The defendant in error relies upon expressions contained in the 
opinions in Connecticut Mut. L. Ins. Co. vs. Spratley, 172 U. S. 
602, 610, 43 L. Ed. 569, 571, 19 Sup. Ct. Rep. 308, and Mutual 
Reserve Fund Life Asso. vs. Phelps, 190 U. S. 147, 157, 47 L. Ed. 
987, 994, 23 Sup. Ct. Rep. 707,—expressions which (in a full re- 


view of these cases and others) were explained and limited in 
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Hunter vs. Mutual Reserve L. Ins. Co. 218 U. S. 573, 54 L. Ed. 
1155, 30 L. R. A. (N. S.) 686, 31 Sup. Ct. Rep. 127. The cases 
cited related to the validity of the service of process upon foreign 
corporations. And it was held that a foreign insurance corpora- 
tion which had transacted business within the jurisdiction of a 
state continued, notwithstanding its withdrawal from the state, 
to be subject to service of process within the state in actions 
arising out of the business so transacted, where the service was 
made in accordance with the conditions upon which the business 
was permitted to be done. Thus, in the Phelps Case, service was 
made in Kentucky under § 631 of the Kentucky Statutes providing 
for service of process upon the Commissioner of Insurance. The 
Court of Appeals of Kentucky has decided that the withdrawal 
of the company from the state did not terminate the statutory 
agency for the acceptance of service which had been created as a 
condition of the company’s admission; the granted authority 
continued with respect to the business transacted. Home Ben. 
Soc. vs. Muehl, 109 Ky. 479, 484, 59 S. W. 520; Germania Ins. 
Co. vs. Ashby, 112 Ky. 303, 307, 308, 99 Am. St. Rep. 295, 65 
S. W. 611. Buta distinction obtains when the question is whether 
the mere continuance of the obligation to resident policyholders 
under the existing policies can be regarded as constituting in itself 
the transaction of a local business. ‘This distinction was made 
clear in the Hunter Case. There, the action was brought in New 
York against an insurance company upon judgments which had 
been obtained against the company in North Carolina. The ques- 
tion turned upon the validity of the service of process in the North 
Carolina actions. The insurance company, a New York cor- 
poration, had been admitted to do business in North Carolina, 
and had actually transacted business in that state prior to the 
year 1899. The Legislature of North Carolina enacted a statute 
providing that any corporation desiring to do business in the state 
after June 1, 1899, must become a domestic corporation. Severe 
penalties were prescribed for violation. Thereupon, the.board of 
directors of the company passed a resolution “to withdraw from 
the state and to dispense with and terminate the services of all 
its agents.” The agents were withdrawn accordingly and the 
premiums on policies theretofore issued were subsequently “re- 
mitted by mail to the home office of the company in New York, 
where the policies and premiums were payable.” ‘There were in 
that case, outside of this course of business, four transactions 
within the state after the withdrawal, which were of minor im- 
portance and of isolated character. The actions in question, in the 
North Carolina court, were not brought upon policies issued in 
North Carolina, and consequently it was sought to sustain the 
jurisdiction of the court upon the ground that, despite the with- 
drawal of the company, it was still doing business within the state. 
The court expressly overruled this contention. The court said: 
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It” (the company) ‘was given the choice to become a domestic 
corporation or go out of the state. It chose to go out of the state, 
and adopted the only way it could to do so. We think such course 
was open to it and we see no reason to question its good faith.” 
Id. p. 583. It was recognized that the authority which the com- 
pany had given with respect to service of process continued in 
force as to actions growing out of business which had been trans- 
acted within the state. But the continuance of the authority to 
accept service of process resulted from the nature and construction 
of that authority, and the view that the mere continuance of 
the obligation of contracts previously made within the state con- 
stituted a continuance of “doing business” within the state so as 
to give the company a “domicil of business,’ and thus subject 
it to the state’s jurisdiction, was distinctly disapproved. 

In the present case, the question is not, as in the Phelps Case, 
one as to the right to revoke the agency created under § 631 of 
the Kentucky Statutes with respect to the service of process in 
actions arising out of transactions which had taken place within 
the state. It is as to the power of the state to treat the mere 
continuance of the obligation of the existing policies held by 
vesident policyholders as the transaction of a local business justi- 
fying the imposition of an annual privilege tax in the absence of 
the actual conduct of business. within the limits of the state. 

We cannot conclude that the state has this power, and in this 
view the judgment must be reversed and the cause remanded 
for further proceedings not inconsistent with this opinion. 

It is so ordered. 


——-—-+- @e@ —- —-—-——. 


SUPREME COURT OF NEW YORK. 


Eouity Term. STEUBEN CouNTY. 


MURPHY 
vs. 


METROPOLITAN LIFE INS. CO.* 


2. INSURANCE—FORFEITURE OF POLICY—REINSTATEMENT. 


Where holder of life insurance policy disappeared and an administrator 
was appointed, and for a year or two paid premiums on the policy, 
and then ceased to do so, and after five years sued to have the policy 
restored, such relief cannot be granted, where payment of premium 
was a condition for keeping the policy in force, though plaintiff ad- 
visedly refused to pay the premium, because inconsistent with his 
theory that the insured was dead. 


(For other cases, see Insurance, Cent. Dig. 8§ 932, 933; Dec. Dig. § 365.) 
* Decision rendered, Dec. 3, 1915. 155 N. Y. Supp. 1062. 
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Suit by James W. Murphy, as administrator of Charles Houncker 
and of Kate M. Houncker, both deceased, against the Metropolitan Life 
Insurance Company, to obtain the reinstatement of a lapsed life insurance 
. policy. Complaint dismissed. 


James O. Sebring, of Corning, for Plaintiff. 
Frank J. Saxton, of Corning, for Defendant. 


CLARK, J. 

Charles Houncker, for many years a resident of the city of 
Corning, disappeared from his home on the 9th day of February, 
1911, and has never returned. Nothing has been heard from him 
since that time, except that it was claimed on the trial of a former 
action between the same parties that after Mr. Houncker dis- 
appeared he had been seen in Texas; but that rumor was carefully 
traced, and was shown to be without merit. At the time Mr. 
Houncker disappeared he held a life insurance policy in the de- 
fendant company, which had been carried for some years, and 
which was then in full force. A premium fell due on the 30th 
day of December, 1911, which was paid either by this plaintiff 
or some representative of Mr. Houncker. 

At the time of his disappearance said Houncker left a wife, 
Kate M. Houncker, who died about a month later, and this 
plaintiff was subsequently appointed administrator of the estate 
of said Charles Houncker, and also administrator of the estate of 
his wife, Kate M. Houncker, and he brings this action in his 
representative capacity for both estates, seeking to have the 
lapsed policy restored. ‘The payment of the premium of De- 
cember 30, 1911, on the life insurance policy above referred to 
was made after taking advice of counsel. On December 30, 1912, 
another premium fell due, and plaintiff had due notice when said 
payment was due, and due and proper notice was also mailed to 
the assured at his last known place of residence. Plaintiff did 
not pay the premium due December 30, 1912, and refused to pay 
the same, and it remained upaid until the 17th of February, 1913, 
when the policy lapsed for failure to pay the premium, and 
plaintiff now seeks to have the policy restored, and asks the court 
to exercise its equitable powers to restore it. 

[1] There is no evidence in this case of Mr. Houncker’s death, 
except any inferences that might be drawn from his long absence, 
and under these circumstances there would be no presumption of 
his death until after the lapse of seven years from the time of 
his disappearance. Matter of Davenport, 37 Misc. Rep. 455, 
75 N. Y. Supp. 934; Eagle vs. Emmet, 4 Bradf. Sur. 117; 
Matter of Sullivan, 51 Hun, 379, 4 N. Y. Supp. 59. The rule 
with reference to the presumption of a person’s death because 
of long absence may be stated as follows :— 

“The presumption of law is always in favor of the continuance 
of life, but this presumption is overcome by the presumption of 
death that arises in the case of a person who has been absent and 
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unheard of for seven years. This latter presumption does not, 
however, arise until the full period has elapsed, and when it does 
arise there is no reason why it should have a retroactive effect, 
so as to defeat the other presumption which was in full force ° 
during the waiting period.” 13 Cyc. 304. 


It will thus be seen that seven years must elapse before the 
presumption can be indulged that Charles Houncker is dead, and 
that presumption would not arise until February 9, 1918. In the 
meantime there is a presumption that he is living. In order to 
keep the insurance policy in question in force, it was necessary, 
according to its terms, that the annual premiums be paid as 
therein stated, and if for any reason the premiums were not paid, 
the policy by the terms of the contract became void. After the 
disappearance of Mr. Houncker, and after the death of his wife, 
the premium due December 30, 1911, had been paid; but when 
the premium of December 30, 1912, became due, although the 
plaintiff had received the required notice of the due date, he 
refrained from paying the premium, which he had a right to 
pay, and thus voluntarily took the position from which he now 
asks the court to relieve him. 

[2] While the presumption existed that Mr. Houncker was 
living (and that presumption still exists), if his representative 
desired to keep the policy in force, it was his duty to pay the 
annual premiums; and he having failed to do so through no 
mistake of fact, and through no fraud or misapprehension or 
lack of notice entering into the case, the position he occupies with 
reference to the enforcement of this policy is one entirely of his 
own choosing, and the court cannot exercise its equitable powers 
and restore the policy unless plaintiff has shown some good and 
sufficient reason for failing to paye the premium when due. The 
court, exercising its equitable powers, should of course relieve 
from all penalties and forfeitures for nonpayment of moneys 
due on a certain date, provided it can be done and at the same 
time be doing justice to the other party; but the court has no 
right to exercise such powers when the party seeking to be relieved 
voluntarily, and with his eyes open, placed himself in a position 
from which he seeks to be relieved, when the granting of such 
relief would injure the other party to the contract. 

By the terms of the policy, if the annual premiums were not 
paid after due and proper notices had been given as to when the 
payments were due, the policy became void. In this case the 
premium of December 30, 1912, was not paid, and never had been 
paid, the policy by its terms lapsed, and the court cannot restore 
it without doing an absolute injustice to defendant, which is 
standing upon its contract rights. The payment of the insurance 
premium was a condition which the assured was obliged to 
faithfully keep and perform in order to keep the policy in life. 
Plaintiff had paid the premium on December 30, 1911, and he 
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had a perfect right to and could have paid the premium due 
December 30, 1912. He was not deceived or defrauded in any 
way by any act of the defendant or its representatives, but he 
knowingly and advisedly neglected and refused to pay the 
premium, because, as he claimed, it would be inconsistent with his 
theory that Mr. Houncker was dead, and under these circum- 
stances a court of equity should not grant the relief asked for. 
Wheeler vs. Conn. Mut. Life Ins. Co., 82 N. Y. 543, 37 Am. 
Rep. 594; 25 Cyc. 824-844; 9 Cyc. 631. 

Judgment is therefore directed in favor of the defendant, dis- 
missing the complaint, with costs. 


‘ 


SUPREME COURT OF NORTH CAROLINA. 


SCHAS 
vs. 


EQUITABLE LIFE ASSUR. SOCIETY OF UNITED STATES. 
(No. 552.)* 


3. INSURANCE—APPLICATION—“SERIOUS ILLNESS.” 

A representation by insured in his application that he has not had any 
“serious illness’ means more than an illness which is temporary in 
its duration and not attended or likely to be attended by a permanent 
impairment of the health or the constitution, and more than an 
illness which was thought to be serious at the time of its occurrence 
and might have resulted in permanently impairing the health. 

(For other cases, see Insurance, Cent. Dig. §§ 681-690, 694-696; Dec. 
Dig. § 291.) 

(For other definitions, see Words and Phrases, First and Second Series, 
Serious Illness.) , 


4. INSURANCE — REPRESENTATION AS TO HEALTH — 
“SERIOUS.” 

The word “serious” is not generally used to signify a dangerous con- 
dition, but rather to define a grave, important, or weighty trouble. 

(For other cases, see Insurance, Cent. Dig. §§ 681-690, 694-696; Dec. 
Dig. § 291.) 

(For other definitions, see Words and Phrases, First and Second Series, 
Serious.) 


5. INSURANCE—APPLICATION—FALSITY OF STATEMENT— 
QUESTION FOR JURY—CONFLICTING EVIDENCE. 

Where, in an action on a life insurance policy, the defense was that in- 
sured’s statement in his application that he had not had any serious 
illness was false, and the evidence was conflicting on whether he had 

~* Decision rendered, Dec. 15, 1915. 87 S. E. Rep. 222. 

Vol. XLVII—10. 
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been a victim of self-pollution, causing his health to be seriously 
impaired at the time of making the application, the question whether 
he misstated the condition of his health was for the jury. 


(For other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. 
Dig. § 665.) 


Appeal from Superior Court, Buncombe County; Webb, Judge. 

Action by Fannie Schas against the Equitable Life Assurance Society 
of the United States. From judgment for plaintiff, defendant appeals. 
No error. 


Bourne, Parker & Morrison and T. F. Davidson, all of Asheville, for 
Appellant. 
Mark W. Brown, of Asheville, for Appellee. 


WALKER, J. 

This case was before us at a former term, and is reported in 
166 N. C. at page 55, 81 S. E. 1014. We then ordered a new 
trial for errors committed in the trial below. At the February 
term, 1915, it was again tried upon issues, and the jury returned 
the following verdict :— 

“(1) Did the insured, Lewis Schas, at the time of signing the 
application for the policy sued on, represent that he had not been 
under the care of a physician within two years: next preceding 
date of said application, as alleged in the complaint? Answer: 
Yes. 

“(2) Had the insured, Lewis Schas, been under the care of a 
physician within two years preceding the date of said application ? 
Answer: No. 

“(3) Did the insured, Lewis Schas, represent at the time of 
making his application for the insurance that the policy should 
not take effect until the first premium had been paid during his 
good health? Answer: Yes. , 

“(4) At the time of the payment of said first premium was 
said Lewis Schas in good health? Answer: Yes. 

“(5) Did the insured, Lewis Schas, at the date of his applica- 
tion for the policy of insurance, represent that he had not had 
any serious illness or disease, except diseases incident to child- 
hood? Answer: Yes. 

“(6) Had. Lewis Schas had any serious illness or disease, ex- 
cept diseases incident to childhood, at the time of his application 
for the insurance policy sued on? Answer: No. 

“(7) Was the death of insured brought about by his own in- 


tentional self-destruction, as alleged in the answer? Answer: 
No.” 


The defendant has appealed from the judgment rendered upon 
the verdict. 

[1,2] The questions of evidence are unimportant and call for 
no special comment. Some of the questions were not answered, 
and therefore no harm was done, and where they were asked by 
defendant, and ruled out, it does not. appear what the-answers 
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would have been or what was expected to be proved, so we can 
see that there was prejudice. In re Smith’s Will, 163 N. C. 464, 
79 S. E. 977; State vs. McKenzie, 166 N. C. 290, 81 S. E. 301; 
State vs. Lane, 166 N. C. 333, 81 S. E. 620. Harmless error is 
not ground for a reversal. The ruling must be material, and 
prejudicial to appellant. 


[3,5] The instruction as to what constituted “serious illness” 
was substantially correct, and we think that the jury must 
have fully understood what is meant by the term, as used in the 
policy. On the conflicting state of the evidence as to whether the 
illness of the deceased was a serious illness, it was for the jury, 
to whom the case was submitted, to decide. The question pro- 
pounded to the applicant did not require him to give information 
as to the last illness he had suffered, but the last serious illness. 
Not every illness is serious. An illness may be alarming at the 
time, or thought to be serious by one afflicted, and yet not be 
“serious” in the sense of that term as used in insurance contracts. 
An illness that is temporary in its duration, and entirely passes 
away, and is not attended, nor likely to be attended, by a per- 
manent or material impairment of the health or constitution, is 
not a serious illness. It is not sufficient that the illness was 
thought to be serious at the time it occurred, or that it might 
have resulted in permanently impairing the health. Union Mut. 
Ins. Co. vs. Wilkinson, 13 Wall. 222, 20 L. Ed. 617. A cold may 
be, and sometimes is, followed by pneumonia, pleurisy, abscess of 
the lungs, and consumption, but to hold that because a cold may 
be attended or followed by such consequences it is a serious 
illness, and that a failure to mention such in response to an in- 
quiry in an application for insurance as to the nature and char- 
acter of any serious illness the applicant has suffered, would 
result in invalidating almost all contracts of insurance the 
covenants of which are based upon the statements in the applica- 
tion as warranties; for, if a careful investigation should be made 
into the lives of persons insured, in almost every life.there would 
be found some incident of illness of such ordinary occurrence and 
insignificance in its effect, yet of possible seriousness, which the 
appellant, without careful scrutiny and accurate recollections of 
his past life, has overlooked to mention. Em. Ho. of Co. Wood- 
men vs. Prater, 24 Okla. 214, 103 Pac. 558, 23 L. R. A. (N. S.) 
917, 20 Ann. Cas. 287, and notes. It has been held that, if the 
affliction is of a permanent character, it must certainly be a 
serious one ; and if it is merely temporary, and to pass away with- 
out serious results, it cannot well be said to render the person un- 
sound in his general health. The word “serious” is not generally 
used to signify a dangerous condition, but rather to define a grave, 
important, or weighty trouble. Brown vs. Met. L. Ins. Co., 65 
Mich. 306, 32 N. W. 610, 8 Am. St. Rep. 894. Serious or severe 


illness does not include the ordinary diseases of the country, 
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which yield readily to medical treatment, and, when ended, leave 
no permanent injury to the physical system, but refers to those 
severe attacks which often leave a permanent injury and tend to 
shorten life. Holloman vs. Life Ins. Co., 1 Woods, 674; s. c., 
12 Fed. Cas. No. 6,623. In Webster’s Dictionary the word 
“serious” is defined as something “giving rise to apprehension; 
attendant with danger; as a serious injury or condition; im- 
portant, weighty, not trifling; grave;” and we find substantially 
the same definitions given in other dictionaries. The court, in 
Caruthers vs. Kansas Mut. L. Ins. Co. (C. C.) 108 Fed. 487, 
gives the same meaning to those words, and states that, as the 
company saw fit to use the word “serious,” it should not complain 
that the applicant failed to mention, in reply to its questions as 
to whether he had ever been ill, every slight ailment. It was held 
in Illinois M. B. Society vs. Winthrop, 85 Ill. 542, that a state- 
ment in an application for life insurance that the applicant has 
had no serious illness will be construed to mean that he has never 
been so ill as to permanently impair his constitution and render 
the risk unusually hazardous. Justice Walker, for the court, said 
in that case, at page 542 of 85 IIl.:— 

“What is to be understood by ‘serious illness’? If any sick- 
ness which may terminate in death, then it must embrace almost 
every distemper in the entire catalogue of diseases. To give such 
an interpretation to this expression would, we have no doubt, 
defeat a recovery in a large majority of the certificates issued by 
the society. The true construction of the language must be that 
the applicant has never been so seriously ill as to permanently 
impair his constitution, and render the risk unusually hazardous. 
It seems to us that this is the only reasonable construction that 
can be given to the language. It is reasonable, and is fair to 
both parties, and works no hardship or injustice to any one, 
whether the answers are warranted to be true, or only as a fair 
statement of facts, honestly and truly given as understood by 
the applicant.” 


See, also, French vs. F. & C. Co., 135 Wis. 259, 115 N. W. 869, 
17 L. R. A. (N. §.) 1011; Drakeford vs. Knights of Damon, 
61 S. C. 338, 39 S. E. 523; Woodmen vs. Prater, 24 Okla. 214; 
103 Pac. 558, 23 L. R. A. (N. S.) 917, 20 Ann. Cas. 287; 
Hockaday vs. Jones, 8 Okla. 156, 56 Pac. 1054; Daniel vs. Mod. 
Woodmen, 53 Tex. Civ. App. 570, 118 S. W. 211, 213; Union 
Mut. Ins. Co. vs. Wilkinson, supra. 

[6] We are inclined to the opinion, from the medical testi- 
mony, that the trouble which, as the defendant alleges, afflicted 
the insured, may have been, in some circumstances, of a serious 
nature, if the result of constant indulgence. If it was a physical 
and mental condition of the patient, which supervened a long and 
persistent course of self-abuse, or masturbation, and was calcu- 
lated to impair permanently his constitution, it was serious within 
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the meaning of any definition we have found; but the jury, we 
think, have so effectually disposed of the defendant’s contention 
in regard to the existence of any such condition or illness that 
any discussion of the meaning of the words would be futile. We 
must assume, in the absence of the charge, which was not sent 
to this court, that the judge properly submitted the issues to the 
jury, other than in the instruction to which exception was taken, 
and as to this one it may be said that defendant’s contention 
practically was that the habit of the applicant was of such a kind 
as to impair his health and vigor, if he was, in fact, addicted to 
the degrading and vicious practice. ‘The jury have virtually 
found that he was not, for, if that is the inevitable or even 
probable tendency of the habit, as testified by the physicians, they 
have found that his health was good, or sound, or, as we under- 
stand it, that it was unimpaired, when he paid the first premium, 
and this could scarcely have been so, if he had been the victim 
of onanism or self-pollution. As was said substantially in the 
Craven Will Case, at this term, 86 S. E. 589:— 

“| here are” many exceptions “in the case, but on a careful 
examination of the record we do not think that, if there was any 
error in the rulings of the court” to which they were taken, “it 
constitutes sufficient ground for granting a new trial. It is not 
any and every error committed during the course of a trial that 
will induce an appellate court to set aside a verdict and judgment 
and award a new trial, as, betore this is done, there should be 
both error and prejudice to the appellant. If he is not hurt by 
the ruling, * * * there is no reasonable ground ot complaint. 
We thus referred to this principle in State vs. Smith, 164 N. C. 
480, 79 S. E. 982, and more recently in State vs. Heavener, 
168 N.C. 156, 83 S. E. 735, and Ferebee vs. Berry, 168 N. C. 282, 
84 S. E. 262.” 

We find this in the record at page 89 :— 

“The court gave the contentions of both parties fully, and 
charged upon the law applicable to the case, as the court under- 
stands it, keeping in mind the decision rendered in this case by the 
Supreme Court.” 

Taking a broad and practical view of the case, upon its legal 
merits, as disclosed by this record, if there has been any error, 
it is manifestly of such little moment as not to have affected the 
verdict in the least. 

‘The defendant has had two fair opportunities to defeat the 
plaintiff's recovery, and we are convinced that, should there be 
another trial, the result would be the same. We are not disposed 
to prolong the litigation upon trivial grounds, even if there had 
been error, which we can see, had not prejudiced the defendant. 
The case has been fairly tried in accordance with the directions 
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given in the former opinion of this court, and it is perfectly 
evident that the juries were against the defendant’s contentions 
on the facts. 

No error. 


COURT OF CIVIL APPEALS OF TEXAS. 


AUSTIN, 


RIBBLE 
vs. 


ROBERTS. (No. 5516.)* 


INSURANCE — DELIVERY AND ACCEPTANCE OF POLICY - 
ESTOPPEL. 

As claimed by plaintiff, he was induced to take life insurance by the rep- 
resentations of the insurer’s agent that the annual premium would 
be $81.90, whereas the policy provided for payment of an annual 
premium of $86.90. A few days after the delivery of the policy 
plaintiff discovered this discrepancy and wrote the agent a letter call- 
ing his attention to it, and stating that he did not want the policy 
unless he could get it corrected and would hold it subject to the 
agent’s order unless corrected. The agent did not answer the letter, 
and, though they lived in the same community, plaintiff neither re- 
turned the policy, notified the company, nor again wrote the agent 
until payment of the second annual premium was demanded, when 
he notified the company that he had dropped the policy. Held that, 
conceding that fraud was proved, there being no offer to return the 
policy, except what might be construed as a conditional proposition 
to do so, plaintiff’s retention of the policy was an acquiescence therein, 
and a ratification thereof, and estopped him from asserting the con- 
trary as a defense to an action on notes given for the premiums. 


(For other cases, see Insurance, Cent. Dig. §§ 75, 253-262; Dec. Dig: § 141.) 


Appeal from Brown County Court; Frank H. Sweet, Judge. 
Action by A. D. Ribble against J. B. Roberts. From a judgment for 
defendant, plaintiff appeals. Reversed and rendered. 


Miller & Low, of Brownwood, for Appellant. 
Mark McGee and Scott & Foster, all of Brownwood, for Appellee. 


Rice, J. 
This suit was instituted by appellant against appellee in the 
justice court on the 15th of April, 1914, to enforce the collection 
of two notes, executed by appellee, of date May 27, 1911, one for 
the sum of $81.90, and the other for the sum of $11.11, each 
payable to the order of Ribble and Wilson, the first on Novem- 
ber 1, 1911, and the latter upon the tender to appellee of a certain 


* Decision rendered, Oct. 20, 1915. Rehearing denied, Nov. 24, 1915. 
180 S. W. Rep. 620. 








Life.] Ribble vs. Roberts. 157 


life insurance policy, in consideration for which they were exe- 
cuted, the first bearing 8 per cent interest from date and providing 
for 10 per cent attorney’s fees, if placed in the hands of an at- 
torney for collection. 

Appellee resisted their payment upon the ground that Wilson 
made fraudulent representations to him to procure their execution 
and induce him to take said insurance, in this, that he represented 
that the annual premium upon said policy of insurance would 
be $81.90, whereas, in truth and in fact, the policy when delivered 
provided for the payment of an annual premium of $86.90. 

Trial in the justice’s court resulted in a judgment in favor of 
appellant, from which an appeal was taken to the county court, 
where the case was tried by a jury on special issues and judgment 
was rendered for appellee, from which appellant has prosecuted 
this appeal. 

It appears from the evidence that on the 27th of May, 1911, 
A. D, Ribble and Chas. Wilson were agents for the American 
Home Life Insurance Company of Ft. Worth, and, as such, 
entered into a contract with appellee whereby he agreed to take 
out a policy of insurance upon his life in said company for the 
sum of $2,500, and the notes in question were executed in pay- 
ment of the premiums therefor. It further appears that Wilson 
agreed that the annual premium should be $81.90. ‘The policy, 
however, recited that it should be $86.90, and the application, 
which the appellee signed without reading, contained a similar re- 
cital. Wilson did nothing, however, that induced him to sign the 
application without reading it, and states that the note was made 
for $81.90 by mistake. Desiring the policy to take effect from 
date and the premiums therefor to become due on the Ist of 
November of each year, the first note was given for the first 
annual premium, and the second to cover the short term insur- 
ance; that Wilson represented to him that the annual premiums 
on said policy would be $81.90. About the Ist of June thereafter 
the policy was delivered to him by Wilson, but, being about ready 
to go to the field to work, he put the policy in his trunk without 
reading it. Within three or four days thereafter he showed the 
policy to his brother-in-law, who called his attention to the fact 
that the premium called for therein was $86.90, instead of $81.90. 
On the next day thereafter he went to see Wilson, who lived in 
the neighborhood, about this matter, intending to turn the policy 
back to him, but he failed to see him. He did not try to see 
Ribble, because he was not then in the country. On returning 
home he wrote Wilson a letter calling his attention to the dis- 
crepancy, stating that he had promised to write the policy for the 
premium of $81.90; that he did not want the policy, unless he 
could get it corrected to conform to his agreement, and would 
hold it subject to his order unless corrected; that he heard noth- 
ing thereafter from Wilson or Ribble about the policy until about 
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the time the note became due; that he did not write again to 
either of them in regard to it; that Wilson lived in the same 
community, and he could easily have seen him, but that he did 
not see him often, and did not mail the policy to either of them, 
nor did he at any time demand the return of his notes; that he 
never notified the company that he would not accept the policy, 
or that he desired any changes in it, until after it drew on him 
through the Brownwood Bank for the second annual premium, 
which was due on November 1, 1912; that he then notified the 
bank and the company that he would not pay the premium, but 
had dropped the policy; that he would not have agreed to 
take the policy if he had known that it called for an annual 
premium of $86.90; that he still had the policy of insurance in , 
his possession ; and that he never told his mother, the beneficiary, 
who lived with him, that he had rejected it. 

Appellant requested and the court refused to give a peremptory 
instruction in his behalf, which is assigned as error. He also 
questions the sufficiency of the evidence to sustain the judgment. 
We agree with appellant in both of these contentions, and think 
the charge requested should have been given. Ccnceding, for 
argument’s sake, that there was sufficient proof of fraud to justify 
the avoidance of the policy on this ground, if the proper steps 
had been taken to do so, and that the notes were therefore with- 
out consideration to support them, still it appears that appellee 
never at any time returned or offered to return the policy. It is 
true that what he did may be construed as a conditional propo- 
sition to do so, if the company should fail to change the policy so 
as to conform to his understanding of the matter; yet, after fail- 
ing to hear from the agent to whom he had written, he kept the 
policy, and had it in his possession at the time the suit was in- 
stituted. The refusal of Wilson to respond to this letter and his 
neglect to conform to the request herein made, with the con- 
tinuous retention of the policy on the part of appellee, is sufficient, 
we think, to show his acquiescence in and ratification of the 
policy as written, and will therefore estop him from asserting the 
contrary. Having had the benefit of the policy from its date, 
thereby giving the beneficiary a right of action thereon in the 
event of his death, he should not now be permitted to repudiate 
the payment of the notes on the ground of failure of considera- 
tion; but, on the contrary, that he did must be regarded as an 
election by him to treat the policy as being in full force. See 
American Ins. Co. vs. Dillahunty, 89 Ark. 416, 117 S. W. 245; 
Smith vs. Smith, 86 Ark. 284, 110 S. W. 1038; Remmel vs 
Griffin, 81 Ark. 269,99 S. W. 70; N. Y. Life Ins. Co. vs. Miller, 
11 Tex. Civ. App. 536, 32 S. W. 550; King vs. Mayes, 3 Ind, T. 
362, 58 S. W. 573; 25 Cyc. 757-8 and notes; Leigh vs. Brown, 
Ga. 258, 25 S. E. 621; Fennell vs. Zimmerman, 96 Va. 197, 
31 §. E. 22; Plympton vs. Dunn, 148 Mass. 523, 20 N. E. 180; 
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American Ins. Co. vs. Neiberger, 74 Mo. 167; 1 Joyce on Insur- 
ance, § 58, where it stated that :— 

“If the application for insurance does not set forth all the 
provisions which the policy is to contain, and the agent represents 
that the policy will contain certain lawful stipulations, the policy 
must contain them or the insured will not be bound to accept it. 
In such case, however, it is incumbent upon the applicant imme- 
diately on receipt of the policy to notify the company of his re- 
fusal to accept the policy.” 


For the reasons indicated, the judgment of the court below is 
reversed, and judgment here rendered on both notes for appellant. 
Reversed and rendered. 


AFRO-AMERICAN LIFE INS. CO. vs. ADAMS. 
(3 Div. 194.)* 


(Supreme Court of Alabama.) 


1. INSURANCE—INSURABLE INTEREST—INTEREST IN LIFE 


The insured has an unlimited insurable interest in his own life, so that 
any one may take out a policy on his own life and make it payable 
to whom he will. 


(For other cases, see Insurance, Cent. Dig. §§ 158-162; Dec. Dig. § 116.) 


2. INSURANCE—AVOIDANCE OF POLICY FOR MISREPRESEN- 
TATION. 


The statement in an application for an insurance policy that the benefici- 
ary therein named was a grandson of the insured, although untrue, is 
not such a misrepresentation when made in good faith, and where the 
beneficiary had long lived with the insured and was generally recog- 
nized as her grandson, especially in view of Code 1907, § 4572, pro- 
viding that no oral or written misrepresentation in the negotiation of 
a policy of life insurance or in the application thereof shall avoid the 
policy, unless made with actual intent to deceive, or the matter mis- 
represented increased the risk of loss. 


(For other cases, see Insurance, Cent. Dig. § 677; ie Dig. § 298.) 


3. INSURANCE — AVOIDANCE OF POLICY FOR FRAUD—EVI- 
DENCE. 

Where the defendant’s agent solicited the insured, who directed that the 
policy be made to plaintiff, referring to him as her grandson, without 
suggestion, and plaintiff had long lived with insured and called her 
“mother,” there is no fraud in securing the policy by reason of the 
fact that he was not her grandson. 

(For other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. Dig. 
§ 665.) 


* Decision rendered, Nov. 4, 1915. Rehearing denied, Dec. 2, 1915. 
70 South. Rep. 119. 
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Appeal from City Court of Montgomery; Gaston Gunter, Judge. 
Action by Lowndes W. Adams against the Afro-American Life In- 

ee Sere From a judgment for plaintiff, defendant appeals. 
rmed. 


Evans & Parrish, of Montgomery, for Appellant. 
L. A. Sanderson, of Montgomery, for Appellee. 


——-—-¢+e 


AMERICAN NAT. INS. CO. vs. MOORE. (6 Div. 884.)* 
(Court of Appeals of Alabama.) 


1. INSURANCE—LIFE INSURANCE—BENEFICIARIES—NECES- 
SITY FOR INSURABLE INTEREST. 


Every person has an insurable interest in his own life and where a bene- 
ficiary was not present when negotiations were made and a policy 
was taken out by insured on her own life, insured could make the 
benefit payable to such beneficiary whether or not the beneficiary had 
an insurable interest, and the insurer having issued the policy with 
knowledge of the nature of the beneficiary’s interest could not defeat 
recovery because of a want of insurable interest in such person. 


(For other cases, see Insurance, Cent. Dig. §§ 136-138; Dec. Dig. § 114.) 


2. INSURANCE—ACTIONS ON POLICY—INSTRUCTIONS. 


In an action on a life insurance policy by a person claimed to have no 
insurable interest, an instruction that plaintiff could only recover 
premiums paid by herself was properly refused, if for no other 
reason, because it did not authorize a recovery of interest on such 
premiums. 

(For other cases, see Insurance, Cent. Dig. § 1494; Dec. Dig. § 598.) 


Appeal from City Court of Bessemer; J. C. B. Gwin, Judge. 
Action by Josie Moore against the American National Insurance 
Company. Judgment for plaintiff, and defendant appeals. Affirmed. 


Estes, Jones & Welch, of Bessemer, for Appellant. 
Goodwyn & Roégs, of Bessemer, for Appellee. 


* Decision rendered, Nov. 18, 1915. On application for rehearing, 
Dec. 8, 1915. 70 South. Rep. 190. 
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BROTHERHOOD OF AMERICAN YEOMEN vs. 
FORDHAM. (No. 221.)* 


(Supreme Court of Arkansas.) 


INSURANCE—BREACH OF WARRANTY—EFFECT. 


Where plaintiff’s husband’s mutual benefit certificate provided that the 
answers made in his medical examination were warranted to be true, 
and that the answers to the questions asked by the medical examiner 
should be held to be warranties, breach of such a warranty by plaintiff, 
when asked, on March 4, 1911, if he had ever had heart trouble or 
any disease of the stomach or bowels, or had consulted a physician 
within ten years, -by answ ring that he had typhoid fever in 1900, 
but had completely recovered (which was false, the attack having 
been in 1905), avoided the certificate, since the breach of warranty 
operated as an express breach of the contract. 


(For other cases, see Insurance, Cent. Dig. §§ 1859-1865; Dec. Dig. § 723.) 


Appeal from Circuit Court, Hot Spring County; W. H. Evans, Judge. 

Action by Mrs. H. C. Fordham against the Brotherhood of American 
Yeomen. Judgment for plaintiff for $776.50, and defendant appeals. Case 
dismissed. 


John D. Dennison, Jr., of Des Moines, Iowa, and E. H. Vance, Jr., of 
Malvern, for Appellant. 
J. C. Ross, of Malvern, for Appellee. 


* Decision rendered, Nov. 8, 1915. 180 S. W. Rep. 206. 


NATIONAL AMERICANS vs. RITCH. (No. 6.)* 


(Supreme Court of Arkansas.) 


. INSURANCE—MUTUAL BENEFIT INSURANCE—CONTRACT 
—VALIDITY. 


A condition in a policy of mutual benefit insurance grovidies that the 
questions and answers made by the applicant to the medical examiner 
were a part of the contract and were warranties, and that the policy 
was void if any of the answers were not true, is a valid agreement, 
so that a material false representation by the insured voided the 
policy. 

(For other cases, see Insurance, Cent. Dig. §§ 1859-1865; Dec. Dig. § 723.) 


2. INSURANCE—UNDER CARE OF A PHYSICIAN—“CONSULT 
WITH A PHYSICIAN”—MUTUAL BENEFIT INSURANCE— 
CONTRACT—WARRANTIES—FALSE STATEMENTS. 


Where the insured in applying for a benefit certificate had within five 
years been examined by a physician for the purpose of securing a 
pension, and in the application for the certificate stated that she had 


* Decision rendered, Nov. 22, 1915. 180 S. W. Rep. 488. 
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not consulted or been under the care of any physician within five 
years, the statement was not false; the examination which was had 
not being with a view of treatment by the physician. 

(For other cases, see Insurance, Cent. Dig. §§ 1859-1865; Dec. Dig. § 723.) 


(For other definitions, see Words and Phrases, Second Series, Consulta- 
tion with a Physician.) 


3. INSURANCE—MUTUAL BENEFIT INSURANCE—CONTRACT 
—CONSTRUCTION. 


The language of a question in an application for insurance must be read 
in its plain, ordinary, and natural signification. 


(For other cases, see Insurance, Cent. Dig. §§ 1859-1865; Dec. Dig. § 723.) 


5. INSURANCE—MUTUAL BENEFIT INSURANCE—CONTRACT 
—WARRANTIES—“AILMENT.” 


Where the insured at the time of applying for a benefit certificate had 
chronic rheumatism, she did not have an “ailment” within the 
meaning of the application for the policy, since an ailment as there 
used means something which substantially impairs the health of the 
applicant, materially weakens the vigor of his constitution, or seriously 
deranges his vital functions. 

(For other cases, see Insurance, Cent. Dig. §§ 1859-1865; Dec. Dig. § 723.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Ailment.) 


6. INSURANCE—MUTUAL BENEFIT INSURANCE—CONTRACT 
—WARRANTIES—EVIDENCE. 

Although an examining physician stated that the insured ‘had chronic 
rheumatism five years before she applied for a policy of insurance in 
which she stated that she had no ailment, it could not be said as a 
matter of law that at the time she made her application for insurance 
she did have an ailment. 


(For other cases, see Insurance, Cent. Dig. § 2009; Dec. Dig. § 825.) 
Appeal from Circuit Court, St. Francis County; J. M. Jackson, Judge. 

. Action by Walter Ritch, administrator, against the National Amer- 

icans. From a judgment for plaintiff, defendant appeals. Affirmed. 


D. C. Finley, of Kansas City, Mo., for Appellant. 
Mann, Bussey & Mann, of Forrest City, for Appellee. 


ee 


BENJAMIN vs. DISTRICT GRAND LODGE NO. 4, 
INDEPENDENT ORDER B’NAI B’RITH. 
(S. F. 6780.)* 


(Supreme Court of California.) 


1. INSURANCE—LIFE INSURANCE—ACCRUAL OF CAUSE OF 
ACTION—SEVEN YEARS’ ABSENCE. 


Where, to prove the fact of insured’s death, the presumption under Code 
Civ. Proc. § 1963, subd. 26, that a person not heard from in seven 


* Decision rendered, Oct. 27, 1915, Rehearing denied, Nov. 26, 1915. 
152 Pac. Rep. 731. 


‘ 
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years is dead must be relied on, the cause of action on the benefit 
certificate, providing for payment on “satisfactory evidence” of his 
death, does not arise till lapse of such time. 


(For other cases, see Insurance, Dec. Dig. § 804.) 


2. INSURANCE—LIFE INSURANCE—PROOF OF DEATH—TIME 
OF PRESENTATION—SEVEN YEARS’ ABSENCE. 


Proofs of death of insured need be not presented till the presumption of 


his death from seven years’ unexplained absence arises; there being 
no proof without such presumption. 


(For other cases, see Insurance, Cent. Dig. §§ 1963-1965; Dec. Dig. § 789.) 


4. INSURANCE—LIFE INSURANCE—TIME OF DEATH—SUICIDE 
—PRIOR ATTEMPT. 


As an act tending to show the state of insured’s mind at or about the 
time of his disappearance, and indicating the probability of his having 
then committed suicide as he declared he would, the fact of his 
attempt, seven months before, to commit suicide is admissible; its 
remoteness in time going only to its weight. 


(For other ca_es, see Insurance, Cent. Dig. §§ 2003-2005; Dec. Dig. § 818.) 


_ Department 2. Appeal from Superior Court, city and county of 
San Francisco; Robert M. Clarke, Judge. 
Action by Rachel Benjamin against the District Lodge No. 4, In- 


dependent Order of B’Nai B’rith. Judgment for plaintiff, and defendant 
appeals. Affirmed. 


Edmund Tauszky, of San Francisco, for Appellant. 


M. H. Wascerwitz and L. A. Redman, both of San Francisco, for 
ivespondent. 


SUPREME LODGE OF MODERN AMERICAN 
FRATERNAL ORDER vs. MILLER. 
(No. 8659.) * 
(Appellate Court of Indiana. Division No. 2.) 


i INSURANCE—FRATERNAL INSURANCE—WARRANTY— 
BREACH BY INSURED. 


Where the application of decedent for fraternal insurance warranted his 
answers to the questions in the medical examination to be true, and 
agreed that such answers should constitute part of the contract be- 
tween himself and the society, and that any false statement in the 
answers should render the contract null and void and forfeit de- 
cedent’s right or the beneficiary’s to benefits under the policy, and 
decedent, in answering the medical questions, made misstatements to 
the effect that he had never received sick benefits from any other 
society; that he had never applied to any company for insurance 
without receiving the sort of policy applied for; that he had never 


* Decision rendered, Dec. 9, 9, 1915. 110 N. E. Rep. 556. 
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consulted a physician; and that there was nothing in his physical 
history tending to shorten his life, the beneficiary, in the absence of 
waiver by the society, could not recover on the policy, whether such 
misstatements were innocently made or not, since the courts will 
enforce whatever contract competent persons may desire to make so 
long as it is not illegal and against public policy. 

(For other cases, see Insurance, Cent. Dig. §§ 1859-1869; Dec. Dig. § 723.) 


2. INSURANCE —FRATERNAL INSURANCE—MATERIAL MIS- 
REPRESENTATIONS—EFFECT. 


Where, upon applying for fraternal insurance, the decedent misrepre- 
sented that he had never received sick benefits from other societies, 
had never been refused insurance, and had never consulted physicians, 
the beneficiary could not recover on the policy issued in consequence, 
in the absence of waiver by the insurer, though the representations 
were not warranties, as the matters misrepresented were materia; to 
the risk. 


(For other cases, see Insurance, Cent. Dig. §§ 1859-1865; Dec. Dig. § 723.) 


3. INSURANCE— FRATERNAL INSURANCE — CONSTRUCTION 
OF CONTRACT. 


Where the policy insuring decedent in a fraternal benefit society was in 
writing, plain and unambiguous, its construction was for the court. 


(For other cases, see Insurance, Cent. Dig. § 2009; Dec. Dig. § 825.) 


4. INSURANCE—FRATERNAL BENEFIT INSURANCE—ACTION 
ON POLICY—QUESTION FOR COURT. 

Jn an action on a fraternal benefit life policy, where there was no dispute 
as to the evidence relating to the knowledge which the society had 
acquired of the breach by the decedent of his warranties of the truth 
of. statements made by him on medical examination, or as to the 
facts connected with the rescission of the policy, the question whether 
there was a timely rescission was for the court. 


(For other cases, see Insurance, Cent. Dig. § 2009; Dec. Dig. § 825.) 


Appeal from Superior Court, Allen County; Ed O’Rourke, Judge. 

Action by Lydia Miller against the Supreme Lodge of Modern 
American Fraternal Order. Judgment for plaintiff for $1,000, and de- 
fendant appeals. Reversed. 


Leonard, Rose & Zollars, of Fort Wayne, for Appellant. 
William C. Ryan and Charles J. Ryan, both of Fort Wayne, for 
Appellee. 


te iQ 


FRATERNAL AID ASS’N vs. GREMMINGER. 
(No. 22927.)* 


(Supreme Court of Indiana.) 


2. INSURANCE—FRATERNAL BENEFIT INSURANCE—SUFFI- 
CIENCY OF EVIDENCE—WAIVER. 

Evidence, in an action upon a beneficiary certificate, held sufficient to 
show the insurer’s waiver of the insured’s false representation as to 
his use of intoxicating liquors. 

(For other cases, see Insurance, Cent. Dig. §§ 2006, 2007; Dec. Dig. § 819.) 


* Decision rendered, Dec. 7, 1915. 110 N. E. Rep. 546. 
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Appeal from Circuit Court, Sullivan County; Wm. J. Bridwell, Judge. 

Action by Clara A. Gremminger against the Fraternal Aid Associa- 
tion. Judgment for plaintiff, and defendant appeals. Transferred from 
Appellate Court, under section 1405, Burns’s 1914. Affirmed. 


John O. Piety, of Terre Haute, for Appellant. 
Davis & Davis, of Terre Haute, and Hays & Hays, of Sullivan, for 
Appellee. 


MUNGER vs. BROTHERHOOD OF AMERICAN YEOMEN. 
(No. 30191.)* 


(Supreme Court of Iowa.) 


1, INSURANCE— MUTUAL BENEFIT INSURANCE—LAPSE— 
CONDITIONS—*THEN.” 


Where plaintiff's intestate became insured in defendant company by a 
certificate reciting its issuance and acceptance * ‘upon the following 
warranties, conditions, and agreements,” among them that if the 
member should become delinquent in payments due, “then” the cer- 
tificate should be null and void, the certificate lapses absolutely upon 
failure to pay any assessment; the word “then” meaning “in that 
case,” or “in consequence thereof,” “for this reason.” 

(For other cases, see Insurance, Cent. Dig. §§ 1895, 1896, 1903; Dec. Dig. 
§ 750.) 

(For es definitions, see Words and Phrases, First and Second Series, 
Then. 


2. INSURANCE—MUTUAL BENEFIT INSURANCE—CONDI- 
TIONS. 

Conditions declaring a certificate of insurance ipso facto void upon the 
omission to pay dues or assessments at the time exacted are valid. 

(For other cases, see Insurance, Cent. Dig. §§ 1895, 1896, 1903; Dec. Dig. 


3. INSURANCE—MUTUAL BENEFIF INSURANCE—CONSTRUC- 
TION. 


Although the language employed in a contract of insurance must be con- 
strued strictly against the insurer, its ordinary and natural meaning 
cannot be perverted. 


(For other cases, see Insurance, Cent. Dig. §§ 1870-1872; Dec. Dig. § 726.) 


Appeal from District Court, Polk County; W. S. Ayres, Judge. 

Action on a certificate of membership in defendant association stipu- 
lating for insurance resulted in a direct verdict for defendant and judg- 
ment thereon. The plaintiff appeals. Affirmed. 


H. L. Bump and Parsons & Mills, all of Des Moines, for Appellant. 
John D. Dennison, Jr., and H. C. Evans, both of Des Moines, for 
Appellee. 


" Decision rendered, Nov. 22, 1915. 154 N. W. Rep. 879. 
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SOVEREIGN CAMP, WOODMEN OF THE WORLD, vs. 
ETHRIDGE.* 


(Court of Appeals of Kentucky.) 


1. INSURANCE—MUTUAL BENEFIT INSURANCE — SUICIDE — 
INSANITY—EVIDENCE. 


In an action by the beneficiary under a life insurance policy, where the 
defense was based upon a clause in the policy providing for for- 
feiture in case of suicide, evidence held sufficient to take the case to 
the jury on the question whether assured was so insane as to render 
him irresponsible for his act. 


(For other cases, see Insurance, Cent. Dig. § 2009; Dec. Dig. § 825.) 


2. INSURANCE—SUICIDE—INSANITY—EFFECT. 

A suicide forfeiture clause in an insurance policy will not render the 
policy void, where assured was so insane at the time of taking his 
own life as not to know that he was doing so, or that his act would 
cause death, or assured acted on an insanely ungovernable impulse. 

(For other cases, see Insurance, Cent. Dig. § 1956; Dec. Dig. § 788.) 


Appeal from Circuit Court, Fulton County. 
Action by B. J. Ethridge against the Sovereign Camp Woodmen of 
the World. From a judgment for plaintiff, defendant appeals. Affirmed. 


Coleman & Wells, of Murray, for Appellant. 
R. O. Hester and Hester & Hester, all of Mayfield, for Appellee. 


~ * Decision rendered, Nov. 18, 1915. 179 S. W. Rep. 1022. 


ROSENFELD vs. BOSTON MUT. LIFE INS: CO.* 


(Supreme Judicial Court of Massachusetts. Berkshire.) 


1. INSURANCE—LIFE INSURANCE—PREMIUMS—CONTRACT— 
CONSTRUCTION. 


Where plaintiff’s policy of life insurance provided that “in no event shall 
the assured * * * be required to pay * * * any amount ex- 
ceeding the rates contained in the table upon the back of said policy,” 
such language incorporated the table of rates by reference into the 
contract, and the maximum premium rates fixed by such table could 
not be exceeded by the insurer. 


(For other cases, see Insurance, Cent. Dig. §§ 308-311; Dec. Dig. § 151.) 


2. INSURANCE—INSURANCE COMPANIES — OF FICERS— 
STOCKHOLDER’S RATIFICATION OF DIRECTORS’ VOTE. 

Where a policy of insurance established a maximum premium rate, which, 
by vote of the airectors of the insurance company, was it increased, and 


* Decision re rendered, , Nov. 29, 1915. ‘110 N. E, Rep. 304. 
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afterwards, at a stockholders’ meeting, a vote was passed “adopting, 
ratifying, and confirming” all acts of the directors at the meeting at 
which their vote increasing the premium rate had been passed, such 
vote not having been called to the attention of the stockholders, 
plaintiff stockholder, suing the company to compel performance of 
the contract of insurance at the old premium rate, could not be held 
to have ratified the increase. 


(For other cases, see Insurance, Cent. Dig. § 70; Dec. Dig. § 56.) 


3, INSURANCE—LIFE INSURANCE—EXCESS PREMIUMS —RE- 
COVERY. 


Where a policy of life insurance established a maximum premium fate 
thereon, and, for:a course of years, the insurance company charged 
an excessive rate, and the insured paid such excessive rate with full 
knowledge of all circumstances, merely protesting by letter to the 
company, contending the rates were unauthorized, the company re- 
plying that insured was not being overcharged, the latter could not 
recover his excessive payments, since where a person with full knowl- 
edge of all circumstances voluntarily pays money under a claim of 
right to another without fraud or duress, he cannot afterwards re- 
cover such money back, though protesting at the time against his 
liability and declaring he makes the payment under coercion, though 
no obligation to make the payments exists, while no duress had been 
exerted upon the insured through his being forced to pay to keep his 
policy alive, since his rights thereunder would have been protected 
by paying or tendering the proper amount of premiums due. 


(For other cases, see Insurance, Cent. Dig. §§ 457-467; Dec. Dig. § 198.) 


Appeal from Superior Court, Berkshire County. 

Bill in equity by Jacob S. Rosenfeld against the Boston Mutual Life 
Insurance Company. Decree for plaintiff, and defendant appeals. Re- 
versed in part and affirmed in part. 


Warner & Barker, of Pittsfield (Wm. A. Morse, of Boston, of coun- 
sel), for Appellant. 
Burns, Cummings & Rosenthal, of Pittsfield, for Appellee. 


a OG --— 


CROWLEY vs. A. O. H. WIDOWS’ AND ORPHANS’ 
FUND.* 
(Supreme Judicial Court of Massachusetts. Middlesex.) 


1, INSURANCE—MUTUAL BENEFIT INSURANCE—ACTIONS— 
QUESTIONS FOR JURY. 

In an action on a benefit insurance certificate, it was a question for the 
jury whether a registered letter addressed to defendant and con- 
taining certain assessments which was mailed in Boston at 8:50 a. m. 
January 7th, was received by defendant at Marlborough, Mass., be- 
fore insured’s death at 1:20 a. m. January 8th. 


(For other cases, see Insurance, Cent. Dig. § 2009; Dec. Dig. § 825.) 
* Decision rendered, Nov. 23, 1915. 110N. E. Rep. 276. 


Vol, XLVII—11. 
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2. INSURANCE—MUTUAL BENEFIT INSURANCE—ACTIONS— 
QUESTIONS FOR JURY. 


A benefit insurance certificate required assessments to be paid within thirty 
days, and the by-laws provided that any member failing to pay any 
dues or assessments within thirty days should forfeit his member- 
ship, but upon application and the payment of all sums due the asso- 
ciation, together with the further sum of fifty cents, might be re- 
instated, provided such application was made within thirty days after 
the expiration of the time of payment and was accompanied by a 
certificate of good health. During a period of eleven years preceding 
the death of the certificate holder, he paid and defendant received 
assessments in at least fifty-eight instances after the time limit fixed 
by the by-laws had expired, but no action to enforce a forfeiture was 
taken, nor was he ever required to furnish a certificate of health or 
pay the additional sum of fifty cents for reinstatement. Held that, 
while a waiver of important provisions of a written contract is not 
to be inferred from slight evidence, it was a question for the jury 
whether defendant had waived the requirement that the payment of 
an assessment should be made within thirty .days after it became due. 


(For other cases, see Insurance, Cent. Dig. § 2009; Dec. Dig. § 825.) 


3. INSURANCE—MUTUAL BENEFIT INSURANCE—WAIVER— 
AUTHORITY OF OFFICERS, 


It is a general rule that the officers of a mutual beneficiary insurance asso- 
ciation have no authority to waive its by-laws so far as they relate 
to the substance of the contract. 


(For other cases, see Insurance, Cent. Dig. §§ 1907-1916; Dec. Dig. § 755.) 
4. INSURANCE—MUTUAL BENEFIT INSURANCE—ACTIONS— 
BURDEN OF PROOF. 


‘In an action on a benefit insurance certificate, the burden of proving 
that plaintiff’s rights under the certificate ‘had been forfeited by reason 
of a failure to comply with its terms was on defendant. 


(For other cases, see Insurance, Cent. Dig. §§ 1999-2002; Dec. Dig. § 817.) 


Report from Superior Court, Middlesex County; Bell, Judge. 
Action by Margaret M. Crowley against A. O. H. Widows’ and 
Orphans’ Fund. On report. Judgment for plaintiff. 


Elihu G. Loomis, of Boston, for Plaintiff. 
Thos. L. Walsh, of Fitchburg, arid Patk. F. Cannon, of Clinton, for 
Defendant. 


conncenitinsnaanesll Gili einai 


RYAN vs. BOSTON LETTER CARRIERS’ MUT. BEN. 
ASS’N or Boston Ev’ AL,.* 


(Supreme Judicial Court of Massachusetts. Suffolk.) 


1. INSURANCE—CHANGE OF BENEFICIARY—EFFECT — STAT- 
UTE. 

By antenuptial agreement with his prospective wife deceased was to take 
out a death benefit certificate in a letter carriers’ association, payable 
to such wife. He did so, as agreed, but later, for consideration mov- 


* Decision rendered, Nov. 24, 1915. 110 N. E. Rep. 281. 
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ing from his sister, who had no knowledge of the antenuptial agree- 
ment, he took out another certificate, payable to such sister. Upon 
the death of deceased, the association, without knowledge of the 
antenuptial agreement, paid the death benefit to the sister, and the 
wife sued the association therefor. Held that upon the death of de- 
ceased and payment of the benefit to the sister her equitable expect- 
ancy, under the certificate, became a legal vested right, determining 
the prior equitable right of the wife to a quasi specific performance 
of the antenuptial agreement, since the husband had legal power to 
change the beneficiary of the certificate under St. 1911, c. 628; § 6, so 
providing. 
(For other cases, see Insurance, Cent. Dig. § 1948; Dec. Dig. § 782.) 


Appeal from Superior Court, Suffolk County; Marcus Morton, Judge: 

Bill by Nellie F. Ryan against the Boston Letter Carriers’ Mutual 
Benefit Association of Boston and another. From a decree sustaining de- 
fendant’s demurrers to the bill, plaintiff appeals. Affirmed. 


Herbert A. Kenney, Peter Daly, and Wm. J. Day, all of Boston, for 
Appellant. 

John E. Hanlon, of Boston, for Appellee Boston Letter Carriers’ Mut.. 
Benefit Ass’n of Boston. 

Bates, Nay, Abbott & Dane and Robt. E. Buffum, all of Boston, for 
Appellee Loretta M. Ryan. 


NEWMAN vs. SUPREME LODGE, KNIGHTS OF 
PYTHIAS. (No. 17204.)* 


(Supreme Court of Mississippi.) 


1. INSURANCE—FRATERNAL ASSOCIATION—LAWS-—AMEND- 
MENT. 


A fraternal association, under power to amend its laws, whether reserved 
in its constitution and laws or in its insurance contracts with its 
members, may so amend its laws as to bind its members and affect 
their pre-existing contracts, provided the amendment be reasonable, 
does not impair vested rights, or radically alter such contracts. 


(For other cases, see Insurance, Cent. Dig. § 1855; Dec. Dig. § 719.) 


2. INSURANCE—MUTUAL ASSOCIATION—CONTRACT. 


Under the rule that it is competent for parties to contract with reference 
to existing or future laws, the insurance contract between a fraternal 
association and its member consists of the application for member- 
ship, the certificate of insurance, and the constitution and by-laws of 
the association, read together. 


(For other cases, see Insurance, Cent. Dig. §§ 1853, 1854; Dec. Dig. 
§§ 715, 718.) 


* Decision rendered, Dec. 13, 1915. 70 South. Rep. 241. 
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4. INSURANCE—FRATERNAL ASSOCIATION—ASSESSMENTS— 
INCREASE. 


Where plaintiff’s certificate of insurance in a fraternal association recited 
the consideration to be the payment of all assessments and dues as 
required, and full compliance with all the laws of the association 
in force or thereafter enacted, and in his application plaintiff agreed 
that he would be governed and his contract should be controlled by 
all the laws then in force, or that might thereafter. be enacted, and 
at the time of his application for membership the constitution and 
laws of the association provided for the payment of assessments at 
a specified rate unless otherwise provided for by the supreme lodge, 
an increase in plaintiff’s assessments over the rate so specified was 
not invalid, since it did not violate the contract. 


(For other cases, see Insurance, Cent. Dig. § 1855; Dec. Dig. § 719.) 


Appeal from Circuit Court, Hinds County; W. A. Henry, Judge. 

Action by Carl Newman against the Supreme Lodge, Knights of 
Pythias. From a judgment overruling his demurrer to defendant’s plea, 
plaintiff appeals. Affirmed. 


Whitfield & Whitfield and Flowers & Brown, all of Jackson, for 
Appellant. 

Watkins & Watkins, of Jackson, and Watson & Esarey, of Indian- 
apolis, Ind., for Appellee. 


WHITE vs. UNITED BROTHERS AND SISTERS OF 
MYSTERIOUS TEN. (No. 11761.)* 


(Kansas City Court of “Appeals. Missouri.) 


3. INSURANCE—ACTION—BURDEN OF PROOF—FORFEITURE. 

Defendant in an action on a benefit certificate, conditioned to take effect 
from date, and to continue in force so long as membership in the 
lodge and the relations of the lodge to the Grand Lodge continues, 
has the burden of proof of forfeiture. 

(For other cases, see Insurance, Cent. Dig. §§ 1999-2002; Dec. Dig. § 817.) 


Appeal from Circuit Court, Saline County; Samuel Davis, Judge. 

“Not to be officially published.” 

Action by Harry White against the United Brothers and Sisters of 
Mysterious Ten. Judgment for plaintiff, and defendant appeals. Af- 
firmed. 


C. H. Calloway, of Kansas City, for Appellant. 
Reynolds & James, of Marshall, for Respondent. 


* Decision rendered, Nov. 22, 1915. 180 S. W. Rep. 406. 
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COWLES er aL. vs. PROVIDENT LIFE ASSUR. SOCIETY 
oF New York ET AL. . (No. 477.)* 


(Supreme Court of North Carolina.) 

h " 

3. INSURANCE—LIFE POLICIES—ACTIONS—BURDEN OF 
PROOF. 

In an action on an endowment life policy, where the insurer sought to 
deduct the amount of a note given by the insured, and the beneficiary, 
who was maintaining the action, introduced in evidence the .note 
reciting that it was for value received, the burden of proving the note 
was without consideration rests on the beneficiary. 


se other cases, see Insurance, Cent. Dig. §§ 1555, 1645-1668; Dec. Dig. 
646.) 


4. INSURANCE—LIFE POLICIES—NOTES—CONSIDERATION. 


In an action on an endowment life policy, where the insurer sought to 
deduct the amount of a note given by the insured, which authorized 
deduction from the proceeds of the policy, evidence held to show 
that the note was supported by consideration. 


(For other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. Dig. 
§ 665.) 


5. INSURANCE—LIFE POLICIES—RIGHT OF INSURED TO 
BORROW. 


Where the insured converted a term policy into a 20-payment endowment 
policy, the endowment policy being antedated ten years leaving only 
ten payments to be made, a note given the insurer for the difference 
between the premiums on the term and the endowment policy and 
providing for deduction of the amount due on the note from the 
proceeds of the endowment policy is not bad as reducing below the 
guaranteed amount of the policy the possible recovery by the bene- 
ficiary. 

(For other cases, see Insurance, Cent. Dig. §§ 1307, 1308; Dec. Dig. § 523.) 


6. INSURANCE—LIFE INSURANCE—CONTRACTS. 


In such case, as life insurance is a matter of contract, the fact that the 
change in the fcrm of policies proved unprofitable to the insured and 
his beneficiary is no ground for denying the insurer the right to 
deduct from the proceeds of the policy the amount due on the note. 


(For other cases, sec Insurance, Cent. Dig. §§ 1307, 1308; Dec. Dig. § 523.) 


Appeal from Superior Court, Iredell County; Shaw, Judge. 

Action by Juliet M. Cowles, individually and as administratrix of 
Henry C. Cowles, against the Provident Life Assurance Society of New 
York and another. From the judgment which denied recovery beyond the 
amount tendered by defendant, plaintiff appeals. Affirmed. 


Tillett & Guthrie, of Charlotte, and L. C. Caldwell, of Statesville, for 
Appellant. 


H. P. Grier and Z. V. Long, both of Statesville, and Jas. H. Pou, of 
Raleigh, for Appellees. 


“* Decision rendered, Dec. 8, 1915. 87 S. E. Rep. 119. 
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LENTZ er au. vs. FRITTER. (No. 14591.)* 
(Supreme Court of Ohio.) 


1. INSURANCE— REORGANIZATION OF ASSOCIATION— 
EFFECT—CHANGE OF BENEFICIARY. 


The reorganization of an insurance association, under the laws of the 
state, limiting the class of persons from which a member may select 
or designate the beneficiary of his policy, does not affect a policy 
theretofore issued nor change the designation of a beneficiary which 
was valid when made. 


(For other cases, see Insurance, Cent. Dig. § 1832; Dec. Dig. § 692.) 


2. INSURANCE— REORGANIZATION OF ASSOCIATION— 
CHANGE OF BENEFICIARY. 


The holder of a policy in such reorganized insurance association may 
change the beneficiary thereof to conform to the restrictive pro- 
visions of an amended statute or constitution and by-laws of the 
society, and such change may be effected by the concurrent election 
of the policyholder and the association to treat the policy as subject 
to and controlled by such statutes and the new constitution and by-laws 
of the reorganized association, including a limitation of the benefits 
of such policy to a specified class of persons. 


(For other cases, see Insurance, Cent. Dig. §§ 1946, 1950-1954; Dec. Dig. 
§§ 780, 784.) 


3. INSURANCE— FRATERNAL INSURANCE ASSOCIATION — 
CHANGE OF BENEFICIARY—RIGHT OF POLICYHOLDER. 


The beneficiary named in the policy of a fraternal insurance association 
has no vested interest therein during the life of the policyholder, and 
the latter may, within the limits prescribed by law and the constitution 
and by-laws of the association, change his beneficiary at will. 


(For other cases, see Insurance, Cent. Dig. § 1946; Dec. Dig. § 780.) 


Error to Court of Appeals, Franklin County. 

Action by Pocahontas Fritter against John J. Lentz, executor of the 
last will and testament of Lincoln Fritter, deceased, and another. A 
judgment for plaintiff was affirmed by the Court of Appeals, and de- 
fendants bring error. Affirmed. 


James N. Linton and James M. Hengst, both of Columbus, for 
Plaintiff in Error Lentz. 

John V. Sees, of Huntington, Ind., and J. D. Karns, of Columbus, 
for Plaintiff in Error American Ins. Union. 

Smith W. Bennett, of Columbus, for Defendant in Error. 


# Decision rendered, May 18, 1915. 110 N. E. Rep. 637. Syllabus by 
the Court. 
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DE GARCIA vs, CHEROKEE LIFE INS. CO. or Rome, Ga. 
(No. 5515.)* 


(Court of Civil Appeals of Texas. San Antonio.) 


1. INSURANCE—LIFE INSURANCE— SUICIDE AS DEFENSE— 
PLEADING—CORONER’S FINDING. 


The allegation of the answer in an action on a life policy that the coroner 
found that insured committed suicide presents no defense; his find- 
ing not being proof or even evidence of suicide. 

(Fer other conan, see Insurance, Cent. Dig. §§ 1554, 1609-1612, 1614-1624; 
Dec. Dig. § 640.) 


2. INSURANCE—LIFE INSURANCE—ADMISSION OF SUICIDE. 


The sending to insurer by the beneficiary’s attorney, with the proofs of 
death, of the coroner’s finding of suicide, is not an admission by the 
beneficiary, who knew nothing of the coroner’s investigation or re- 
port of the fact of suicide. 


(For other cases, see‘Insurance, Cent. Dig. §§ 1359-1361; Dec. Dig. § 550.) 


4. INSURANCE—LIFE INSURANCE—SUICIDE—EVIDENCE., 


Evidence in an action on a life policy that several years before a brother 
of insured met a violent death, and another brother charged with his 
murder fled, has no bearing on the issue of insured having committed 
suicide. 


(For other cases, see Insurance, Cent. Dig. §§ 1691-1693; Dec. Dig. § 659.) 


Appeal from District Court, Cameron County; W. B. Hopkins, Judge. 

Action by Amparo C. De Garcia against the Cherokee Life Insurance 
Company of Rome, Ga. Judgment for defendant, and plaintiff appeals. 
Reversed and remanded. 


Graham, Jones, West & George, of Brownsville, for Appellant. 

Taliaferro, Cunningham & Birkhead, of San Antonio, and James B. 
Wells, Joseph K. Wells, J. T. Canales, and Harbert Davenport, all of 
Brownsville, for Appellee. 


* Decision rendered, Nov. 3, 1915. Rehearing denied, Dec. 1, 1915. 
180 S. W. Rep. 153. 


Sk 


ZAREMBA vs. INTERNATIONAL HARVESTER 
CORPORATION.* 


(Supreme Court of Wisconsin.) 


2. INSURANCE—MUTUAL BENEFIT INSURANCE—RIGHTS OF 
MEMBERS—CONTRACT PROVISIONS—RIGHT TO RESORT 
TO COURTS. 


While as to internal affairs of a corporation the decisions of its tribunals, 
if not violative of law, may be conclusive as to members of the 
corporation, the contract rights of the members under a benefit 


* Decision rendered, Dec. 7, 1915. 155 N. W. Rep. 114. 
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certificate are not internal affairs, and may be adjudicated by the 
courts. 


(For other cases, see Insurance, Cent. Dig. §§ 1834, 1835; Dec. Dig. § 694.) 


3. INSURANCE— MUTUAL BENEFIT INSURANCE— ACTIONS 
FOR BENEFITS—CONCLUSIVENESS OF SOCIETY’S DE- 
TERMINATION. 


Where an application for insurance in an ‘unincorporated employees’ 
benefit association required that claim be presented within one year 
of death to the superintendent, or the benefit would lapse, and that 
the act of the superintendent or of the board should be conclusive, 
the beneficiary was entitled, after presenting claim to the superin- 
tendent, to resort to the courts, and she was not compelled to appeal 
to the board, as required by the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 1987, 1988; Dec. Dig. § 805.) 


Appeal from Circuit Court, Milwaukee County; Oscar M. Fritz, 
Judge. 

Action by Agnes Zaremba against the International Harvester Cor- 
poration. From a judgment for plaintiff, defendant appeals. Affirmed. 


The action is to recover death benefits upon a certificate of member- 
ship in an unincorporated employees’ benefit association composed of 
employees of the defendant corporation. The plaintiff is the beneficiary 
named in the certificate, and is the widow of Frank Zaremba, a member 
of the association in good standing, who died July 16, 1912. The de- 
fendant, for the purposes of the action, admits that it has assumed 
liability to pay any sum which may be legally due on the certificate. The 
action was brought and tried in the civil court of Milwaukee County. 
Two defenses were relied on, viz.: (1) That the death of the insured 
resulted from the immoderate use of intoxicating liquors; and (2) that 
by the terms of the contract the plaintiff should have exhausted her 
remedy before the tribunals of the association. The jury found against 
the defendant on the first issue, and the court held against it on the 
second issue, and judgment was rendered by the civil court for the plain- 
tiff for the amount of the death benefits, viz., $939.31 and costs, which 
ta ge was affirmed upon appeal to the circuit court and the defendant 
appeals. e 


Flanders, Bottum, Fawsett & Bottum, of Milwaukee (David A. 
Orebaugh and Edgar A. Bancroft, both of Chicago, IIl., of counsel), for 
Appellant. 

Charles E. Hammersley, of Milwaukee, for Respondent. 
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FIRE, TORNADO, ETC. 


SUPREME COURT OF GEORGIA. 


ATLAS ASSUR. CO., Limitep, or Lonpon, 
; US. 


KETTLES. 


KETTLES 
vs. 


ATLAS ASSUR. CO., Limirep, or Lonpon. (No. 79.)* 


2. INSURANCE—ISSUANCE OF POLICY—CLERK OF AGENT— 
LIABILITY OF INSURER. 


If a local agent of a fire insurance company, who is authorized by his 
principal to procure insurance, write and countersign policies, collect 
premiums, and deliver the policies to the insured, directs his clerk 
during his temporary absence to, issue policies, and sign the name of 
the agent thereto, and collect premiums, and the clerk, in pursuance 
of such direction, writes an insurance policy, signs the name of the 
agent thereto, accepts a portion of the premium, and retains the 
policy, and on return of the agent reports the matter to him, and the 
latter verbally sanctions all that has been done, and shortly there- 
after, before any loss has occurred, accepts from the insured the 
balance of the premium and personally delivers the policy to him, 
the writing of the policy and signing of the name of the agent thereto 
under these circumstances will be deemed the act of the agent and 
binding upon the company. 

(For other cases, see Insurance, Cent. Dig. §§ 219-230; Dec. Dig. § 136.) 


3. INSURANCE— FIRE INSURANCE— ACTION ON POLICY — 
OWNERSHIP OF PROPERTY—ESTOPPEL. : 


If a policy of insurance of the character mentioned in the preceding note 
contained the provisions: (a) “This entire policy of insurance shall 
be void if * * * the interest of the insured be not truly stated 
therein.” (b) “This entire policy, unless otherwise provided by agree- 
ment indorsed hereon or added hereto, shall be void * * * if the ~* 
interest of the insured be other than unconditional and sole own- 
ership, or if the subject of insurance be a building on ground not 
owned by the insured in fee simple”’—and the insured was not the 
owner of the property in fee simple, but merely held possession and 
a bond for title from a person from whom he had purchased the 
land, and an agent with the powers mentioned in the preceding note, 
or his clerk employed as therein indicated, knows the status of the 
title at the time of the issuance and delivery of the policy, such 
knowledge will be constructive notice to the company, and will estop 


a Decision rendered, Nov. 13, 1915. 87 S. E. Rep. 1. Syllabus by the 
ourt. 
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the company from denying the validity of the policy on account of 
the status of the title. 

(a) On the question of estoppel, there was no error in admitting evi- 
dence tending to show that the agent had notice of the status of the 
title at the time the policy was issued. 


(For other cases, see Insurance, Cent. Dig. §§ 1028-1031; Dec. Dig. § 389.) 


5. INSURANCE—FIRE INSURANCE—DELIVERY OF POLICY— 
ISSUES—DIRECTION OF VERDICT. 

Whether or not there was a waiver of proofs of loss as required by the 
policy was, under the evidence, a question for the jury. Harp vs. 
Fireman’s Fund Ins. Co., 130 Ga. 726, 61 S. E. 704, 14 Ann. Cas, 299. 
The policy having been signed by the clerk under circumstances set 
forth in the second division of the opinion, infra, and the action 
having been predicated on the theory that the agent sanctioned the 
signing of his name by the clerk and personally delivered the policy, 
proof of such delivery was necessary to show lawful issuance of the 
policy. No witness testified unequivocally that the agent delivered 
the policy, and that question was for decision by the jury. It was 
erroneous, under the evidence, to direct the verdict for the plaintiff. 

(For other cases, see Insurance, Cent. Dig. §§ 1555, 1556, 1707-1728, 1732- 
1770; Dec. Dig. §§ 665, 668.) 


7. INSURANCE—DIRECTION OF VERDICT—EVIDENCE. 


The evidence did not authorize a finding in favor of the plaintiff for 
special damages and counsel fees under Civil Code 1910, § 2549, and 
the verdict was not erroneous, in so far as it directed the jury to find 
against such claims of the plaintiff. 


(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. 
Dig. § 668.) 


Error from Superior Court, Whitfield County; A. W. Fite, Judge. 

Action by R. K. Kettles against the Atlas Assurance Company, 
Limited, of London. Judgment for plaintiff, and both parties bring error. 
Reversed on both bills of exceptions. 

Smith, Hammond & Smith, of Atlanta, and Wm. E. Mann, of Dalton, 
for Plaintiff in Error. 
. W. C. Martin and M. C. Tarver, both of Dalton, for Defendant in 

rror. 


ATKINSON, J. 

[1] 1. Elaboration of the ruling announced in the first head- 
note is unnecessary. 

[2] 2. This was an action against an insurance company for 
loss covered by a fire insurance policy. By way of defense the 
company urged that the policy was void, because the person who 
signed it as agent for the insurance company was not an agent 
of the company and the policy was not binding as a contract. The 
policy purported to be signed by the company’s agent, who was 
authorized to sign it. Evidence was offered to show that in fact 
the insurance was procured and the policy written and the agent’s 
name signed thereto by a clerk in the office of the agent, whom 
the latter had directed to solicit insurance, collect premiums, and 
deliver policies during his temporary absence. This evidence was 
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admitted over objection. It was urged that the power of the 
agent to sign policies of insurance was nondelegable,’and that 
the effect of the evidence was to show action by the clerk under 
an ineffectual attempt by the agent to delegate authority to sign 
his name, and that the signing of the agent’s name by his clerk 
was not binding upon the company. We will not decide whether, 
if nothing more appeared, the signing of the agent’s name to 
the policy by his clerk would have been authorized. On this 
subject see 1 Biddle on Insurance, § 121; Kerr on Insurance, 
§ 113; Rohrbough vs. United States Express Company, 50 
W. Va. 148, 40 S._E. 398, 88 Am. St. R. 849; Springfield Fire 
Ins, Co. vs. Price, 132 Ga. 687 (2), 690, 64 S. E. 1074. But we 
will deal with the case actually before us. In connection with 
the evidence objected to there was other evidence tending to show 
that on return of the agent he was informed by the clerk that the 
policy had been written and his name signed thereto, and part of 
the premium collected, all of which the agent sanctioned, and 
that a few days thereafter, and before the fire, he collected the 
balance of the premium and delivered the policy to the agent of 
the insured. The admissibility of the evidence objected to must 
be decided in the light of this additional evidence. 

The question will be decided from the standpoint of the law 
in this state, which requires policies of insurance to be in writing 
and signed by the company or by some one duly authorized. 
Civil Code 1910 § 2470; Delaware Ins. Co. vs. Penn. Fire Ins. 
Co., 126 Ga. 380 (4), 386, 55 S. E. 330, 7 Ann. Cas. 1134. It is 
the rule that if a person directs another to sign his name to a 
contract, and the other signs it in the presence of the person 
giving the direction, and after it is signed it is delivered by the 
person whose name is signed thereto, the signing will be deemed 
the original act of the person giving the direction, rather than 
action by an agent under the exercise of a delegated authority. 
A leading case on this subject is Reinhart vs. Miller, 22 Ga. 402, 
68 Am. Dec. 506. The principle has been applied a number of 
times since the case was decided. Hawes vs. Glover, 126 Ga. 305, 
55 S. E. 62; Merchants’ & Farmers’ Bank vs. Johnson, 130 
Ga. 661, 61 S. E. 543,17 L. R. A. (N. S.) 969, 14 Ann. Cas. 546; 
Hansen vs. Owens, 132 Ga. 648 (6), 653, 64 S. E. 800, and 
citations. If the person giving the direction does not stand by 
and see his name signed, but, after it is signed under his direction, 
sanctions the signing and personally delivers the paper to the other 
party to the contract as signed by himself, such utterance of the 
paper should, upon the principle of the authorities above cited, 
render the signing of the name in legal effect the original act of 
the person directing his name to be signed. Under the circum- 
stances enumerated above, the action of the clerk would be merely 
auxiliary, while that of his employer would be culmination of the 
contract. 





178 Insurance Law Journal Vol. 47. [Feb., 1916. 


The case differs entirely from complete execution of a contract, 
required to be in writing, by an agent acting under parol authority, 
where, after the paper is finally delivered by the agent, the reputed 
principal attempts by parol to ratify the action of the agent. Such 
was the case of Pollard vs. Gibbs, 55 Ga. 45, and cases therein 
cited. Different principles apply to the two classes of cases, and 
they must not be confused. ‘The case of Reinhart vs. Miller, 
supra, was one wherein the person who actually signed the name 
did so immediately after he was directed by the other person 
to sign it, and after going out of the immediate presence of the 
person giving the direction; and it was held that the execution 
needed no ratification in order to make it binding upon the person 
directing it to be signed. In Speckles vs. Sax, 1 E. D. Smith 
(N. Y.) 253, the question was whether a lease was executed by a 
woman, It appeared that the lease was shown and read to the 
woman, and she, knowing its contents, took a pencil to sign it, 
but found that her name had been subscribed by her brother, who 
had himself signed as security; and she thereupon delivered the 
agreement, stating that she supposed he had written her name, 
and that it was all right. In the course of the opinion it was 
said :— 

“This, then, was an adoption by the plaintiff of the signature 
voluntarily, with full knowledge of the contents of the paper, and 
that her brother had seen and indorsed it. There was no fraud 
or imposition, and the delivery was made with the agreement 
thus signed as her act. It must have the same effect as if she had 
executed her first intention, by writing her name herself.” 

In Davis vs. Cleghorn, 25 III. 212, it was held :— 

“A man may bind himself to an agreement to which his name 
is affixed, * * * by procuration or adoption, as well as by 
his own hand.” 

And in a suit against an alleged indorser on a promissory note, 
a plea of non est factum was dismissed where the affidavit alleged 
merely “that the signature to the assignment is not in the hand- 
writing of the payee.” 

In Bartlett vs. Drake, 100 Mass. 174, 97 Am. Dec. 92, 1 Am. 
Rep. 101, it was held that a person who appears before a magis- 
trate and duly acknowledges execution of a deed to which his 
name “was subscribed by another in his absence, thereby recog 
nizes and adopts the signature as his own.” ‘This case was cited 
with approval in Hansen vs. Owens, supra, where it was said :-— 

“A signature actually made by a grantor himself is good. If 
shown to have been made by another in his presence and at his 
request, it will bind him, especially when he delivers the deed as 
his own. Although a signature may not be made in either of these 
modes, but the grantor’s name may have been signed by another 
not in his presence, he may adopt such signature as his own, and 
may acknowledge it as his signature before a proper officer, or he 
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may estop himself from denying it, by allowing others to act 
on it.” 

In view of the authorities, delivery of the policy by the agent 
and recognition by him of the signing of his name by his clerk 
under his direction would, in effect, be signing the policy by the 
agent, and show no attempt to delegate the authority conferred 
upon him by a company to sign policies. ‘There was no error in 
admitting any of the evidence offered to show the part in the 
transaction taken by the clerk and the instructions from his em- 
ployer under which he acted, or in admitting the policy when 
offered in evidence. 

[3] 3. The subject of insurance was a dwelling house located 
on a lot to which the plaintiff had only a bond for title. The 
policy of insurance did not indicate the condition of the title, but 
contained the provisions :— 

(a) “This entire policy of insurance shall be void if * * * 
the interest of the insured be not truly stated herein.” (b) “This 
entire policy, unless otherwise provided by agreement indorsed 
or added hereto, shall be void * * * if the interest of the in- 
sured be other than unconditional and sole ownership, or if the 
subject of insurance be a building on ground not owned by the 
insured in fee simple.” 


It was urged by the company that the policy was void on ac- 
count of violation of its provisions quoted above. The plaintiff 
undertook to show an estoppel against the company, and for that 
purpose offered evidence tending to show that after receiving his 
commission of appointment from the company, and a short time 
before the policy was signed, the agent, who was carrying on a 
real estate business, negotiated the sale by which the insured 
acquired the property, and that the contract was closed by the 
insurer giving promissory notes for the purchase price payable at 
intervals, the last to fall due two years after its date, for which 
he received the bond for title mentioned above. The defendant 
objected to the testimony as to the agent having conducted the 
negotiations and also to the introduction of the notes, on the 
ground that information acquired by the agent at the time and 
under the circumstances indicated above would not be notice to 
the company, and that the evidence was irrelevant. There was 
no error in admitting the evidence. The notes, considered in 
connection with the bond for title, showed the transaction, and 
tended to show knowledge of the agent of the status of the title 
at the time the policy was issued. If the agent had knowledge, 
at the time the policy was issued, that the insured had only a bond 
for title, his knowledge would be constructive notice to the com- 
pany, and the company will be estopped from denying validity 
of the policy on account of the violation of the conditions of the 
policy quoted above. Springfield Fire Ins. Co. vs. Price, supra; 
Atlanta Home Ins. Co. vs. Smith, 136 Ga. 592, 71 S. E. 902. It 
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does not affect the case that the agent’s information may have 
been acquired while engaged in his individual pursuits discon- 
nected from the business of the company. Under the rulings 
made in the cases above cited, knowledge of the clerk, at the time 
the policy was signed and delivered, that the plaintiff held only a 
bond for title, would also estop the company from denying the 
validity of the policy. 

[4-7] 4-7. The rulings announced in headnotes 4 to 7, in- 
clusive, do not require elaboration. 

Judgment reversed on both bills of exceptions. All the Justices 
concur, except Beck, J., absent. 


COURT OF APPEALS OF KENTUCKY. 


FRENCH 
vs. 


DELAWARE INS. CO.* 


1. INSURANCE— FIRE INSURANCE— OWNERSHIP OF PROP- 
ERTY—CONDITIONS OF POLICY. 


Where a policy of insurance contained the provision that it should be 
void if the interest of the insured was other than the sole and un- 
conditional ownership of the property, and the insured had, several 
years prior to taking out the insurance, sold the property upon an 
instalment contract, on which a number of payments had been made, 
his ownership was not sole and unconditional, so as to entitle him to 
recover under the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 601-635; Dec. Dig. § 282.) 


2. INSURANCE—FIRE INSURANCE—CONDITIONS OF POLICY— 
VALIDITY. 


A provision in a policy of insurance that it shall be void if the interest of 
the insured be other than sole and unconditional ownership is valid. 


(For other cases, see Insurance, Cent. Dig. §§ 601-635; Dec. Dig. § 282.) 


Appeal from Circuit Court, Jefferson County, Common Pleas Branch, 
Third Division. 

Action by C. A. French against the Delaware Insurance Company. 
From a judgment dismissing plaintiff’s petition, he appeals. Affirmed. 


W. McKee Duncan, of Louisville, for Appellant. 
Gordon & Laurent and F. M. Drake, both of Louisville, for Appellee. 


* Decision rendered, Dec. 3, 1915. 180 S. W. Rep. 85. 





Fire, &c.} French vs. Delaware Ins. Co. 181 


TURNER, J. 

On February 12, 1912, appellee issued to appellant a policy of 
fire insurance on a house owned by him on Clara avenue, in 
Louisville. The house was destroyed by fire in September, 1913, 
during the life of the policy and this is an action by appellant 
seeking judgment for the amount of the policy. Appellee de- 
fended on the ground that appellant was not the sole and uncon- 
ditional owner of the property at the date of the policy, or at 
any time during its existence, or at the time of the loss. By 
agreement of the parties a jury was waived, and the law and 
facts submitted tothe court for trial. A judgment was entered 
dismissing the plaintiff’s petition, and he has appealed. 

[1] The policy of insurance contained the customary provi- 
sion that it should be void if the interest of the insured be other 
than the sole and unconditional ownership of the property, or if 
any change other than by death took place in the interest, title, 
or possession of the subject of the insurance. The facts are that 
prior to the 25th of March, 1909, appellant was the sole and un- 
conditional owner of the property, but that on that day he en- 
tered into an executory contract with J. C. Reiss, by the terms 
of which he sold the property to Reiss upon certain specified 
terms, and agreed that, when the payments thereon by Reiss 
should amount to $300, he would make him a general warranty 
deed, and under this contract possession of the property was 
given to Reiss. Reiss made several payments on the property, but 
not enough to entitle him to a deed under the contract, and on 
the 28th day of August, 1911, he by an executory contract sold 
the property to C. A. French, Jr., the son of appellant, upon cer- 
tain terms prescribed in the contract. Under this contract the 
lien which C. A. French, $r., had under his contract with Reiss 
was duly protected, and C. A. French, Jr., made numerous pay- 
ments on the property, both to Reiss and C. A. French, Sr., and 
was in possession of the property when it was destroyed. The 
undisputed testimony is that at no time during the life of the 
policy was C, A. French, Sr., the sole and unconditional owner 
of it, and there is no pleading or suggestion in the record that the 
company or its agent knew of his real interest in the property, 
or that he had disposed of it by executory contract, and there is 
no claim that he disclosed to the agent that he was other than the 
sole and unconditional owner. 

[2] That a provision in a policy of insurance that it shall be 
void if the interest of the insured be other than sole and uncon- 
ditional ownership, or if there be any voluntary change in the 
interest, title, or possession of the property is not an open ques- 
tion. ‘The reason of the rule is obvious, and the facts of this 
case illustrate its wisdom. The evidence shows that C. A. 
French, Sr., the insured, now has a comparatively small interest 
in this property, Reiss and C. A. French, Jr., having paid a greater 
part of the consideration to him; and yet, if he was permitted 
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to recover on this policy, he would have received not only the 
consideration paid by his vendees, but the amount of the insur- 
ance in addition thereto, which would greatly exceed the value 
of the property. It is not difficult to see, under these conditions, 
the incentive which the insured would have to destroy the prop- 
erty to procure the insurance, and it is this moral risk that the 
insurance company contracted against. As said by this court in 
the case of Hartford Ins. Co. vs. Hass, 87 Ky. 531, 9 S. W. 720, 
2L. R. A. 64:— 

“The importance of disclosing the nature of the interest of 
the assured in the subject-matter insured cannot be overlooked.” 


And as said by Cooley on Insurance, page 1370:— 
“The insured’s interest must be of such nature that he would 
sustain the whole loss if the property: is destroyed.” 


In this case the loss directly fell upon the vendees of C. A. 
French, Sr., under the executory contracts, and of course he 
cannot recover for their loss. Nor can he recover for his own 
loss because of his failure to disclose the nature of his interest; 
for if he had disclosed it the company might not have issued the 
policy. 

Judgment affirmed. 


COURT OF APPEALS OF NEW YORK. 


MARTYNE 
vs. 


AMERICAN UNION FIRE INS. CO. or PHILADELPHIA ET AL.* 


1. CORPORATIONS—DISSOLUTION—ACTION—JUDGMENT IN 
PERSONAM. 

A New York creditor could not maintain an action in’ New York against 
a foreign corporation, authorized to do business in New York, for 
the purpose of obtaining a judgment in personam, after dissolution 
by the law of the state incorporating it. 


(For other cases, see Corporatjons, Cent. Dig. §§ 2673-2677; Dec. 
Dig. § 691.) 


2. CORPORATIONS—FOREIGN CORPORATIONS—DISSOLUTION 
—RIGHTS OF CREDITORS. 

A fire insurance company, incorporated under the laws of Pennsylvania 
and authorized to do business in New York, reinsured its risks in 
a foreign insurance corporation, and thereafter, on application of 
the Pennsylvania Insurance Commissioner pursuant to law, a Penn- 


* Decision rendered, Nov. 16, 1915. 110 N. E. Rep. 502. 
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sylvania court of competent jurisdiction made an order reciting its 
insolvency and dissolving it, and ordering its liquidation by the 
commissioner, in accordance with Act Pa. June 1, 1911 (P. L. 599), 
which order vested title to all its property in the commissioner, and 
canceled its policies, leaving, under the reinsurance agreement, a 
large amount of return premiums due the reinsurer. Plaintiff, the 
assignee of claims of New York creditors for return premiums, 
brought action in New York, obtained an attachment and levied on 
the indebtedness due from the reinsurer to the commissioner. The 
New York statutes do not expressly interfere with the right of the 
foreign commissioner to take possession of the company’s assets 
in New York, or subject its assets to claims of local creditors. Held, 
that the foreign statute and order were binding on New York 
creditors, and that the action could not be maintained. 


(For other cases, see Corporations, Cent. Dig. §§ 2673-2677; Dec. 
Dig. § 691.) 


3. CORPORATIONS—FOREIGN CORPORATIONS—COMITY. 


The transactions of a corporation of a foreign state doing business in 
this state are dependent upon the statute law of this state, and 
generally, in the absence of a statutory rule, upon the rule of comity, 
and, on account of the increasing commercial relations between 
foreign corporations and citizens of this state, the reasons for ex- 
tending the rule of comity between the states are constantly in- 
creasing. 


(For other cases, see Corporations, Cent. Dig. § 2529; Dec. Dig. § 638.) 


Appeal from Supreme Court, Appellate Division, Second Department. 

Action by Charles W. Martyne against the American Union Fire 
Insurance Company of Philadelphia and Charles Johnson, Insurance 
Commissioner of Pennsylvania. From a judgment of the Appellate 
Division (168 App. Div. 380, 153 N. Y. Supp. 433) affirming an order, 
made on motion of the commissioner vacating a service of summons, 
warrant of attachment, and levy thereunder, plaintiff, by permission, 
appeals on certified questions. First question certified not answered, 
second, third, and fifth questions answered in the affirmative, and the 
fourth question answered in the negative, and order affirmed. 


The Appellate Division in the order granting leave to appeal to this 
court has certified that in its opinion the following questions of law ought 
to be reviewed by the Court of Appeals, viz. :— 


“1, Did a right of action to recover return premiums accrue to policy- 
holders of the American Union Fire Insurance Company by reason of its 
insolvency and the proceedings against it in the court of common pleas, 
Dauphin County, Pennsylvania, and if so, when? 

“2. Did the dissolution of tke American Union Fire Insurance Com- 
pany on the 27th day of March, 1913, by reason of the entry that day 
of a certified copy of the order of March 26, 1913, made by the court of 
common pleas of Dauphin County, Pennsylvania, make it impossible 
thereafter for New York creditors of the American Union Fire Insurance 
Company to commence and maintain actions against the American Union 
Fire Insurance Company in the courts of the state of New York for the 
purpose of pursuing their remedies by attachment against property of 
said American Union Fire Insurance Company found within the juris- 
diction of the state of New York? 

“3. In view of the order made and entered in the Supreme Court, 
county of New York, April 12, 1913, has Charles Johnson, Commissioner 
of Insurance of the state of Pennsylvania, any standing to make the 
motion granted by the order appealed from? 


Vol. XLVII—12. 
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“4. Is the debt due from the Warsaw Fire Insurance Company to 
the American Union, Fire Insurance Company property subject to attach- 
ment in New York State in an action of contract against the American 
Union Fire Insurance Company as a foreign corporation? 

“5. Should the court have granted the motion herein to have the 
service of the summons and the order of publication and the warrant of 
attachment herein declared null and void and vacated?” 


The American Union Fire Insurance Company was duly incorporated 
in the commonwealth of Pennsylvania May 5, 1910, and soon thereafter 
commenced the business of issuing fire insurance policies. It was duly 
authorized to transact the business of insurance in this state. In 1911 it 
entered into a reinsurance agreement with the Warsaw Fire Insurance 
Company, a foreign insurance corporation. On March 10, 1913, pursuant 
to the laws of Pennsylvania the Attorney General of that state on the 
application of the Insurance Commissioner, in which application he alleged 
that the American Union Fire Insurance Company was insolvent, and 
that its further transaction of business would be hazardous to its policy- 
holders, to its creditors, and to the public, obtained an order from the 
court of common pleas of Dauphin County, Pennsylvania, a court of 
original, general jurisdiction, requiring said company to show cause why 
the courts should not order the liquidation of the business of said com- 
pany and the dissolution of said corporation. The order to show cause 
enjoined and restrained the American Union Fire Insurance Company, 
its officers, agents, and employees, pending the further order of the court 
from transacting any of the business of said company or disposing of 
any of its property. The order was returnable in said court on the 22d 
day of March, 1913, and was duly served on said corporation March 13, 
1913. The insurance company filed an answer submitting itself to the 
order of the court. An order was duly made in the proceeding March 26, 
1913, from which we quote ;— 

“And it further appearing to the court, after a full hearing from 
the testimony taken at said hearing, that the said American Union Fire 
Insurance Company is insolvent, and that its further transaction of 
business would be hazardous to its policyholders, its creditors, and the 
public, it is hereby ordered, adjudged, and decreed that the said American 
Union Fire Insurance Company, a gorporation chartered and existing 
under the laws of the commonwealth, having its principal office in the 
city of Philadelphia, be and the same is hereby dissolved and its corporate 
existence ended, and the liquidation of the business of said corporation 
is hereby ordered; said liquidation to be made by and under the direction 
of the Insurance Commissioner of the commonwealth and in accordance 
with the provisions of the: act of June 1, 1911 (P. L. 599), and it is 
further ordered that said dissolution of said corporation shall take effect 
upon the entry of a certified copy of this order in the office of the 
prothonotary of the county of Philadelphia.” 


A certified copy of such order was entered in the office of the 
prothonotary of the county of Fhiladelphia March 27, 1913, at 10:05 a. m. 

Prior to the dissolution of the American Union Fire Insurance Com- 
pany there was due and owing from it to the Warsaw Fire Insurance 
Company for premiums upon the business reinsured by said Warsaw 
Company a balance of upwards of $60,000. 

As a result of the dissolution of the American Union Fire Insurance 
Company all the policies of fire insurance issued by said company which 
were theretofore in effect were canceled by operation of law, and under 
and pursuant to said agreement with said Warsaw Company a large sum 
of money became due from said Warsaw Company to the Commissioner 
of Insurance of Pennsylvania for return premiums upon policies reinsured 
by the Warsaw Company, making the Warsaw Company the debtor of 
the American Union Fire Insurance Company in a substantial amount. 
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Subsequent to March 27th the plaintiff in this action obtained from 
a large number of persons holding insurance policies written by said 
American Union Fire Insurance Company an assignment of their several 
claims for return premiums on the policies so canceled by the American 
Union Fire Insurance Company’s dissolution. The total amount of the 
claims so assigned to the plaintiff in this action is $2,782.24. 

This action was commenced, and on April 5, 1913, a warrant of 
attachment was obtained in the action and a levy was made thereunder on 
the indebtedness due from the Warsaw Company to said Commissioner of 
Insurance. On April 12, 1913, the New York Superintendent of Insurance 
was on his application appointed liquidator of the American Union Com- 
pany under section 63 of the insurance law of this state. 

On November 7, 1914, the Commissioner of Insurance of Pennsyl- 
vania appeared specially in this action to have the service of the summons, 
attachment and levy, and all other proceedings in this action set aside and 
declared null and void. The motion was granted at the special term, 
and on appeal therefrom to the Appellate Division the order was unan- 
imously affirmed. It is from such order of affirmance that the appeal is 
taken to this court. 


Edward Sanford, of New York City, for Appellant. 
James E. Finegan, of New York City, for Respondent. 


CHASE, J. (after stating the facts as above). 

This action is brought against a corporation that has ceased to 
exist as such. The defendant corporation was dissolved by a 
court of competent jurisdiction in the state where it was incor- 
porated and pursuant to the statutes of the state in which it ob- 
tained its corporate life. 

Justice Story, in Mumma vs. Potomac Co., 8 Pet. 281, 286 
(8 L. Ed. 945), said :— 

“There is no pretense to say that a scire facias can be main- 
tained, and a judgment had thereon, against a dead corporation, 
any more than against a dead man.” People vs. American Loan 
& Trust Co., 172 N. Y. 371, 377, 65 N. E. 200; Bonaffe vs. 
Fowler, 7 Paige, 576, 578. 


The plaintiff does not deny that the corporation has been 
dissolved. He admits that as the corporation has been dissolved 
a judgment in personam cannot be obtained against it, but he 
insists that he is entitled to maintain the action quasi in rem, for 
the purpose and only for the purpose as a diligent creditor of 
securing to himself, to the extent of his claim, the assets of the 
defunct corporation which he asserts have their situs in this 
state. 

[1] It could not be successfully claimed that a New York 
creditor could maintain an action against the dissolved corpora- 
tion for the purpose of obtaining a judgment in personam, in 
view of the many decisions in this state which hold that such an 
action cannot be maintained after dissolution. People vs. Knick- 
erbocker Life Ins. Co., 106 N. Y. 619, 13 N. E. 447; Sturges vs. 
Vanderbilt, 73 N. Y. 384; Matter of Stewart, 39 Misc. Rep. 275, 
79 N. Y. Supp. 525; Rodgers vs. Adriatic F. Ins. Co., 148 
N. Y. 34, 42 N. E. 515. 
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{2, 3] The American Union Fire Insurance Company was 
organized in Pennsylvania, and during the times mentioned in 
the record in this case there was in existence in Pennsylvania a 
statute, approved June 1, 1911, which authorized the Insurance 
Commissioner of Pennsylvania, upon the happening of certain 
things or the existence of certain conditions therein specified, to 
apply to the court of common pleas of Dauphin County or the 
court of any county in which the principal office of such corpora- 
tion is located for the liquidation of the business of the cor- 
poration, and that statute expressly provides that :— 

“The order of liquidation shall, unless otherwise directed by 
the court, provide that the dissolution of the corporation shall 
take effect upon the entry of such order in the office of the clerk 
of the county wherein such corporation had its principal office for 
the transaction of business.” 

It also expressly provides that the liquidation shall be made by 
and under the direction of the Insurance Commissioner, and that 
he “shall be vested by operation of law with title to all the 
property, contracts and rights of action of such corporation as 
of the date of the order so directing him to liquidate.” 

The statutes of this state in regard to the liquidation and dis- 
solution of insurance corporations are similar and in substantial 
accord with the statutes of Pennsylvania. There is no statute in 
this state that expressly affects or interferes with the right and 
duty of the Insurance Commissioner of Pennsylvania to take 
possession of the assets of said corporation in this. state in accord- 
ance with said statute and the order of the court. 

The Insurance Commissioner of Pennsylvania is a statutory 
liquidator, and as such took the title to all of the corporate prop- 
erty of the dissolved corporation. The title of foreign statutory 
assignees is recognized and enforced where it can be without 
injustice. Matter of Waite, 99 N. Y. 433, 2 N. E. 440; Relfe vs. 
Rundle, 103 U. S. 222, 2 L. Ed. 337. See Royal Arcanum vs. 
Green, 237 U. S. 531, 35 Sup. Ct. 724, 59 L. Ed. 1089. 

Counsel for the parties herein concede that a voluntary trans- 
fer of the title to property in the ordinary course of business or 
by voluntary assignment for the benefit of creditors in one state 
is valid and effectual to transfer the title of such property of a 
corporation in another state, as against alleged subsequent liens 
thereon by attachment or otherwise. It is also conceded that the 
title of a receiver or assignee to property obtained by order of a 
court pursuant to insolvent or bankruptcy laws of a foreign state 
has no extraterritorial force or authority, and will not be sus- 
tained outside the limits or boundaries of a state as against a 
valid attachment levied upon such property. The question then 
arises whether the statutes of Pennsylvania together with the 
order of the court of common pleas of Dauphin County by which 
the corporation was dissolved, and the title of all of its property 
became vested in the Insurance Commissioner for the purpose 
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of its division among the creditors of such corporation shall be 
treated as binding upon the creditors of such corporations in 
other states or whether its effect is confined to the state of Penn- 
sylvania. In determining this question effect must be given, not 
alone to the order of the court, but specially to the statutes under 
which the insurance corporation was organized, and by which 
title to its property thereafter became vested in the- Insurance 
Commissioner. 

The American Union Fire Insurance Company did business. 
here by consent of this state as provided by our statutes. In 
giving such consent this state did not impose upon it any special 
condition. The Legislature could doubtless prescribe the terms 
and conditions upon which a foreign insurance company can do- 
business in this state. No statute in this state, however, pro- 
vides that the assets of a foreign corporation in this state are 
subject in case of dissolution to claims of local creditors. 

Since a corporation can have no existence aside from the law 
which creates it, much of the statute law of the corporate 
domicile may be said to accompany it into the foreign jurisdic- 
tion and enter into, influence, and control its transactions. Hoyt 
vs. Thompson’s Ex’r, 19 N. Y. 207; Murphee on Foreign 
Corporations, § 5. 

The statutes of Pennsylvania immediately affecting the ex- 
istence of the corporation are binding upon creditors in New 
York. Ellsworth vs. St. Louis, A. & T. H. R. Co., 98 N. Y. 553;: 
Relfe vs. Rundle, supra; Matter of Stewart, 39 Misc. Rep. 275, 
79 N. Y. Supp. 525. Every person dealing with the defendant 
corporation did so with knowledge of its charter and its charter 
rights. In case of insolvency it was at all times subject to dis- 
solution, and in such case title to its property by virtue of the 
statute became vested in the Insurance Commissioner. 

We do not think that there is anything in the provisions of sec- 
tion 63 of our Insurance Law to prevent the recognition by the 
courts of this state of the title of the Insurance Commissioner of 
Pennsylvania as the statutory liquidator of the defendant 
company. 

If the American Union Fire Association had been a domestic 
corporation and had become insolvent and its assets had been 
taken by the Superintendent of Insurance in this state for the 
purpose of liquidation and the corporation had been dissolved, 
the plaintiff could not have sustained this action, even as an 
. action quasi in rem, but he would have been compelled to accept 
his pro rata share of the assets of the corporation in liquidation. 

The commercial relations between corporations and citizens 
of the different states are constantly increasing in extent. They 
are not only more and more extended, but more and more inti- 
mate and interdependent. The transactions of a corporation of 
a foreign state doing business in this state are dependent upon 
our statute law and generally in the absence of a statutory rule- 
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upon the rule of comity. The reasons for extending the rule of 
comity between the states are constantly increasing. It should, 
when practicable, be extended, and not curtailed. 2 Bolles on 
Banking, 828; Vanderpoel vs. Gorman, 140 N. Y. 563, 
35 N. E. 932, 24 L. R. A. 548, 37 Am. St. Rep. 601. It may be 
assumed that if the rule of comity is not recognized in this state, 
and creditors in this state are given preference so far as assets 
in this state formerly belonging to a foreign corporation are 
concerned, the Legislature and perhaps the courts of other states 
may adopt a similar policy. The rule in this state seems to be 
so thoroughly established that the title of an assignee or receiver 
under involuntary or bankruptcy proceedings in a foreign state 
will not be upheld as against an attachment obtained and served 
by a resident of this state, that perhaps it should not be changed 
except by an act of the Legislature. 

To hold, however, in this case that the title which vested by 
the statutes of Pennsylvania in the Insurance Superintendent of 
that state as a statutory liquidator does not extend to property 
in this state as against an attaching creditor here, would be to 
extend the rule which permits a local creditor to ignore the laws 
of a foreign state. We are of the opinion that the plaintiff and 
those from whom he received assignments of claims against the 
dissolved corporation have no equity that should prevent enforc- 
ing the general rule of comity in this state. 

The title of a foreign statutory liquidator was considered in 
Relfe vs. Rundle, 103 U. S. 225, 26 L. Ed. 337, supra, and in 
that case the court say :— 

“Relfe is not an officer of the Missouri state court, but the 
person designated by law to take the property of any dissolved 
life insurance corporation of that state, and hold and dispose of 
it in trust for the use and benefit of creditors, and other parties 
interested. ‘The law which clothed him with this trust was, in 
legal effect, part of the charter of the corporation. He was the 
statutory successor of the corporation for the purpose of wind- 
ing up its affairs. As such he represents the corporation at all 
times and places in all matters connected with his trust. He is 
the trustee of an express trust, with all the rights which properly 
belong to such a position. He is an officer of the state, and as 
such represents the state in its sovereignty while performing its 
public duties connected with the winding up of the affairs of 
one of its insolvent and dissolved corporations. His authority 
does not come from the decree of the court, but from the statute. 
He appeared in Louisiana, not by virtue of any appointment from 
the court, but as the statutory successor of a corporation which 
the court had in a legitimate way dissolved and put out of ex- 
istence. He was, in fact, the corporation itself for all the pur- 
poses of winding up its affairs. We are aware that * * * a 
receiver appointed by a state court has no extraterritorial power ; 
but a corporation is the creature of legislation, and may be en- 
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dowed with such powers as its creator sees fit to give. Neces- 
sarily it must act through agents and the state which creates it 
may say who those agents shall be. One may be its representa- 
tive when in active operation, and in full possession of all its 
powers, and another if it has forfeited its charter and has no 
lawful existence except to wind up its affairs. No state need 
allow the corporations of other states to do business within its 
jurisdiction unless it chooses, with perhaps the exception of 
commercial corporations; but if it does, without limitation, ex- 
press or implied, the corporation comes in as it has been created. 
Every corporation necessarily carries its charter wherever it goes, 
for that is the law of its existence. It may be restricted in the 
use of some of its powers while doing business away from its 
corporate home, but every person who deals with it everywhere is 
bound to take notice of the provisions which have been made in 
its charter for the management and control of its affairs both in 
life and after dissolution.” 

The language just quoted is general, and is not confined to 
mutual insurance corporations. 

In Wulff vs. Roseville Trust Co., 164 App. Div. 399, 404, 
149 N. Y. Supp. 683, 687, it was held that the courts of this 
state will hold under the principle of comity that under the law 
of New Jersey, which is similar to the law of this state, the prop- 
erty of the insolvent bank became impressed with a trust,in favor 
of all its creditors, and that the property of the insolvent in this 
state is not subject to an attachment by the assignee of foreign 
depositors whereby he would obtain a preference. 

The court say :— 

“As commerce and commercial transactions between the citi- 
zens of the different states have increased, the tendency has been 
to extend the rule of comity where not incompatible with our 
own laws and with the rights of the citizens of our state. 
* * * Jt will not, I think, conflict with any controlling authority 
to hold that by comity all of the property of the defendant be- 
came impressed with a trust in favor. of its creditors, upon the 
Commissioner of Banking and Insurance taking possession. * * * 
It contravenes no statutory law, or public policy, of this state to 
accord this effect to the statutory law of a sister state, the busi- 
ness of whose citizens is so intimately interwoven with that of 
our own state. * * * I am of opinion, therefore, that we 
should by comity apply the same rule that we apply in similar 
circumstances with respect to banks and trust companies in our 
own jurisdiction, which precludes one creditor from obtaining 
a preference by attachment, or otherwise, after the Superin- 
tendent of Banks has taken charge.” : 

We have recently held in Sinnott vs. Hanan, 214 N. Y. 454, 
458, 108 N. E. 858, 859, that where a statute relates to and 
regulates corporate existence and power it has extraterritorial 
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operation and effect, even as had the statute under which the 
corporation was created and which was a part of its charter and 
the law of its existence. 


The court say :— 

“The existence and the powers of any foreign corporation 

coming into this state to do business are at all times subject to 
the law of its creation and of its domestic domicile and, addi- 
tionally, to our laws relating to it, and the terms laid down by 
our Legislature as conditions of allowing it to transact business 
here.” 
- The cases specially relied upon by the appellant are Hibernia 
National Bank vs. Lacombe, 84 N. Y. 367, 38 Am. Rep. 518, 
Hammond vs. National Life Insurance Co., 58 App. Div. 453, 
455, 69 N. Y. Supp. 585, Willitts vs. Waite, 25 N. Y. 577, 581, 
and Kelly vs. Crapo, 45 N. Y. 86, 90,6 Am. Rep. 35. 

In the Hibernia Nat. Bank Case the commissioners appointed 
were simply receivers in an action by a creditor or auditor of 
public accounts, and not persons designated by the statute to take 
over the title of the corporate property as statutory liquidators. 
And it also appears (21 Hun, 166) that the action in New York 
was commenced before the assets of the debtor bank were de- 
livered to the commissioners even in Louisiana. 

In the Hammond Case the prevailing opinion, from which 
Justice Ingraham dissented in an opinion, does tend to sustain 
appellant’s contention, but the decision of the Appellate Division 
is also based upon the ground, as stated in the previous opin- 
ion, that the receiver who made the motion therein was ap- 
pointed in this state on July 28th, while the judgment of the Con- 
necticut court was entered July 7th. The court say :—- 

“If the corporation was dead on the 7th of July, 1899, so that 
no action could be brought against it in this state by the cred- 
itor on the 15th of July, 1899, it is difficult to see why it was not 
also dead on the 28th of July and how the court had any more 
jurisdiction to appoint an ancillary receiver of the corporation in 
one action than to issué a warrant of attachment in another. 
For this reason the appellant is not aggrieved by the denial of 
his motion, because he has shown no title to the property of the 
corporation in this state and therefore he has no right to ask for 
the reversal of this order.” 

It will be noted that the corporation was not dissolved in an 
action in which the statutory liquidators were appointed pursu- 
ant to the statutes of the state where the corporation obtained its 
charter. 

In the Willitts Case, which related to an insolvent Ohio bank, 
the court say :— 

“The Ohio statute does not declare, nor do I see any ground 
upon which it can be said, that its insolvency and the conse- 
quent transfer of its property was, or should be, deemed a disso- 
lution of the corporation. It is plain to me that notwithstanding 
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its insolvency and the consequent transfer of its property, it 
continued to have a name and existence as a corporation, so far, 
at least, as to be capable of being sued as such.” 


In the Kelly Case the defendants claimed as assignees in pro- 
ceedings instituted under the insolvent laws of Massachusetts. 
In such case as we have seen and as stated in the opinion in that 
case the rule is fixed and settled “that a title acquired under for- 
eign bankrupt or insolvent proceedings will not prevail against 
the rights of attaching creditors under the laws of the state 
where the property is actually situated.” 

The order should be affirmed, with costs. The first question 
certified should not be answered, the second, third, and fifth 
questions should be answered in the affirmative, and the fourth 
question in the negative. 

Willard Bartlett, C. J., and Hiscock, Cuddeback, Hogan, Car- 
dozo, and Seabury, JJ., concur. 

Order affirmed. 


\ 


COURT OF APPEALS OF NEW YORK. 


WALRATH 
US. 


HANOVER FIRE INS. CO* 


2. INSURANCE — ACTION — COMPLAINT — EXECUTED OR EX- 
ECUTORY CONTRACT. 

A complaint stating facts establishing with clarity, and certainty that de- 
fendant by executed contract insured plaintiff against loss ‘by fire, 
and attempted to cancel the contract, cannot, under liberal rules, be 
construed as one for failure to perform an oral contract to insure. 


(For other cases, see Insurance, Cent. Dig. §§ 1575-1580, 1584-1586, 1592, 
1598; Dec. Dig. § 629.) 


Seabury, J., dissenting. 


Appeal from Supreme Court, Appellate Division, Third Department. 

Action by Charles M. Walrath against the Hanover Fire Insurance 
Company. From a judgment of the Appellate Division (153 App. 
Div. 921, 138 N. Y. Supp. 101), affirming a judgment on a verdict for 
plaintiff, defendant appeals. Reversed, and new trial granted. 


Frederick B. Campbell, of New York City, for Appellant. 
Michael D. Reilly, of Albany, for Respondent. 


~ * Decision rendered, Nov. 16, 1915. 110 N. E. Rep. 426. 
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Coun, J. 

The plaintiff recovered at the trial term a judgment for 
damages sustained by reason of a breach by the defendant of 
a contract to insure against loss by fire buildings of the plaintiff. 
The Appellate Division affirmed the judgment. The appellant 
asserts that it is aggrieved by the judgment, because the com- 
plaint alleges, it asserts, as the cause of action, a breach by the 
defendant of an executed contract, whereby it did insure against 
fire the buildings of the plaintiff. It preserved throughout the 
trial by objections and exceptions the right to urge here its 
assertion. 

The complaint consists of twenty-two numbered paragraphs. 
The first five state formal facts. Following thereupon are, in 
effect, the statements: On May 13, 1905, the defendant, through 
its general agents, Russell & Son, insured by a policy of fire in- 
surance in the standard form prescribed by the laws of the state, 
payable to one Stedman as mortgagee, for a term of three years, 
the buildings of the plaintiff in expressed amounts. May 14, 
1908, the plaintiff notified Russell & Son, he being unnotified and 
ignorant of the termination of and relying upon their agency, 
that he desired thé policy renewed for a further term of three 
years, and accepted the renewal of said policy from them. They 
procured the issuance by the actual general agents of defendant 
of a policy of fire insurance numbered 378465, in form like unto 
the policy which expired May 15, 1908, by which defendant in- 
sured for a term of three years from May 15, 1908, the build- 
ings. The plaintiff at the time of taking said insurance and 
since had an interest, as owner, in the buildings exceeding the 
amount of said insurance. July 12, 1908, and while said policy 
of insurance was in force, the buildings entirely burned. The 
plaintiff has duly fulfilled all the cdnditions of said insurance on 
his part to be performed, except paying the premium, the time 
for which was extended. He duly made and served the proofs 
of loss required by said policy of insurance. The interest of 
said Stedman in the property and in the insurance thereon afore- 
said was superior to his interest, and Stedman transferred to him, 
prior to the commencement of the action, the claim against de- 
fendant arising out of said loss on the policy of insurance afore- 
said. Payment of said loss has been duly demanded from the 
defendant, but no part has been paid. On May 14, 1908, Russell 
& Son, having obtained possession of the policy of insurance 
numbered 378465 from the general agents of the defendant, sent 
the plaintiff a bill for the premium, and fraudulently and falsely 
represented therein that they, on behalf of defendant, issued the 
policy and delivered it to Stedman. After May 14, 1908, the 
general agents notified Russell & Son that the defendant had 
elected to cancel the policy. Russell & Son fraudulently conceal- 
ing from the plaintiff and Stedman the desire of the defendant 
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to cancel the policy, on or about May 23, 1908, surrendered said 
policy to the general agents and the defendant on or about 
May 23, 1908, wrongfully and unlawfully assumed to cancel it. 
The plaintiff, by reason of his ignorance of the termination of 
the agency of Russell & Son, in directing and in accepting the 
renewal of the policy of insurance acted and continued to act, 
until after the loss by fire, in reliance upon the general agency of 
Russell & Son and the issuance by them as general agents of the 
defendant of the new policy numbered 378465. Under the charge 
of the trial court the verdict was based upon the finding that the 
defendant made and violated an oral agreement to insure the 
buildings and deliver the policy to the mortgagee. The complaint 
does not state facts constituting, or if proved, establishing such 
an agreement, 


[1] The rules of the Code of Civil Procedure prescribing the 
requirements of-a complaint in a civil action are simple and 
liberal. Sections 481, 519. The right of a plaintiff to bring and 
recover in an action is constituted of certain facts—the facts 
which constitute the civil wrong he believed had been caused him 
by the defendant, and his claim for redress. He must state in 
his complaint plainly and concisely those facts. He need not 
classify or denominate the wrong nor ask for the precise relief 
which the law awards, nor confine his statement to the facts 
which are essential to his claim. If the complaint, by giving to 
the language of it as liberal a construction in his favor as it will 
reasonaby bear, states facts showing that a remediable wrong of 
a civil nature of some kind has been done him, and that some 
form and measure of judicial redress is due him, it states a 
cause of action. Flynn vs. Brooklyn City R. R. Co., 158 
N. Y. 493, 53 N. E. 520; Milliken vs. Western Union Tel. Co., 
110 N. Y. 403, 18 N. E. 251, 1 L. R. A. 281; Coatsworth vs. 
Lehigh Valley Ry. Co., 156 N. Y. 451, 51 N. E. 301; Greentree 
vs. Rosenstock, 61 N. Y. 583; Neftel vs. Lightstone, 77 N. Y. 96; 
Conaughty vs. Nichols, 42 N. Y. 83. The language must state 
those facts with a certainty and completeness sufficient, under the 
rule of construction already stated, to give the defendant fair and 
reasonable information of the particular acts constituting the 
wrong done the plaintiff by him, so as to enable him to plead 
and prepare his defense, and the court to properly control and 
guide the trial of the action. 

[2] The facts stated in the present complaint do not, under the 
liberal rules of interpretation, constitute a wrong done the plain- 
tiff by reason of the failure of the defendant to perform an oral 
agreement to insure the buildings of the plaintiff. Those facts 
establish with clarity and certainty that the defendant did, by its 
executed contract, actually insure the plaintiff against loss by 
the burning of his buildings, and attempted wrongfully and un- 
lawfully, and hence ineffectually, to cancel the contract. The 
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difference between an executed contract insuring the plaintiff and 
an executory agreement that it will insure him is manifest. 

[3] It is fundamental that in civil actions the plaintiff must 
recover upon the facts stated in his complaint, or not at all. In 
case a complaint proceeds on a definite, clear, and certain theory, 
it will not support or permit of another theory because it con- 
tains isolated or subsidiary statements consistent therewith. A 
party must recover not only according to his proofs, but accord- 
ing to his pleading. Northam vs. Dutchess Co. Mut. Ins. Co., 
177 N. Y. 73, 69 N. E. 222; Canton Brick Co. vs. Howlett, 169 
N. Y. 293, 69 N. E. 347; Brightson vs. Claflin Co., 180 N. Y. 76, 
72 N. E. 920; Southwick vs. First Nat. Bank of Memphis, 84 
N. Y. 420. 

[4,5] At the close of the entire evidence the court permitted 
the plaintiff, under the proper objection and exception of the 
defendant, to insert in the complaint, as an amendment, allega- 
tions to the effect that the defendant agreed to deliver the policy 
of insurance, and had failed and neglected to perform that agree- 
ment. The defendant, as we have stated, objected throughout 
the trial to the admissibility of the evidence in proof that the 
defendant made a parol agreement to insure the plaintiff and 
violated it. The complaint could be amended only at a time 
which would give the defendant a right and opportunity to meet 
by proof the allegations made against it. Romeyn vs. Sickles, 
108 N. Y. 650, 15 N. E. 698; Lamphere vs. Lang, 213 N. Y. 
585, 108 N. E. 82; Audley vs. Townsend, 126 App. Div. 431, 
110 N. Y. Supp. 575. Moreover, it was error to permit at the 
trial an amendment which changed substantially the claim made 
in the complaint. Dexter vs. Ivins, 133 N. Y. 551, 30 N. E. 594; 
Spies vs. Lockwood, 40 App. Div. 206, 57 N. Y. Supp. 1023; 
Code of Civil Procedure, § 723. 

The judgment should be reversed, ni a new trial granted; 
costs to abide the event. 

Willard Bartlett, C. J., and Hiscock, Hogan, Cardozo, and 
Pound, JJ., concur. Seabury, J., dissents. 

Judgment reversed, etc. 
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1. INSURANCE — FIRE INSURANCE — RIGHT OF ACTION — 
SUBMISSION TO EXAMINATION. 


A requirement in a policy of fire insurance that the insured shall submit 
to an examination under oath touching the matters relating to the 
risk assumed by the company and the destruction of the property 
insured is binding and valid, and a refusal to comply with this con- 
dition will preclude the insured from recovering upon the policy, 
where it provides that no suit can be maintained until after com- 
pliance with such condition. 


(For other cases, see Insurance, Cent. Dig. §§ 1520-1528; Dec. Dig. § 612.) 


2. INSURANCE—FIRE INSURANCE—RECOVERY ON POLICY— 
EXAMINATION UNDER OATH. 


During the examination provided for in the insurance Policy, the insured 
frequently refused to answer material questions, giving as his reason 
that the question asked had nothing to do with the matter in issue. 
At the close of the testimony, the insured informed the company’s 
attorney that he would not refuse to answer any reasonable question 
that in any way pertained to the matter under investigation. Held, 
that this offer cannot be construed as a willingness to answer ques- 
tions which he had previously refused to answer. 


(For other cases, see Insurance, Cent. Dig. §§ 1520-1528; Dec. Dig. § 612.) 


3. INSURANCE—FIRE INSURANCE—EXAMINATION OF  IN- 
SURED—DEFENSE. 


It is urged that the examination provided for in the insurance policy was 
not conducted in good faith. Held, as long as the examination is 
conducted within the terms of the policy, the insured cannot inquire 
into the motive actuating the company in conducting the examination. 


(For other cases, see Insurance, Cent. Dig. §§ 1520-1528; Dec. Dig. § 612.) 


4. INSURANCE—FIRE INSURANCE—EXAMINATION OF _IN- 
SURED—EXTENT. 


In such examinations, the company has no right to inquire into a propo- 
sition unless it has some legitimate bearing upon the question at 
issue; that is, unless it is material and tends to shed light upon a 
point about which the company has a right to be informed; yet the 
examination should not be circumscribed by any narrow or technical 
rule, but should be broad and liberal in its scope so as to reach the 
end intended by the insertion of such a clause in the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 1520-1528; Dec. Dig. § 612.) 


5. INSURANCE—FIRE INSURANCE—RECOVERY OF POLICY— 
CONDITIONS PRECEDENT—EXAMINATION OF INSURED. 


In the application for an insurance policy, it was stated that the property 
was incumbered by chattel mortgage for $400. After the loss, there 
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was found to be of record four chattel mortgages executed by the 
insured, in a sum far in excess of $400, covering the same or similar 
property as that embraced in the policy. At the examination, the 
insured refused to answer whether or not he executed these mort- 
gages. Held, the questions were pertinent and material to the issue, 
and the insured was precluded thereby from maintaining an action 
upon the policy until the questions were answered in an examination 
held according to the terms of the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 1520-1528; Dec. Dig. § 612.) 


Commissioners’ Opinion, Division No. 4. Error from County Court, 
Kay County; Claude Duval, Judge. 

Action by William George and another against the Connecticut Fire 
Insurance Company, of Hartford, Conn. Judgment for plaintiffs, and 
defendant appeals. Reversed and remanded. 


2 Scothorn, Caldwell & McRill, of Oklahoma City, for Plaintiff in 
rror. 
William S. Cline and Everett L. Cline, of Newkirk, for Defendants 
in Error. 
MaTHEws, C. 

Parties will be designated here as in the trial court. This was 
an action upon a fire insurance policy. In December, 1911, the 
insured sustained a loss by fire upon a part of the property in- 
sured, and upon defendant’s refusal to pay the same, this suit 
followed. 

After the loss, the interest of Joe George in the policy was 
indorsed and transferred to William George. To plaintiffs’ 
action defendant answered, admitting the issuing of the policy, 
and then alleged that the plaintiff did not truthfully state the facts 
as to the amount of the mortgage upon the insured property at 
the time the policy was issued; and that the plaintiff, after the 
loss, failed and refused to submit to an examination under oath 
as stipulated in the policy. The plaintiff replied by general de- 
nial. The case was tried before a jury, which returned a verdict 
for $748 in favor of the plaintiffs. 


[1] The first proposition presented here by the appellants is :— 

“The insured, after the loss, failed and refused to comply with 
the requirements of the policy with reference to his submission 
to an examination under oath, and is therefore barred from main- 
taining this action.” 


The policy contained a clause of the following tenor :— 


“This indemnity contract is based upon the representations 
contained in the application of even number herewith and which 
the assured had signed and permitted to be submitted to the 
company, and which is made a warranty and a part hereof; and 
it is stipulated and agreed that if any false statements are made in 
said application, * * * or if the interest of the assured 
be other than unconditional, unincumbered and sole ownership, 
* * * or if the property herein named or any part thereof 
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shall hereafter be or become mortgaged or incumbered, then in 
each and every one of the above cases this entire policy shall 
be null and void, unless otherwise provided by agreement in- 
dorsed hereon.” 


Another provision in the policy relative to procedure in case 
the insured property is damaged or destroyed by fire is as fol- 
lows :— 

“The assured shall also produce all that remains of the prop- 
erty hereby insured, whether damaged or not, and exhibit the 
same for examination and submit to examination under oath and 
subscribe to same, to any person named by the company. * * * 
No suit or action on this policy, for the recovery of any claim, 
shall be sustainable in any court of law or equity until after full 
compliance by the assured with all the foregoing requirements.” 

In the written application for the policy signed by the assured 
it was stated that the property was incumbered in the sum of $400. 

[2] After defendant was notified of the loss, it caused formal 
notice to be served upon the insured, requesting him to submit to 
an oral examination under oath. In compliance with said notice, 
the insured appeared, and the following proceedings had :— 


“Q. Was it (referring to some corn plaintiff had marketed) 
a part of your 1911 crop? A. Well, I refuse to answer this 
question for the reason that it has nothing to do with the matter 
in question, but I am willing to answer questions on the other 
items. Q. I insist that you answer this question, and state to you 
now that, if you refuse to do so you must do so subject to the 
conditions and penalties provided in the policy of insurance. 
Q. There is a question that you refused to answer, you still re- 
fuse to answer it? A. Yes, the reason above set forth.” 
“Q. There is on the file in the office of the register of deeds of 
Kay County, Oklahoma, chattel mortgage No. 45982, dated Jan- 
uary 30, 1911, and made by Joe George to Traders’ Bank at 
Arkansas City to secure payment of the sum of $725.50. Did 
you give that mortgage? A. I refuse to answer that question, 
for the reason that it has nothing to do with the matter in issue, 
but am willing to answer all reasonable questions. Q. Permit 
me then to state to you here and now that the Connecticut Fire 
Insurance Company insists upon an answer to said question under 
the pains and penalties provided in its said insurance policy 
No. 702538, under which you are asserting you claim. With this 
information do you still refuse to answer the question? A. Yes, 
sir. Q. There is on file in the office of the register of deeds of 
Kay County, Oklahoma, chattel mortgage No. 46815, dated April 
1, 1911, and given by Joe George to the Newkirk Mercantile Com- 
pany to secure the payment of the sum of $1,300; did you give 
that mortgage? A. I certainly did. Q. Has the mortgage been 
paid? <A. Has been foreclosed. Q. That mortgage covered 
20 acres of wheat; that was your 1911 crop, was it? A. I 











198 Insurance Law Journal Vol. 47. [Feb., 1916. 


don’t feel like answering a question that interferes with some 
other case that is being foreclosed, and has nothing to do with 
this matter. Q. Do you refuse to answer the question? A. Under 
the circumstances I do. Q. The chattel mortgage last herein- 
above referred to also covers 100 acres of corn. Was that part 
of your 1911 crop? A. I refuse to answer the question, because 
I had enough corn besides the 100 acres to cover what I lost 
under the insurance. Q. Then permit me to state to you that 
the Connecticut Fire Insurance Company here and now insists and 
demands that you answer this question, and if you refuse to do 
so, such refusal must be under the pains and penalties provided 
in said insurance contract No. 702538 held by you. Do you still 
refuse to answer the question? A. I refuse tg answer 
under the statement made above by me. Q. There is on file 
in the office of register of deeds of Kay County, Oklahoma, 
chattel mortgage No. 44659, dated September 9, 1910, and given 
to one Prewitt by Joe George and Lewis George, to secure pay- 
ment of the sum of $105. Did you give that mortgage? A. No, 
sir; I did not. Q. Did you give any chattel mortgage to any one 
by the name of Prewitt during the month of September, 1910? 
A. I have nothing to say on that. Q. Do you refuse to answer 
the question? A. I have nothing to say. Q. Then permit me to 
state to you that the Connecticut Fire Insurance Company here 
and now insists and demands that you answer this question, and 
if you refuse to do so such refusal must be under the pains and 
penalties provided in your insurance policy No. 702538. Do you 
still refuse to answer the question? A. I have nothing to say. 
Q. There is on file in the office of the register of deeds of Kay 
County, Oklahoma, chattel mortgage No. 45687 given by Joe 
George to Dan Bunnell and covering four horses, eight cattle, 
three hogs, one wagon, one cultivator and one buggy, said mort- 
gage being given to secure payment of the sum of $296.45. Did 
you give that mortgage? A. I have nothing to say. Q. Do you 
refuse to answer the question? A.I have nothing to say. 
Q. Then permit me to state to you that the Connecticut Fire In- 
surance Company here and now insists and demands that you 
answer said question, and if you refuse to do so, such refusal 
must be under the pains and penalties provided in your insurance 
contract, No. 702538. Do you still refuse to answer the question ? 
A. I have nothing to say. Q. Inasmuch as you refuse to an- 
swer my questions asked on behalf of said Connecticut Fire 
Insurance Company, I am unable to proceed further with this ex- 
amination. Are you willing to sign the typewritten transcript of 
the proceedings here to-day? A. I do not refuse to answer any 
reasonable question that in any way pertains to the matter before 
us, and I am still ready to answer any question propounded to me 
which in reason have any relation or bearing upon the insurance 
policy or property insured, but I do refuse to give the insurance 
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company a complete history of my life and my family relations. 
I am also willing to sign the said evidence as taken.” 

The defendant contends that at the time the insurance policy 
was issued, that plaintiff made a representation to it in his written 
application that the property insured was not subject to any mort- 
gage or incumbrance, except that it was mortgaged for the sum 
of $400, while at the very time there was of record four chattel 
mortgages given by the plaintiff to divers parties covering the 
same or similar property as that covered by the insurance policy 
in a sum far in excess of $400, and that in refusing to answer 
defendant’s interrogatories relative to the execution of said mort- 
gages as set out in detail above, that, under a certain clause in 
the policy, no action thereon could be maintained until a full com- 
pliance by the insured with all the provisions of the policy, and 
that the insured, having failed to submit to an examination and 
properly answer interrogatories submitted to him, could not main- 
tain this action until he had fully complied with that provision 
of the policy, and hence the action, being immaturely brought, 
should be dismissed. 

The assured in this case does not attack the validity of this 
clause in the insurance policy, but practically admits the same to 
be binding and valid, and no case from any state has been called 
to our attention that does not fully uphold the validity of such a 
provision. Firemen’s Fund Ins. Co. vs. Sims, 115 Ga. 939, 42 
S. E. 269; Jacob H. Fleisch et al. vs. Insurance Company of 
North America, 58 Mo. App. 596; Gross vs. St. Paul F. & M. 
Ins. Co. (C. C.) 22 Fed. 74; Southern Home Ins. Co. vs. Putnal, 
57 Fla. 199, 49 South. 922; Ostrander on Fire Insurance, § 174. 

The plaintiff attempts to meet defendant’s contention as 
follows :— 

“The defendant in error, Joe George, appeared and submitted 
to an examination at great length, as is shown by the case-made, 
and the examination covered from pages 61 to 80 inclusive, of 
the case-made. We submit that the plaintiff in error in conducting 
the examination was conducting the same, not for the purpose of 
ascertaining what property was destroyed by fire and the value 
of the property destroyed by fire, but for the purpose, if possible, 
under the particular provisions of the insurance policy, of laying a 
foundation to attempt to defeat the defendants in error in their 
recovery on the policy. We say this because an examination of 
the record from pages 61 to 80 of the case-made discloses that as 
soon as the plaintiff in error succeeded in getting the defendant 
in error, Joe George, to refuse to answer some questions per- 
taining to the giving of some mortgages, he was at once unable 
to proceed further. The plaintiff answered its last question as 
follows: ‘I do not refuse to answer any reasonable question that 
in any way pertains to the matter before us, and I am still ready 
to answer any question propounded to me, which in reason have 
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any relation or bearing upon the insurance policy or property in- 
sured, but I do refuse to give the insurance company a complete 
history of my life and my family relation.’ We submit that if the 
insurance company was proceeding in good faith and not for the 
purpose of trying to trap the defendant in error, he would have 
proceeded with his examination after the offer on the part of 
Joe George, the defendant in error, and that, by not proceeding 
with the examination, that the insurance company waived the 
further examination of the defendant, and that said defense is 
no defense, to the action on the policy.” 

We fail to find any merit in plaintiff’s contention that he in- 
formed defendant’s attorney at the time the examination was con- 
cluded that he did not refuse to answer any reasonable question 
that in any way pertained to the matter under investigation, and 
that the attorney for defendant, notwithstanding he had been met 
with a refusal to answer certain questions, should have proceeded 
with the examination upon being advised as above stated. The 
trouble here is that the plaintiff and defendant’s attorney seemed 
to differ widely as to what questions were reasonable. Several 
times during the examination the plaintiff had refused to answer 
very material questions, giving as his reason that the question 
asked had nothing to do with the matter in issue. If the plaintiff 
had in fact relented and decided to answer in regard to matters 
which he had already been questioned about and answers refused 
at that time, instead of informing defendant’s counsel in an in- 
definite way that he was ready to’‘answer any question propounded 
to him which had any relation or bearing upon the policy in ques- 
tion, instead of giving such a qualified and uncertain answer, he 
should have informed counsel that he was now ready and willing 
to answer the questions which he had theretofore refused to 
answer. In the absence of such information counsel for de- 
fendant was warranted in thinking that plaintiff had not changed 
his attitude, but still insisted on being the sole judge whether or 
not the questions propounded were material, and would still re- 
fuse to answer those he deemed not pertinent. 


[3] There may be logic in plaintiff’s argument that defendant 
was not conducting the examination in good faith, but the fact 
still remains that defendant was acting within the terms of an ex- 
pressed stipulation found in the policy, which gave it the right 
to demand such an examinaticn, and it is not for the insured to 
inquire into the motive actuating the company in exacting the 
examination, but on his part to comply therewith and to answer 
all material questions, notwithstanding he might believe that the 
principal object of the company is to find some loophole whereby 
it might evade payment of the policy. 

[4,5] The plaintiffs next contend that as the chattel mortgages 
inquired about did not embrace any property covered by the 
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insurance policy, that the questions propounded were not material, 
and the insured was not bound to answer same. 

It is true that the insurance company had no right in the ex- 
amination to inquire into a proposition unless it has some legiti- 
mate bearing upon the question at issue; that is, unless it is 
material and would shed light upon a proposition about which the 
company had a right to be informed. Insurance Co. vs. Weide, 
14 Wall. 381, 20 L. Ed. 894. 

“Webster defines ‘material’ to be something ‘of solid or weighty 
character; substantial; of consequence; not to be dispensed with ; 
important; specific; especially law, such as does or would affect 
the determination of a case, the effect of an instrument, or the 
like; constituting a matter that is entitled to consideration; such 
as must be considered in deciding a case on its merits.’”” Thomp- 
son vs. State, 6 Okla. Cr. 50, 117 Pac. 216. 

“Evidence offered in a cause, or a question propounded, is 
material when ‘it is relevant and goes to the substantial matters 
in dispute, or has a legitimate and effective influence or bearing 
on the decision of the case.’” 8 Ency. of Ev., p. 550. 


The company found of record four chattel mortgages ap- 
parently executed by the insured and covering apparently the same 
property covered by the policy. It was impossible to take the four 
mortgages and the insurance policy and arrive at any certain’ 
conclusion, whether or not the property mentioned in each was 
the same. The insured was possessed of this information, and the 
insurance company had a right to know. It was in search of in- 
formation along that line. If the insured had willfully misrep- 
resented the facts in obtaining the policy and had represented to 
it that the property was incumbered for $400 only, when in fact 
the incumbrance amounted to a: sum far in excess thereof, then 
the company was not liable for any loss; but if the representations 
made to it were true, and the insured knew whether the same 
were true or not, then it would be liable; and it is to be presumed 
that the company in good faith was in search of information upon 
which it might base its conclusion as to its liability, and pay the 
same without a suit, if its liability appeared from its investigation, 
including information acquired at the examinations. 

While the questions propounded at such examinations must be 
material and pertinent, yet the examination should not be cir- 
cumscribed by any narrow or technical rule, but should be broad 
and liberal in its scope so as to attain the end intended by the in- 
sertion of such a clause in the policy. 

The insured should make a full and complete disclosure so that 
such matters could be speedily adjusted, and not necessitate a 
long and tedious, and often unsuccessful, lawsuit. It has become 
quite the custom for the insured and the insurer, after a loss by 
fire, to approach each other in a hostile attitude, which is to be 
deplored, because the insured ought to be able and willing to make 
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a complete disclosure, and should be met by the company with a 
desire to pay all legitimate claims without resorting to technicali- 
ties without merit. 

We are of the opinion that the questions propounded as to the 
execution of the chattel mortgages were directly pertinent to the 
issue because it would certainly have effective influence and bear- 
ing on a very vital issue, a determination of which would enable 
the company to decide upon its liability and avoid a lawsuit if its 
liability appeared. 

It follows that the court’s instruction that the plaintiff’s failure 
to answer questions which pertained to property other than that 
included in the policy would not bar him from recovering in this 
action was also error. Taking this view of the case, it will be un- 
necessary to pass upon other questions presented. 

For the reasons given, the judgment should be reversed, and the 
case remanded, with instructions to the trial court to dismiss the 

.action, because it appears the same was prematurely brought. 

Per Curiam. Adopted in whole. 


RS 


SECURITY INS. CO. vs. JAGGERS er at. (No. 193.)* 


(Supreme Court of Arkansas.) 


3. INSURANCE — AGENTS — INDEMNITY BOND — DEFAULT 
COVERED. 


Where the bond of a local agent of an insurance company was con- 
ditioned that he should keep a true and.correct account of all moneys 
received by him for the company and pay same over, should report 
business transacted, and in every way faithfully perform his duties as 
agent in compliance with the instructions of the general agent, and 
should, at the end of the agency, deliver up to such general agent 
all moneys, policies, books, and property due from him or in his 
possession, and that, if such local agent should do so, and reimburse 
such general agent for all extra expense occasioned by any de- 
linquency or failure to comply with such conditions, the obligation 
should be void, such bond did not bind the local agent and his sureties 
to reimburse the company for the payment of losses occurring on 
policies issued by the local agent on prohibited risks. 


(For other cases, see Insurance, Cent. Dig. §§ 107-110; Dec. Dig. § 83.) 


Appeal from Circuit Court, Lawrence County; Dene H. Coleman, 
Judge 

Suit by the Security Insurance Company against J. N. Jaggers and 
others. Judgment for defendants on demurrer, and plaintiff appeals. 
Affirmed. 


Cockrill & Armistead, of Little Rock, and H. L. Ponder, of Walnut 
Ridge, for Appellant. 

J. N. Beakley, W. E. Beloate, and O. C. Blackford, all of Walnut 
Ridge, for Appellees. 


* Decision rendered, Oct. 25, 1915. 179 S. W. Rep. 1008. 


— 
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COHEN vs. HOME INS. CO.* 


(Superior Court of Delaware. New Castle.) 


1. INSURANCE— COMPLAINT —CONDITIONS PRECEDENT — 
NECESSARY ALLEGATIONS. 


In a declaration on an insurance policy containing numerous conditions, 
a general allegation of performance thereof by the plaintiff is ordi- 
narily sufficient, since the rule requiring performance to be specially 
shown admits of relaxation when the subject comprehends such 
multiplicity of matter as would lead to great prolixity. 


(For other cases, see Insurance, Cent. Dig. §§ 1593, 1596, 1598, 1603-1606, 
1608; Dec. Dig. § 634.) 


2 INSURANCE—DECLARATION—PREVENTION—WAIVER AND 
ESTOPPEL — NECESSARY ALLEGATIONS—SPECIAL DE- 
MURRER. 


But such rule cannot, as against a special demurrer, be properly extended 
to matters of prevention, waiver, or estoppel relied upon in lieu of 
performance, since the defendant has a right to know what facts are 
relied upon as constituting such prevention, waiver or estoppel, and 
cannot be compelled to join issue on the entire field of possible ex- 
cuses for nonperformance caused by its act. 

(For other cases, see Insurance, Cent. Dig. §§ 1593, 1596, 1598, 1603-1606, 
1608; Dec. Dig. § 634.) 


Action by David Cohen against the Home Insurance Company, a 
corporation of the state of New York. On general and special demurrer 
to the declaration. The general character of the several counts therein 
and the contentions of the parties appear in the opinion. The special 
demurrer was sustained to all the counts. The consideration of the 
questions raised by the general demurrer were postponed until the declara- 
tion should be amended in accordance with the decision on the special 
demurrer. 

See, also, 95 Atl. 238. 


Argued before Boyce and Rice, JJ. 


Robert H. Richards and Aaron Finger, both of Wilmington, for 
Plaintiff. 

Saulsbury, Morris & Rodney, of Wilmington, and E. S. Stockbridge, 
of Baltimore, Md., for Defendant. 


* Decision rendered, Dec. 7, 1915. 95 Atl. Rep. 912. 
——-- + -@0@ — —— 


GERMANIA FIRE INS. CO. vs. TURLEY.* 
(Court of Appeals of Kentucky.) 


INSURANCE—TRANSFER OF POLICY—FORFEITURE. 


Since a clause in a fire insurance policy, forfeiting the policy if any change 
takes place in the title, Possession, or interest of the insured in the 


* Decision rendered, Nov. ‘24, 1915. 179 S. W. Rep. 1059. 
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property, or if the policy be assigned, must be construed to contem- 
plate only transfers which permanently divest the insured of all 
interest in the property, where, upon a sale of the land by insured, 
the policy was transferred with the consent of the company, sub- 
sequently again transferred without the consent of the company, and 
finally transferred to the original owner without the consent of the 
company, the policy was not thereby rendered void, in the absence 
of a declaration of forfeiture; the property having been restored to 
the party with whom the company originally contracted, before the 
loss occurred, and the liability of the company having merely been 
suspended during the interim. 

(For other cases, see Insurance, Cent. Dig. §§ 794-822, 825; Dec. 
Dig. § 328.) 


Appeal from Circuit Court, Daviess County. | y 
Action by T. J. Turley against the Germania Fire Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. Affirmed. 


C. M. Finn, of Owensboro, for Appellant. 
Miller & Sandidge, of Owensboro, for Appellee. 


MAXWELL Er au. vs. YORK MUT. FIRE INS. CO.* 


(Supreme Judicial Court of Maine.) 


1. INSURANCE — CONTRACTS — VACANCY OF PREMISES — 
EFFECT. 


Where an application for a policy of insurance stated that the premises 
were “vacant at present,” the fact that they remained vacant, and that 
no extra premium was paid for vacancy, nor a vacancy permit at- 
tached to the policy, does not void the liability of the insurer for a loss. 


(For other cases, see Insurance, Cent. Dig. §§ 764-779; Dec. Dig. § 323.) 


2. INSURANCE—LIABILITY—FRAUD—BURDEN OF PROOF. 
In an action upon an insurance contract, the insurer, to avoid liability on 
the ground of fraud, must prove the fraud. 


(For other cases, see Insurance, Cent. Dig. §§ 1555, 1645-1668; Dec. 
Dig. § 646.) 


3. INSURANCE—AGENTS — EXTENT OF POWERS — RELIANCE 
ON DIRECTION OF AGENTS—EFFECT. 


Under Rev. St. c. 49, § 93, providing that i insurance “agents * * * shall 
be regarded as in the place of the company in all respects regarding 
any insurance effected by them. The company is bound by their 
knowledge of the risk and of all matters connected therewith. Omis- 
sions and misdescriptions known to the agent shall be regarded as 
known by the company and waived by it as if noted in the policy”— 
where an insurance agent sent an application to the insured, directing 
him to sign at a certain place, and upon return of the policy com- 
pleted filling it out, and the insured relied upon the agent, the acts of 


“+ Decision rendered, Dec. 3, 1915. 95 Atl. Rep. 87. SSCS 





Fire, &c.] Atchison vs. Crawford Co. Farmers’, &c. 205 


the agent were those of the company, so that misrepresentations in 
the application would not avoid liability of the company. 


(For other cases, see Insurance, Cent. Dig. §§ 968-997; Dec. Dig. § 378.) 


4. INSURANCE — APPLICATION — STATEMENTS — EFFECT— 
“VACANT AT PRESENT.” 


The use in an application for insurance of the words “Vacant at present” 
does not carry with it the implication that the buildings were soon 
to be occupied, but the liability of the insurer continues, whether . 
occupied or not. 


(For other cases, see Insurance, Cent. Dig. §§ 764-779; Dec. Dig. § 323.) 


5. INSURANCE—WARRANTIES OF APPLICATION—VACANCY 
OF PREMISES—OCCASIONAL VACANCY—EFFECT. 


Where property was insured as vacant, and it was subsequently occupied, 
and subsequently thereto vacated for a period longer than thirty days, 
the liability of the company continued, so that, where the premises 
were vacant when destroyed by fire, the insured could recover on 
the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 764-779; Dec. Dig. § 323.) 


Exceptions from Supreme Judicial Court, Androscoggin County, 
at Law. 

Action by James L. Maxwell and others against York Mutual Fire 
Insurance Company. To an order directing verdict for plaintiffs, de- 
fendant excepts. Exceptions overruled. 


Argued before Spear, King, Bird, Haley, and Hanson, JJ. 


Harry Manser, of Lewiston, for Plaintiffs. 
Tascus Atwood, of Auburn, for Defendant. 


ATCHISON vs. CRAWFORD COUNTY FARMERS’ MUT. 
FIRE INS. CO. (No. 1649.)* 


(Springfield Court of Appeals. Missouri.) . 


3. INSURANCE—MUTUAL INSURER—PROVISIONS. 


Though the constitution of a mutual association formed to insure the 
members’ property against fire declared that losses should be paid 
by voluntary contribution and in no other way, a member who suffered 
a loss is at least entitled to judgment against the officers of the 
association for any funds in their hands, for such provision cannot be 
permitted to stand as a barrier against any recovery. 


(For other cases, see Insurance, Cent. Dig. § 76; Dec. Dig. § 58.) 


4, INSURANCE—MUTUAL INSURANCE—RECOVERY. 
Before a mutual insurance association can defeat recovery for loss under 
a provision of the constitution declaring that, where the assessors of 


* Decision rendered, Nov. 18, 1915. Rehearing denied, Dec. 10, 1915. 
180 S. W. Rep. 438. 
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the district assisted by the member’s three nearest neighbors shall make 
report that the accident was caused through carelessness or inatten- 
tion, no recovery can be had, it must clearly appear that the association 
has complied with the provisions, and that the persons signing the 
report were assessors and the member’s nearest neighbors. 

(For other cases, see Insurance, Cent. Dig. §§ 1530, 1532-1534; Dec. 
Dig. § 615.) 


Appeal from Circuit Court, Crawford County; L. B. Woodside, Judge. 

Action by W. T. Atchison against the Crawford County Farmers’ 
Mutual Fire Insurance Company. From a judgment for plaintiff, de- 
fendant appeals. Reversed and remanded. 


E. E. Roberts and A. H. Harrison, both of Steelville, for Appellant. 
Frank H. Farris, of Rolla, for Respondent. 


CAMPBELL vs. GERMANIA INS. CO. (No. 1384.)* 
(Springfield Court of Appeals. Missouri.) 


INSURANCE — EVIDENCE — INSURER’S INTEREST — PARTY 
WALL. 

Where the evidence, after loss, instead of disclosing that the insured did 
not own the entire interest in the building and land upon which it 
was situated, failed to show that any other person had an interest 
therein, and conclusively showed that the insured’s building was sit- 
uated on his own land, his mere reference to the wall as a party wall 
would not defeat his recovery on the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. 
Dig. § 665.) 


Appeal from Circuit Court, Barry County; Carr McNatt, Judge. 


Action by J. F. Campbell against the Germania Insurance Company. 
Judgment for defendant, plaintiff's motion for a new trial sustained, and 
defendant appeals. Affirmed. 


D. H. Kemp, of Monett, and Broaddus & Crow, of Kansas City, for 
Appellant. 


T. D. Steele, of Monett, for Respondent. 
* Decision rendered, Nov. 18, 1915. 180 S. W. Rep. 389. 
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BROWN er aL. vs. CONNECTICUT FIRE INS. CO. or 
Hartrorp, Conn. (No. 5087.)* 


(Supreme Court of Oklahoma.) 


















































2. INSURANCE—POLICY—IGNORANCE OF CONTENTS. 


The insured, in the absence of fraud or mistake, will not be heard to 
say that he was ignorant of the contents of the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 246-249; Dec. Dig. § 138.) 


4. INSURANCE—ACTION ON POLICY—PLEADING—NONCOM- 
PLIANCE WITH CONDITION—EXCUSE. 


In an action on an insurance policy, a pleading which sets up that the 
assured failed to keep and perform the conditions in the policy be- 
cause of ignorance of such conditions, but which fails to allege fraud, 
misrepresentations, or concealment, is insufficient to relieve the plain- 
tiff from the effect of a violation of the plain and unmistakable terms 
of the policy. 

(For other cases, see Insurance, Cent. Dig. §§ 1554, 1593, 1598; Dec. 
Dig. § 639.) 


5. INSURANCE—POLICY—CONSTRUCTION. 


If language in an insurance policy is ambiguous, and susceptible of two 
constructions, one of which will give the policy effect, and the other 


render it void, that construction should be adopted which will make 
the policy effective. 


(For other cases, see Insurance, Cent. Dig. §§ 292, 294-298; Dec. 
Dig. § 146.) 


6. INSURANCE — FORFEITURE CLAUSE — CONSTRUCTION — 
EXCUSE FOR VIOLATION—PLEADING. 


The forfeiture clause in an insurance policy, wherein it is stipulated and 
agreed that, if the property named therein, or any part thereof, shall 
hereafter be or become mortgaged or incumbered, “this entire policy 
shall becorne null and void,” is a promissory warranty, and renders 
said policy an indivisible contract, and, if said property, or any 
specific part or parcel thereof, designated in said policy as insured, is 
thereafter mortgaged or otherwise incumbered, the entire policy is 
void; and no recovery can be had for the loss or damage of said 
property, or any part thereof, whether included in the mortgage or 
not and held, further, that in an action to recover for the loss or 
damage of the property, under such circumstances, an allegation in 
the plaintiff’s petition, “That the making and existence of said mort- 
gages on said land and barn in no way contributed to the loss herein 
complained of, and in no way incited, induced, or caused any person 
to set fire to said barn, or to set out fire that did get to said barn, 
but that said fire was incendiary, and not by any person in any way 
interested in said land, or in said barn, or the property therein,” does 
not state facts sufficient to relieve the plaintiff from his acts in 


violating the terms of said contract, nor entitle him to recover 
thereon. 


(For other cases, see Insurance, Cent. Dig. §§ 558, 559, 562-566, 1554, 1593, 
1598; Dec. Dig. § 264, 639.) 


* Decision rendered, Nov. 16, 1915. 153 Pac. Rep. 173. Syllabus by 
the Court. 
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7. INSURANCE — CONTRACT —RIGHTS AND OBLIGATIONS — 
DETERMINATION. 


Where parties have entered into a contract with such knowledge of its 
contents as the law imputes, that alone must be looked to as furnish- 
ing the measure of their rights and obligations, and courts will not 
undertake by construction to compel insurance companies to pay 
losses which they never assumed. 

(For other cases, see Insurance, Cent. Dig. §§ 292, 294-298, Dec. 
Dig. § 146.) 


Commissioners’ Opinion, Division No. 4. Error from Superior Court, 
Oklahoma County; John W. Hayson, Judge. 

Action by James L. Brown, as administrator of the estate of C. B. 
Bradley, deceased, and others, against the Connecticut Fire Insurance 
Company of Hartford, Conn., a corporation. Judgment for defendant, 
and plaintiffs bring error. Affirmed. 


James L. Brown and Floyd Wheeler, both of Oklahoma City, for 
Plaintiffs in Error. 
. Scothorn, Caldwell & McRill, of Oklahoma City, for Defendant in 
rror. 


OKLAHOMA FIRE INS. CO. vs. FAY MERCANTILE CO. 
(No. 5315.)* 


(Supreme Court of Oklahoma.) 


1, INSURANCE—STANDARD POLICY—AGREEMENT TO EX- 
TEND—AUTHORITY OF AGENT. 


Under the provisions of the standard form of insurance policy, an agent 
has no power to bind the company, without its authority, by an agree-. 
ment with the assured that he will extend the policy on its expiration. 


(For other cases, see Insurance, Cent. Dig. §§ 276-291; Dec. Dig. § 145.) 


2. INSURANCE—STANDARD POLICY—AGREEMENT TO EX- 
TEND—AUTHORITY OF AGENT. 


A policy of fire insurance was issued on November 2, 1910, which expired 
at noon on November 2, 1911, and at the time it was issued, and also 
subsequently to that time, the agent agreed with the insured that 
when the policy expired he would renew it. The agent forgot to do 
so, and the property was burned on the night of November 2, 1911, 
and on the next day the agent, with the knowledge of the insured, 
issued a renewal policy, dated November 2, 1911, and did not report 
any of the facts to the company. Held, that the oral promise to 
renew, under the terms of the policy, was beyond the scope of the 
agent’s authority. 

(For other cases, see Insurance, Cent. Dig. §§ 276-291; Dec. Dig. § 145.) 


* Decision rendered, Nov. 16, 1915. 153 Pac. Rep. 127. Syllabus by 
the Court. 
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Commissioners’ Opinion, Division No. 2. Error to Superior Court, 
Custer County; J. W. Lawter, Judge. 

Action by the Fay Mercantile Company, a corporation, against the 
Oklahoma Fire Insurance Company, a corporation. Judgment for plain- 
tiff, and defendant brings error. Reversed and remanded, with directions 
to dismiss. 


Burwell, Crockett & Johnson, of Oklahoma City, for Plaintiff in 
Error. 
George T. Webster, of Clinton, for Defendant in Error. 


SPRINGFIELD FIRE & MARINE INS. CO. vs. HALSEY. 
(No. 5367.)* 


(Supreme Court of Oklahoma.) 


1. INSURANCE—FIRE POLICY—BOOK WARRANTY CLAUSE— 
SUFFICIENCY OF COMPLIANCE. 


The “book warranty” clause of the standard form of fire insurance policy 
in use in Oklahoma is complied with by the assured if the set of 
books kept by him are sufficient to enable a man of ordinary intelli- 
gence to ascertain from them with reasonable certainty the amount 
and value of the goods destroyed. 


(For other cases, see Insurance, Cent. Dig. §§ 852, 853; Dec. Dig. § 335.) 


2. INSURANCE—FIRE POLICY—BINDING EFFECT—ACTS AND 
KNOWLEDGE OF AGENT—WAIVER OF PROVISION. 


When a local agent of a fire insurance company, who has the power to 
accept a risk and deliver the policy of insurance, at and prior to the 
time of the delivery of the policy is advised and has full knowledge 
of the fact that a portion of the property insured is incumbered by a 
chattel mortgage, and with that knowledge accepts the premium and 
delivers the policy, such policy is binding upon the company not- 
withstanding it contains a provision that none of the company’s officers 
or agents can waive any of its provisions, except in writing indorsed 
on the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 952-955; Dec. Dig. § 376.) 


Commissioners’ Opinion, Division No. 2. Error from District Court, 
Grady County; Frank M. Bailey, Judge. 

Action by Walter Halsey against the Springfield Fire & Marine In- 
surance Company. Judgment for plaintiff, and defendant brings error. 
Affirmed. 


Burwell, Crockett & Johnson, of Oklahoma City, for’ Plaintiff in Error. 
F, E. Riddle and Harry Hammerly, both of Chickasha, for Defendant 
in Error. 


* Decision rendered, Nov. 16, 1915. 153 Pac. Rep.-145. Syllabus by the 
Court. 
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McCORMACK vs. EQUITABLE FIRE INS. CO. 
(No. 9234.) * 


(Supreme Court of South Carolina.) 


INSURANCE—ACTION ON POLICY—DEFENSES. 


Insured, who applied to an agent for a policy of fire insurance and paid 
the premium asked, and received a policy in defendant company, 
which on March 9th instructed its cancellation, and who on 
March 11th, and before the five days’ notice of the cancellation of 
defendant’s policy had expired, received a policy in another company 
in substitution, and who held both policies at the time of loss, 
and stated that he had no objection to returning defendant’s policy 
and expected to do so and to take the policy in the other company, 
and who thereafter sued the other company, and, after issue joined, 
compromised his suit against it on payment of $250 on the $800 
policy, knowing that both companies were not liable to him, thereby 
ratified the act of his attorney in bringing the suit, and conclusively 
elected to accept its policy in place of defendant’s, and released any 
claim under the same. 


(For other cases, see Insurarice, Cent. Dig. §§ 1530, 1532-1534; Dec. 
Dig. § 615.) 


‘Appeal from Common Pleas Circuit Court of Richmond County; 
Geo. E. Prince, Judge. 

Action by G. W. McCormack against the Equitable Fire Insurance 
Company. Judgment for defendant, and plaintiff appeals. Affirmed. 


E. J. Best and W. Anderson Clarkson, of Columbia, for Appellant. 
B. A. Hagood, of Charleston, and Elliott & Herbert, of Columbia, 
for Respondent. 


* Decision rendered, Nov. 16, 1915. 86S. E. Rep. 1059. 
——90g@——__—__ 


SOUTHERN NAT. INS. CO. er au. vs. COBB Fr At. 
(No. 5509.) * 


(Court of Civil Appeals of Texas. San Antonio.) 


1. INSURANCE—FIRE POLICY—WARRANTY AS TO USE. 


The provision in a policy insuring a building “while occupied as the Park 
Terrace Sanitarium” is not a warranty that the building will con- 
tinue to be used as a sanitarium, in view of a ten-day vacancy clause 
and provision of the mortgage clause that a change to a more 
hazardous occupancy than the one mentioned in the policy would 
not affect the rights of the mortgage, indicating that it was contem- 
plated that a change in occupancy, except to a more hazardous one, 
was permitted by the policy. 


(For other cases, see Insurance, Cent. Dig. § 593; Dec. Dig. § 278.) 


* Decision rendered, Oct. 27, 1915. Rehearing denied, Dec. 1, 1915. 
180 S. W. Rep. 155. 
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2. INSURANCE—FIRE POLICY—“VACANT”—‘OCCUPIED.” 


The usual distinction between vacancy and cessation of occupancy in a 
fire policy is that the first is used to indicate the removal of the 
furniture and individuals, and the second a change of the uses of 
the building—“vacant” meaning entire abandonment, deprived of con- 
tents, empty; and “occupied” implying an actual use by some person 
of such character as ordinarily pertains to the purpose to which the 
building is adapted or devoted. 

(For other cases, see Insurance, Cent. Dig. §§ 593, 594; Dec. Dig. 
§§ 278, 279.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Occupied, Vacant.) 


Appeal from District Court, Bexar County; S. G. Tayloe, Judge. 

Action by R. S. Cobb against the Southern National Insurance Com- 
pany and others. From a judgment for plaintiff and parties impleaded, 
defendants appeal. Affirmed. 


Templeton, Brooks, Napier & Ogden, of San Antonio, and Crane & 
Crane, of Dallas, for Appellants. 

Boyle & Storey, McFarland & Lewright, and W. H. Kennon, all of 
San Antonio, for Appellees. 
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ACCIDENT AND HEALTH. 


SUPREME COURT OF MINNESOTA. 


ASHELBY 
vs. 


TRAVELERS’ INS. CO. or Hartrorp, Conn. (No. 19516 [97].)* 


INSURANCE—CAUSE OF DEATH—SUFFICIENCY OF EVIDENCE 


In an action upon an accident insurance policy, in which the plaintiff was 
the beneficiary, insuring the deceased against loss resulting from 
bodily injuries effected directly and independently of all other causes, 
an internal hemorrhage being the immediate cause of death, it is 
held that the evidence justified a finding that the hemorrhage came 
as the result of an injury, as claimed by the plaintiff, and not from 
cancer, as claimed by the defendant, and that the court was in error 
in granting defendant’s motion for judgment notwithstanding the 
verdict. 


(For other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. 
Dig. § 665.) 


Appeal from District Court, Ramsey County; F. N. Dickson, Judge. 

Action by Ada Bell Ashelby, whose true name is Ada’ Bell Eshelby, 
against the Travelers’ Insurance Company of Hartford, Conn. From 
judgment for defendant, plaintiff appeals. Reversed. 


Larrabee & Davies, of Minneapolis, for Appellant. 
A. A, Tenner, of Minneapolis, for Respondent. 
4 DIBELL, C. 

This is an action to recover upon a policy of accident insurance 
issued to Mary Elizabeth Higgins, in which the plaintiff was the 
beneficiary. ‘There was a verdict for the plaintiff. Upon de- 
fendant’s alternative motion for judgment notwithstanding the 
verdict or for a new trial judgment was ordered. From the 
judgment entered the plaintiff appeals. 

The policy insured Mrs. Higgins “against loss resulting from 
bodily injuries, effected directly and independently of all other 
causes through external, violent and accidental means. * * *” 
It is substantially such a policy as was construed in White vs. 
Standard Accident, etc., Co., 95 Minn. 77, 103 N. W. 735, 884, 
5 Ann. Cas. 83, and 100 Minn. 541, 110 N. W. 1134. No ques- 
tion of law arises upon its construction. 

The death of the insured was immediately caused by a hem- 
orrhage in the stomach. The plaintiff claims that it was caused 
by an accidental injury received some time before. The de- 
fendant claims that it was of cancerous origin. This is the issue. 


* Decision rendered, Nov. 12, 1915. 154 N. W. Rep. 946. Syllabus by 
the Court. 
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The question on this appeal is whether the evidence is such as 
to support a finding of the jury for the plaintiff. 

On October 21, 1911, Mrs. Higgins was at Shelby, Mont., at 
the house of a friend. On that day she fell through a trapdoor 
into the cellar below, a vertical distance of seven feet, down a 
stairway of fourteen steps. She sustained numerous bruises 
and the local physician thought her ribs were fractured. This 
seems to have been a mistaken diagnosis. She was bedfast for 
two weeks. Then she was taken to Helena, and finally was 
brought to St. Paul, and was taken to St. Joseph’s Hospital. 
This was on November 15, 1911. She died on November 
21, 1911. 

On December 26, 1911, at the instance of the defendant, an 
autopsy was had. It was performed by a physician employed by 
the defendant. There were present Dr. Schwyzer, who had at- 
tended the deceased at the hospital, and another physician in the 
general service of the defendant. The autopsy disclosed that the 
deceased was seriously infected with cancer. The three phy- 
sicians do not agree as to the conditions found. The two physi- 
cians of the defendant testified with positiveness that the hem- 
orrhage came from cancer. Dr. Schwyzer testified with positive- 
ness that it came from the lesser peritoneal cavity through a per- 
foration of the posterior wall of the stomach, not within the 
cancerous area, and that in his opinion the perforation had come 
from the injury received in Montana. While at the hospital the 
deceased had peritoneal trouble. While in Montana she had 
stomach trouble and vomited, and also vomited when at the 
hospital. Until the day before her death the vomitus contained 
no blood. 

The evidentiary facts and the claims of the parties might be 
given in greater detail, but it is unnecessary. The theory of the 
plaintiff was aided by a number of experts. The theory of the 
defendant was aided by a larger number. Necessarily the ex- 
perts based their opinions to a considerable extent upon the con- 
ditions found at the autopsy, and the three physicians present 
at the autopsy do not agree. Dr. Schwyzer’s testimony was clear 
and positive as to the conditions found, and he was clear and 
positive in his opinion of the cause of death. We see no reason 
why a jury might not intelligently accept it as the true explana- 
tion of its cause. ‘The issue was one for the jury. The case was 
not a conjectural one, within Mageau vs. Great N. Ry. Co., 
106 Minn. 375, 119 N. W. 200. It was tried by counsel with fair- 
ness and the court submitted it to the jury in an admirable charge. 
The order for judgment notwithstanding the verdict was er- 
roneous. 

Judgment reversed. 
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SUPREME COURT OF OHIO. 


HICKMAN 
vs. 
OHIO STATE LIFE INS. CO. (No. 14675.)* 


1, INSURANCE — ACCIDENT INSURANCE — DEFENSE — EX- 
POSURE TO OBVIOUS RISK. 


In an action on a policy of accident insurance which contains a proviso 
exempting the insurer from liability for injury resulting from ex- 
posure to obvious risk of injury or obvious danger, the fact that the 
injury resulted to the insured while and because of exposing himself 
to a risk of danger which was obvious to him at the time is a suffi- 
cient defense to the action. 


(For other cases, see Insurance, Cent. Dig. §§ 1180, 1181; Dec. Dig. § 461.) 


2. INSURANCE—ACCIDENT INSURANCE—EXPOSURE TO OB- 
VIOUS RISK—QUESTION FOR JURY. 


When, in such an action, an issue of fact is made by the pleadings, as to 
whether the injury to the insured resulted while he was exposing 
himself to a risk of danger which was obvious to him at the time, 
and there is no substantial conflict in the testimony of the witnesses 
on the trial, but the unconflicting testimony discloses a variety of 
circumstances from which different minds might reasonably arrive at 
different conclusions as to that issue, it is the duty of the court to 
submit the determination of it to the jury. 

(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. 
Dig. § 668.) 


(Additional Syllabus by Editorial Staff.) 


4. INSURANCE—ACCIDENT INSURANCE—CONSTRUCTION OF 
POLICY—“UNNECESSARY”—“OBVIOUS.” 


As ‘used in an accident insurance policy providing that the insurer shall 
be exempt from liabilitiy for injury from exposure to obvious risk 
of injury or obvious danger, “obvious” does not mean “unnecessary.” 
“Unnecessary” means not required by the circumstances of the case, 
while “obvious” means easily discovered, seen, or understood, plain, 
manifest, evident, palpable. 

(For other cases, see Insurance, Cent. Dig. §§ 1180, 1181; Dec. Dig. § 461.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Obvious; Unnecessary.) 


Error to Court of Appeals, Cuyahoga County. 

Action by Mrs. Hickman against the Ohio State Life Insurance Com- 
pany. A judgment for plaintiff was affirmed by the court of common 
pleas, the judgments were reversed by the court of appeals, and plaintiff 
brings error. Reversed. 


Howell, Roberts & Duncan, of Cleveland, for Plaintiff in Error. 
Metzger & Johnson and Brandt & Brandt, of Columbus, for De- 
fendant in Error. ° 


* Decision rendered, May 4, 1915. 110 N. E. Rep. 542. Syllabus by the 
Court. 
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JoHNsSON, J. 

Samuel C. Hickman held a policy of accident insurance in the 
defendant insurance company in the sum of $600. His wife, the 
plaintiff in error, was a beneficiary named in the policy. Hick- 
man was killed at a place known as Luna Park Motordrome in 
Cleveland. The motordrome was a racing track where motor- 
cycle races were given for public entertainment. The track was 
constructed somewhat upon the shape of a saucer. The company 
conceded that Hickman’s death was due to external, violent, and 
accidental means, within the terms of the policy, and conceded 
its liability on the policy, but sought to limit the recovery to 
$120, being one-fifth of the face of the policy, by reason of the 
following provision which it contained :— 

“In event of injury, fatal or otherwise, * * * due wholly 
or in part, directly or indirectly, to disease or bodily infirmity 
* * * or from exposure to obvious risk of injury or obvious 
danger * * * the limit of the company’s liability shall be one- 
fifth of the amount which would otherwise be payable under this 
policy.” 

In its answer in the municipal court, in which the case origi- 
nated, the defendant alleged that Hickman “sustained such in- 
juries by suffering himself to exposure to obvious risk of injury 
or obvious danger,” and that therefore defendant’s liability 
should be but one-fifth of the amount which would otherwise be 
payable under the contract of insurance. The reply of Mrs. Hick- 
man denied that her husband exposed himself to obvious risk of 
injury or to obvious danger. The cause was tried to a jury in 
the trial court, in which there was a verdict and judgment for 
the full amount of the policy with interest. This judgment was 
affirmed by the court of common pleas. The court of appeals 
reversed the judgments below, and, proceeding to render the 
judgment which it held the municipal court should have rendered, 
entered final judgment for the sum of $120, with interest, in favor 
of Mrs. Hickman, who prosecutes this proceeding to‘reverse the 
judgment of the court of appeals and affirm that of the common 
pleas. 

[1,2] The evidence showed that Hickman and his wife, whom 
he had recently married, went to the park to witness the races on 
the evening of the tragedy. Inside of the track, which was about 
a quarter of a mile in circumference, there is what is known as 
the “pit,” to which automobiles and other vehicles were admitted 
and were backed up to a rope inclosing the track. Outside of the 
roped inclosure was a space of level ground about fifteen feet in 
width, ending at its outer edge in a groove or curve, from which 
the track rose in the shape of a saucer to a height of twelve or 
fifteen feet, and above this track were seats for spectators. 
Hickman and his wife went into these seats, where they were 
seen by one Sweitzer, the driver of an ambulance which was in 
the “pit.” Sweitzer called to them to come down and sit in the 
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ambulance, which they did. Sweitzer explained to Mr. Hickman 
that he was alone that evening and wanted Hickman to give him 
a lift in case of accident. While these men were seated in the 
rear of the ambulance, facing the track, the race was called, and 
some four or five riders started their machines around the track. 
As these riders were circling the course at high speed, one of 
them, Grimes, as he was passing the part of the track almost in 
front of Sweitzer and Hickman, fell from his machine. The 
man and the machine came rolling down the incline into the 
level part of the track. There was a starter, who by means of 
certain lights which had been provided near the starting stand 
to be used as signals, had signaled that riders should come off 
the track because one of them had failed to get his machine 
ready. The lights were some distance from where Hickman was 
located, and the plaintiff in error claims that the evidence shows 
that they were not seen by him or his associate. She also claims 
that neither Hickman nor Sweitzer knew that the riders had 
been called off the track, but supposed that the race was going 
forward. When the mishap occurred to Grimes and his ma- 
chine there was great excitement. The people in the audience rose 
to their feet. Sweitzer called to Hickman, and together they 
rushed to the aid of the fallen man. They reached him about 
the time that he arrived at the bottom of the track. Sweitzer 
says they reached him before he was able to get up. The rider, 
Grimes, thinks that he was on his feet before they reached him, 
but they got to him almost instantly. As Sweitzer and Hickman 
reached the place where Grimes and his machine lay, and were 
attempting to get him and his machine away from the track, 
another rider, who, in obedience to the signal to come off the 
track, had come down the groove ang was going at a rapid rate 
of speed, struck Hickman and instantly killed him. There was 
no substantial dispute between the witnesses as to this state of 
facts. 

The trial court charged the jury that if the deceased went on 
the track in order to save life the law would not impute careless- 
ness to him, or to any one who attempts to save life, unless the 
attempt was made under such circumstances as to constitute 
rashness in the estimation of prudent persons, and that the 
question for the jury to determine was: Was it rash? 

The court further charged that if, under the circumstances, 
a prudent man would obey the impulse to save life, the exposure 
is not voluntary. 

It is conceded by counsel that a proviso in a policy, which ex- 
empts the insurer from liability for injury resulting from “vol- 
untary exposure to unnecessary danger,” does not apply where 
one under the impulse of the moment rushes to a place of dan- 
ger in an effort to save life, unless the act is so rash that a 
prudent man would not take the risk. 

In U. S. Mutual Accident Ass’n vs. Hubbell, 56 Ohio St. 516, 
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47 N. E. 544, 40 L. R. A. 453, it was held that the term “volun- 
tary exposure to unnecessary danger” in an accident policy does 
not embrace every exposure of the assured that might have been 
avoided by the exercise of due care on his part. It relates to 
dangers of a substantial character of which the assured at the 
time had knowledge, and to which he purposely and consciously 
exposed himself, intending at the time to assume all risk. 


[4] The phrase quoted in that case is omitted from the policy 
involved in this case, and the clause “exposure to obvious risk of 
injury or obvious danger” is substituted. There is here no 
qualification of the. word “exposure” by the use of the word 
“voluntary,” and, instead of “unnecessary danger,” “obvious dan- 
ger” is provided as an exception. The omission of the word 
“voluntary” in the new policy is not conclusive, because an ex- 
posure to obvious risk necessarily implies that the risk must be 
obvious to the person exposing himself, to wit, the insured, at the 
time he exposes himself. On the other hand, it would seem to 
be clear that by the substitution of the word “obvious,” for the 
word “unnecessary,” a different meaning was intended to be 
given to the exception included in the policy. “Unnecessary” 
has been defined “not required by the circumstances of the case.” 
“Obvious” has been defined “easily discovered, seen or under- 
stood, plain, manifest, evident, palpable.” It was doubtless recog- 
nized that danger encountered in the effort to save life might 
reasonably be, and had by the courts been decided to be, invol- 
untary and necessary, and therefore covered by the policy. This 
view is confirmed by the fact that in the new form it is provided 
that, where the danger was obvious and injury occurred, the 
liability was not avoided entirely, but was cut down to one-fifth 
of the face of the policy. 


We think it apparent that this form was adopted to meet the 
situation with which the companies were confronted by the con- 
struction which the courts had put upon policies as formerly 
worded. Therefore the court of appeals correctly held ‘that the 
trial court erred in charging the jury as above stated. 

[3] Having practically concluded that, if the decedent had 
exposed himself to a risk which was obvious, the liability of the 
company was limited to one-fifth of the face of the policy, the 
court of appeals reversed the judgments of the courts below and 
entered judgment in favor of Mrs. Hickman for that amount. 
In entering final judgment we think there was error. That course 
was taken because the court concluded that there was no dispute 
as to the facts. 

There was a direct issue in the pleadings as to whether the 
deceased met his death by reason of exposure to obvious risk of 
injury or obvious danger. It is true that there was no material 
difference or conflict in the statements of the different witnesses 
as to the occurrence. Each of the witnesses related the circum- 
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stances as he saw them, and each stated some detail not referred 
to by any of the other witnesses. 

If the things which Hickman did under the circumstances con- 
stitute as an ultimate fact the exposure of himself to obvious 
danger, then the exception stated in the policy applied. But 
there was a dispute between the parties as to the conclusion of 
fact to be drawn from the different circumstances related by the 
witnesses. Defendant in error claims that these circumstances 
show the obvious danger referred to. Plaintiff in error claims 
that there was in the situation no element or fact known to Hick- 
man, or which he should have known, that would have caused 
him to anticipate that any of the other machines were likely 
to come along on the level part of the track, upon which he was 
when attempting to rescue the fallen man, and further, that as 
Hickman must have seen the situation the riders were upon the 
inclined portion of the track and would in all probability have 
continued there until the race was ended. 

Sweitzer testified that he did not know when he started on the 
track that a signal had been given to the riders to come down off 
the track, and Mrs. Hickman testified, in answer to the question 
whether there were any men riding on the flat part at the time, 
that they were all up on the top of the track. Grimes testified 
that the flat part was ten or twelve feet wide, and that while the 
racing was going on it was not very dangerous “for people to be 
on the flat part.” 

In order that an issue should be required to be submitted to 
the jury it is not essential that there be such a conflict in the 
testimony of different witnesses as makes it necessary for the 
jury to determine disputes or questions of veracity. That is not 
the only province of the jury. They have another important 
function and duty. Where there is no dispute or conflict in the 
testimony of different witnesses, but nevertheless the unconflict- 
ing testimony discloses a variety of circumstances from which 
different minds may reasonably arrive at different conclusions 
as to the ultimate fact shown by such evidence, then it is the 
duty of the jury to determine such ultimate fact, even though the 
trial judge should himself be convinced as to what the conclu- 
sion should be. Of course, when the ultimate fact is undisputed 
there is presented simply a question of law. These principles are 
well fixed. Ellis & Morton vs. Ohio Life Ins. & Trust Co., 
4 Ohio St. 628, 64 Am. Dec. 610; Cincinnati Street Ry. Co. vs. 
Snell, 54 Ohio St. 197, 43 N. E. 207, 32 L. R. A. 276; Darling 
vs. Younker, 37 Ohio St. 487, 494, 41 Am. Rep. 532. 

In this case the question whether Hickman exposed himself 
to obvious risk or obvious danger was one of fact, to be deter- 
mined by the jury in the light of all,the circumstances shown by 
the testimony. 

The judgment of the court of appeals in so far as it reversed 
the judgments of the courts below will be affirmed, and in so far 
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as it finally determined the case will be reversed arid the cause 
remanded for further proceedings according to law. 

Judgment reversed. 

Nichols, C. J., and Donahue, Wanamaker, and Matthias, JJ., 


concur, 


PRICE vs. NORTH AMERICAN ACCIDENT INS. CO* 
(Supreme Court of Idaho.) 


2. INSURANCE — FORFEITURE — WAIVER — AUTHORITY OF 
AGENT. 

Where a contract of insurance provides that “the acceptance of any re- 
newal premium shall be optional with the company, and if a past-due 
premium shall be accepted by the company or by a branch office of the 
company, or by any duly authorized agent of the company, such ac- 
ceptance shall reinstate the policy in full as to disability resulting 
from accidental bodily injuries thereafter sustained,’ and where the 
jury find that the agent, who is authorized to receive premiums, thus 
being endowed with authority to waive a forfeiture for nonpayment,. 
accepts a premium, such acceptance constitutes a waiver by the com- 
pany of the forfeiture. Whether the company had knowledge of the 
payment or not would be immaterial, providing the payment of the: 
premium was actually made to its authorized agent. 

(For other cases, see Insurance, Cent. Dig. §§ 948-951, 956-965, 1041-1056,. 
1058-1070; Dec. Dig. §§ 375, 392.) 


3. INSURANCE—PROOF OF LOSS—WAIVER—DENIAL OF LIA- 
BILITY. 

Proof of loss is made for the sole benefit of the insurance company, which 
it may waive. Thus, upon receiving an unqualified refusal to pay, 
based upon a denial of liability on the part of the company, being 
equivalent to a waiver of proof of loss, a beneficiary would be justified 
in believing that the rendition of proof would be useless. And such 
beneficiary as plaintiff should not be required to go farther than to. 
establish an absolute denial of responsibility and an unqualified refusal 
to pay by the insurance company, in order to maintain an action upon 
the policy. 

(For other cases, see Insurance, Cent. Dig. §§ 1391, 1392; Dec. Dig. § 559.) 


Appeal from District Court, Idaho County; Edgar C. Steele, Judge. 
Action by Anna Price against the North American Accident Insurance 
Company. From judgment for plaintiff, defendant appeals. Affirmed. 


A. S. Hardy, of Grangeville, for Appellant. 
M. Reese Hattabaugh and B. Auger, both of Grangeville, for- 
Respondent. 


* Decision rendered, Oct. 28, 1915. 152 Pac. Rep. 805, 
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STOUT vs. MISSOURI FIDELITY & CASUALTY CO. 
(No. 14108.) * 


(St. Louis Court of Appeals. Missouri.) 


1, INSURANCE—CONSTRUCTION IN FAVOR OF INSURED. 


All doubts appearing on the face of the contract should be resolved in 
favor of the insured. 

(For ers cases, see Insurance, Cent. Dig. §§ 292, 294-298; Dec. 
Dig. § 146.) 

3 ee ACCIDENT INSURANCE — CONSTRUCTION — 

Insured took out an accident policy on June 4, 1912, providing that after 
payment of premium it should take effect at noon of that date, and 
continue in force only so long as the premiums were paid in advance, 
and that insured would pay a monthly premium of $2.40, the next 
premium being payable July 1, 1912, and that the policy, unless re- 
newed by the payment of the premiums in advance, would expire 
July 1, 1912, at 12 noon. Insured paid the second premium on July 1, 
the third on August 1, and, the fourth premium not having paid, was 
accidentally killed September 4, 1912, at 12:30 a. m. Held, that each 
premium purchased one month’s insurance, so that the last premium 
continued the policy in force until September 4th at noon, and the 
beneficiary might recover. 

(For other cases, see Insurance, Cent. Dig. §§ 891, 895-902, 913; Dec. 
Dig. § 349.) 


Appeal from St. Louis Circuit Court; William T. Jones, Judge. 

“Not to be officially published.” 

Action by Cora A. Stout against the Missouri Fidelity & Casualty 
Company. Judgment for plaintiff, and defendant appeals. Affirmed. 


R. M. Sheppard, of Joplin, and John P. McCammon, of St. Louis, for 
Appellant. 
Rodgers & Koerner, of St. Louis, for Respondent. 


* Decision rendered, Nov. 2, 1915. Rehearing denied, Nov. 23, 1915. 
179 S. W. Rep. 993. 


+ + 0 


NEW AMSTERDAM CASUALTY CO. vs, JOHNSON. 
(No. 14143.)* 


(Supreme Court of Ohio.) 


INSURANCE — ACCIDENT INSURANCE— ANTICIPATED CON- 
SEQUENCES. 

Where an insured holding an accident policy indemnifying him against 
bodily injuries which, independent of all other causes, are effected 
solely and exclusively by external, violent, and accidental means, suffers 


* Decision rendered, Dec. 15, 1914. 110 N. E. Rep. 475. Syllabus by the 
Court. . 
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an injury due to the dilation of the heart following the voluntary 
taking of a cold-water bath, it will not be considered as the result 
of an accident, where, under the circumstances attending the dilation, 
there is no evidence that anything occurred which the insured had not 
planned or anticipated, excepting the dilation and it consequences. 
(for other cases, see Insurance, Cent. Dig. §§ 1166-1169; Dec. Dig. § 455.) 


Wanamaker, J. dissenting. 

Error to Court of Appeals, Cuyahoga County. 

Action by one Johnson, administratrix, against the New Amsterdam 
Casualty Company. Judgment for plaintiff, and defendant brings error. 
Reversed and rendered. 


Seaton & Paine, of Cleveland, for Plaintiff in Error. 
Ford, Snyder & Tilden, of Cleveland, for Defendant in Error. 


FIRST TEXAS STATE INS. CO. vs. HARE. (No. 7.)* 
(Court of Civil Appeals of Texas. Beaumont.) 


1. INSURANCE — HEALTH INSURANCE — PROVISION FOR 
NOTICE—VALIDITY—STATUTE., 

Under Vernon’s Sayles’s Ann. Civ. St. 1914, art. 5714, providing that a 
stipulation in a contract requiring notice of any claim of damages 
within less than ninety days shall be void, a provision of a health 
insurance policy requiring notice within ninety days from the beginning 
of illness was void. 

(For other cases, see Insurance, Cent. Dig. §§ 1328-1336; Dec. Dig. § 539.) 


Appeal from Hardin County Court; W. W. Dies, Judge. 

Action by H. C. Hare against the First Texas State Insurance Com- 
pany, continued after plaintiff’s death by his widow, Annie Hare, for her- 
self and as next friend of her infant child. Judgment for plaintiff, and 
defendant appeals. Affirmed. 


B. L. Aycock, of Kountz, for Appellant. 
V. A. Collins, of Beaumont, for Appellee. 


* Decision rendered, Oct. 14, 1915. 180 S. W. Rep. 282. 
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CASUALTY, SURETY AND MISCELLANEOUS. 


DISTRICT COURT OF APPEAL OF CALIFORNIA. 


SEconp DIsTRICT. 


HILL 
Us. 


MARYLAND CASUALTY CO. (Civ. 1741.)* 


5. INSURANCE—ACTION ON POLICY—CONDITION PRECE- 
DENT—SATISFACTION OF JUDGMENT. 


A policy of employers’ liability’ insurance held by a partnership provided 
that’ no action should lie thereon for any loss unless brought by the 
assured to reimburse for loss actually sustained and paid in satis- 
faction of a judgment. The firm was sued for the death of an 
employee by his heirs, and after judgment in their favor a partner 
gave promissory notes for the amount of the judgment, whereupon 
such judgment was satisfied and released. Thereafter suit was brought 
on the policy, and after bringing of suit the notes given in satisfaction 
of the judgment were compromised for $3,500, by an order of court 
obtained at the request of the guardian of the employee’s heirs, which 
sum the partner who gave the notes paid. Defendant insurer con- 
tended that the suit on the policy was prematurely brought, in that the 
promissory notes executed and delivered, upon which satisfaction of 
judgment was entered, were not payment under the policy. The order 
of the court authorizing the guardian of the heirs of the deceased 
employee to compromise was to ihe cffect that he might compromise 
the “judgment” for his wards against the partnership for $3,500. Held, 
that the judgment was compromised and settled at the time of giving 
the notes, before suit brought on the policy, and that the reference 
made in the order of the court to the judgment, rather than to the 
notes, was clearly a mistake, so that suit on the policy was not 
premature. ° 


(For other cases, see Insurance, Cent. Dig. §§ 1520-1528; Dec. Dig. § 612.) 


Appeal from Superior Court, Los Angeles County; Frank F. Oster, 
Judge. 

Action by J. A. Hill against the Maryland Casualty Company. Judg- 
ment for plaintiff, and defendant appeals from it and an order denying its 
motion for new trial. Judgment and order affirmed. 

See, also, 12 Cal. App. 461, 107 Pac. 707. 


John Murray Marshall and Roy V. Reppy, both of Los Angeles, for 
Appellant. 
Haas & Dunnigan, of Los Angeles, for Respondent. 


SHaw, J. 
Defendant appeals from a judgment entered in favor of plaintiff 
and an order of court denying its motion for a new trial. The 
action was one to recover from defendant upon a policy of em- 
ployers’ liability insurance. 
* Decision rendered, Sept. 28, 1915. 152 Pac. Rep. 953. 
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Plaintiff and one Anthon Swensen were partners engaged in 
the construction of what was known as the Third street tunnel 
in the city of Los Angeles. While so engaged defendant issued 
to the copartnership a policy of employers’ liability insurance, 
whereby it agreed to indemnify the copartnership against liability 
for damages suStained by its employees on account of injury re- 
ceived by such employees while engaged in the prosecution of 
the work, the same to be paid when claim for damages so received 
was reduced to judgment and the judgment satisfied. On Janu- 
ary 21, 1900, while the policy was in full force and effect, one 
Powley, an employee of the copartnership, was killed. His heirs 
instituted suit for damages, obtaining judgment in the trial court, 
which on appeal was affirmed, and thereafter satisfied by this 
plaintiff. 

On March 1, 1901, prior to the rendition of the judgment in 
favor of the Powley heirs, Hill and Swensen dissolved partner- 
ship, adjusting all of their partnership liabilities and assets, save 
and except as to the claim for damages in the Powley suit and the 
policy of insurance held by them as indemnity for such liability, 
as to which, as found by the court :— 

“Plaintiff and the said Anthon Swensen further agreed that the 
said policy of insurance executed in favor of said partnership by 
the defendant herein should not be canceled, sold, or compromised, 
but that the same should be held and continued as a protection 
against the liability of the said partners by reason of the said 
judgment in favor of Edith Z. and William P. Powley, and that 
said policy of insurance should be deposited with Warren Gillelen 
in escrow as security for the performance of said agreement to 
the effect that neither the said J. A. Hill nor the said Anthon 
Swenson, jointly or severally, should sell, compromise, or cancel 
said policy, but that the same should be held as a protection 
against the said liability as aforesaid.” 

The court further found that prior to March 1, 1901, both 
Swenson and Hill notified the defendant of the making, of said 
agreement other than as to that portion thereof relating to the 
deposit of the policy with Gillelen, and that on and prior to 
March 1, 1901, defendant had actual knowledge of the making 
of the same to the effect that said policy should not be by said 
partners, or either of them, canceled, surrendered, or sold, but 
should be held as a continuing protection against said liability in 
favor of the Powley heirs; that about March 3, 1901, Hill and 
Swensen adjusted and settled all of the partnership liabilities, 
save and except that in favor of said Powley heirs, and divided 
all of the partnership assets except said policy of insurance. 
The court further found that on March 31, 1902, with full and 
actual knowledge of the agreement so made between plaintiff and 
Swensen as hereinbefore stated, defendant entered into an agree- 
ment with Swensen pursuant to which, for the sum of $3,300 
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paid by it to Swensen, the latter delivered to said defendant the 
policy of insurance and at the same time executed and delivered 
to defendant in this action an instrument in writing purporting 
to release and discharge defendant from further liability by 
reason of said policy of insurance, which instrument he signed 
in the name of Swensen & Hill, all of which was done without the 
knowledge of plaintiff, who received no part of said money, and 
who did not know that the same had been paid, or said policy 
surrendered, or said receipt given, until long after the transaction ; 
that, long prior to the transaction so had between defendant and 
Swensen, defendant had full knowledge that the copartnership 
between Hill and Swensen had been dissolved, and its debts and 
liabilities, other than the claim of the Powley heirs, had been 
settled and discharged, and that the assets of the copartnership, 
other than said policy of insurance, had been divided between 
the partners; that said policy of insurance was never deposited 
with Gillelen in accordance with the agreement so made between 
Hill and Swensen, but remained in the possession of Swensen 
until it was delivered by him to the defendant as aforesaid. The 
court further found that on September 6, 1907, prior to the bring- 
ing of this suit, plaintiff paid and satisfied the judgment so 
obtained by the Powley heirs as aforesaid, and that Swensen died 
insolvent prior to May 23, 1905. 


Defendant insists that, notwithstanding the agreement made 
between Hill and Swensen, as to the making of which it had full 
and actual knowledge, it nevertheless had the right to purchase 
the policy from Swensen and thus compromise and settle with 
him for any liability due by virtue of the terms of said policy on 
the death of Powley to the copartnership, without the consent 
and against the wish of Hill and contrary to the understanding 
and agreement made between Hill and Swensen; and hence it is 
contended the findings are insufficient to support the judgment. 

[1] This case was before the court on a former appeal prose- 
cuted by plaintiff from an order denying his motion for a new 
trial, judgment having been rendered against him in favor of de- 
fendant in an action. It is reported in 12 Cal. App. at page 462, 
107 Pac. 707. Reference to the opinion filed therein shows that 
the court reversed the order from which said appeal was prose- 
cuted for the reason that the court failed to find on a material 
issue. That issue was whether or not defendant, prior to the mak- 
ing of the settlement with Swensen, had notice of the agreement 
made between Hill and Swensen to the effect that the policy of in- 
surance should not be sold, canceled, or compromised, but should 
be held to protect them from any liability upon the Powley claim. 
In deciding the case the court said :— 

“Notice of this agreement was the material issue in the case, 
and the one upon which it is conceded plaintiff’s right to recover 
depended.” 
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A second trial of the case was had upon this theory; the court 
not only, as we have seen, found that the agreement was made, 
but found in favor of plaintiff upon the issue as to whether or not 
defendant had notice of the existence thereof. The issue could 
be deemed material upon the assumption only that, if defendant 
had notice of the making of the agreement, then it had no right 
to purchase from Swensen that which it knew he was selling in 
violation of the agreement so made with Hill. Whether now 
deeméd a correct decision of the point involved is immaterial, 
since, right or wrong, it must be regarded as a final adjudication 
of the question; the court in effect holding that, if defendant 
had notice of the making of the agreement between Hill and 
Swensen, its purchase of the policy and compromise of its liability 
thereunder in a transaction with Swensen alone, without Hill’s 
knowledge or consent, and in violation of the terms of the agree- 
ment, constituted no defense to the cause of action. Ferry vs. 
Hammond, 59 Cal. 26; Sharpstein vs. Freidlander, 63 Cal. 78; 
Phelan vs. San Francisco, 20 Cal. 39; Kent vs. Williams, 146 
Cal. 3, 79 Pac. 527. 


[2] In reply to this appellant suggests that the decision cannot 
be regarded the law of the case for the reason that it was rendered 
by the Court of Appeal which, it is claimed, is not a court of last 
resort in this jurisdiction. Conceding the doctrine that the law 
of the case applies only to decisions of a court of last resort, we 
are nevertheless of the opinion that as to the decision on the 
former appeal, this court was the court of last resort. While 
appellant, which was respondent in the former appeal, might have 
applied to the Supreme Court for a transfer of the case after the 
rendition of the decision, it did not do so, but rested upon the 
decision as final. “The rule seems to be that when an appellant 
ceases to pursue his appeal from one appellate court to a higher, 
though he might do so, the decision of the court where he sees 
fit to rest is a final one, within the meaning of the rule invoked by 
the respondents” (appellant here). Silva vs. Pickard, 14 Utah, 
245, 47 Pac. 144. See, also, Henning vs. Eldridge, 146 Ill. 305, 
33 N. E. 754; Lackland vs. Smith, 75 Mo. 307. After the ex- 
piration of thirty days the decision of the question by this court 
upon the former appeal became final, leaving it without juris- 
diction to recall or modify the same. Thereafter this court was 
as fully bound by the decision as was the superior court, which in 
the subsequent trial conformed to the directions therein contained. 

[3] Aside from this, however, and considering the question an 
open one, we are satisfied with the correctness of our conclusion. 
That upon the dissolution of a partnership each member thereof, 
in the absence of an agreement to the contrary, has the same right 
and authority to collect, compound, and release the debts of 
the firm existing at the time of such dissolution that he had be- 
fore, is fundamental. That the members may by agreement 
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restrict such right and commit the liquidation of its affairs, or 
any part thereof, to one or more of its members, is equally well 
settled. Civ. Code §§ 2459, 2460; Hawn vs. Seventy-Six Land 
& Water Co., 74 Cal. 418, 16 Pac. 196. And where a debtor 
whose liability to the firm is contingent, as in the case at bar, has 
notice of an agreement made between the partners that such 
liability shall not be released or compromised by either without 
the consent of the other, such debtor in dealing with one partner 
contrary to the agreement acquires no rights as against the co- 
partnership. Section 2431, Civil Code, provides :— 

“A partner is not bound by any act of a copartner, in bad faith 
toward him, though within the scope of the partner’s powers, ex- 
cept in favor of persons who have in good faith parted with value 
in reliance upon such act.” 

Knowing that Swensen had no authority to execute the release, 
and that his act in so doing was in violation of his solemn agree- 
ment made with Hill, defendant cannot be said to have acted in 
good faith. The effect of the agreement as to this policy of in- 
surance was to commit to both partners the control and settle- 
ment of defendant’s liability thereunder. In 22 American & 
English Encyclopedia of Law, at page 219, it is said :— 

“As to persons having notice of the appointment of a liquidating 
partner, the other partners have no power to bind the firm.” 

In Lindley on Partnership, volume 1, page 325, it is said :— 

“A firm can only be made liable for what is done by one of its 
members on the supposition that the act in question was au- 
thorized by the other members. Now, as by law they are held 
prima facie to authorize all acts necessary for carrying on the 
business of the firm in the usual way, they cannot escape liability 
for any act of this character unless they can show that the ap- 
parent authority to do it did not exist, and could not have been 
relied upon, because its nonexistence was known.” 

And on page 327 of the same volume it is said :— 

“A person who has notice that the authority of a partner is 
restricted cannot hold the firm liable if he chooses to deal with 
that partner in a matter beyond his authority as restricted.” 

To the same effect, see Bates on Partnership, vol. 1, §§ 322 and 
323; Paton vs. Wright, 15 How. Prac. (N. Y.) 481. 

In the case of Clark vs. Lauman, 63 Ill. App: 132, the court, 
in considering a similar question, said :— 

“Tt has been repeatedly held that, as between the partners, 
they may agree that one only shall have the authority to settle and 
discharge debts, and a debtor of the firm, with notice of such 
agreement, would be bound by it.” 

Hence, such settlement with notice of the rights of the other 
party is deemed fraudulent and will not be sustained. The greater 
includes the less, and since the members of a partnership upon 
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the dissolution thereof may agree that one only of their number 
shall act as liquidating partner as to all the affairs of the co- 
partnership, it must follow that an agreement committing the 
control and settlement of a certain specified matter to all the 
members, is likewise valid, and a debtor who, with knowledge 
thereof, induces a partner to violate such agreement, or who 
becomes a party to the wrongful act, should not be perrhitted to 
profit by such transaction. 


[4] Appellant insists that the evidence is not only insufficient 
to justify the finding that the agreement in question was made, 
but likewise insufficient to show that defendant had notice of the 
making thereof. While an examination of the record discloses 
some conflict upon these questions, there is little ground for 
appellant’s contention. The court was clearly justified in con- 
cluding from the evidence presented, not only that the agreement 
in effect as found was made between Hill and Swensen, but it is 
likewise ample to sustain a finding that defendant had notice 
thereof. It is apparent from the record that after the trial of 
the Powley Case defendant was anxious to compromise its lia- 
bility incurred by reason of executing the policy, and deliberately 
went about securing a compromise thereof. Its efforts, made 
through adjusters, continued for a period covering more than a 
year before it succeeded in obtaining the coveted release from 
Swensen. 


[5] The policy of insurance contained the following pro- 
vision :— 

“No action shall lie against the company as respects any loss 
under this policy unless it shall be brought by the assured him- 
self to reimburse him for loss actually sustained and paid by 
him in satisfaction of a judgment after trial of the issue.” 


The judgment in favor of the Powley heirs, having been 
affirmed on appeal by the Supreme Court, Hill, on May 5, 1905, 
gave his promissory notes, whereby he promised to pay the full 
amount of the judgment in annual instalments, whereupon the 
judgment was satisfied and released. A few days thereafter 
this action was commenced. Appellant insists the suit was 
prematurely brought, for the reason that plaintiff did not 
comply with the provision of the policy in that the promissory 
notes so executed and delivered by him, and upon which the satis- 
faction of the judgment was entered, constituted no payment 
within the meaning of the provision. Its contention is that the 
transaction wherein the notes were given in payment of the 
judgment was a mere subterfuge resorted to for the purpose of 
making it appear that he had complied with the terms of the in- 
surance contract. The notes were, by an order of court, obtained 
at the request of the guardian of the Powley heirs, compromised 
for $3,500, which sum Hill paid. The order was to the effect 
that the guardian might compromise the judgment in behalf of the 
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minors and against Hill for $3,500. It is clear that the judgment 
had been compromised and settled long prior to the making of 
this order, and the reference made in the order to the judgment, 
rather than to the notes, was clearly an inadvertence. There is 
nothing in the record which, in our opinion, justifies appellant’s 
claim that the giving of the notes, which were accepted in satis- 
faction of the judgment, was a subterfuge or that the transaction 
was had other than in the utmost good faith. 

The judgment and order are affirmed. 

We concur: Conrey, P. J.; James, J. 


SUPREME COURT OF PENNSYLVANIA. 


BARTELS BREWING CO. 
vs. 


EMPLOYERS’ INDEMNITY CO.* 


1. INSURANCE—EMPLOYERS’ LIABILITY INSURANCE—FAIL- 
URE TO GIVE NOTICE—EFFECT ON LIABILITY. 

Where, in an action on an employer’s liability policy providing that in- 
sured should give immediate written notice of the occurrence of an 
accident, with the fullest information then available, to the company 
at its head office, it appeared that, though the injury occurred 
October 30, 1909, the required notice was not given until April 20, 1910, 
plaintiff could not recover, though a notice was given to defendant’s 
local agents on January 28, 1910. 

(For other cases, see Insurance, Cent. Dig. §§ 1328-1336; Dec. Dig. § 539.) 


2. INSURANCE—EMPLOYERS’ LIABILITY INSURANCE—NO- 
TICE OF ACCIDENT—WAIVER. 

That the insurer, on receipt of such notice, though repudiating liability, 
offered without prejudice to its rights to pay a small amount in settle- 
ment, did not constitute a waiver of the requirement of the policy as 
to notice, where such-settlement was not effected, and assured was 
not induced thereby to believe that the insurer had abandoned its 
rights under the contract. 

(For other cases, see Insurance, Cent. Dig. §§ 1382-1390, 1405; Dec. 
Dig. § 558.) 


Argued before Brown, C. J., and Mestrezat, Potter, Stewart, and 
Frazer, JJ. 


Appeal from Court of Common Pleas, Luzerne County. 

Action by the Bartels Brewing Company against the Employers’ In- 
demnity Company of Philadelphia. From judgment for plaintiff, de- 
fendant appeals. Reversed. 


* Decision rendered, Oct. 4, 1915. 95 Atl. Rep. 919. 
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James L. Morris, of Wilkes-Barre, for Appellant. 
E. A. Brennan, John McGahren, and R. B. Alexander, all of Wilkes- 
Barre, for Appellee. 
Porter, J. 

In this action the plaintiff sought to recover upon a contract 
of indemnity against legal liability for injuries resulting from 
the negligence of its employees. A verdict in an action of tres- 
pass and payment of the judgment thereon had fixed the amount 
of defendant’s liability, if it was liable under the terms of the 
contract. Defendant denied liability upon the ground that plain- 
tiff, the insured, had not complied with the stipulation of the con- 
tract of insurance with respect to the notice required to be given 
of the happening of the accident for the results of which the 
plaintiff was held liable. 

[1] It appears from the evidence that in August, 1909, the 
plaintiff was engaged in the brewing business, and entered into 
a contract with the defendant, the Employers’ Indemnity Com- 
pany of Philadelphia, by which it was insured against loss or ex- 
pense from claims for damages on account of bodily injuries ac- 
cidentally suffered during a period of one year from the date of 
the contract by any person by means of the draft animals or the 
vehicles of the insured while being used in its business. A con- 
dition of the contract of insurance was as follows :— 

“Upon the occurrence of an accident the assured shall give 
immediate notice in writing of such accident, with the fullest 
information then available, to the company at its head office in 
Philadelphia, Pa. If a claim is made on account of such accident, 
the assured shall give like notice thereof with full particulars.” 

On October 30, 1909, a three-year-old child was accidentally 
injured by one of the assured’s teams, which was in charge of 
its driver. The fact of the accident was known the same day 
by the immediate superior of the driver, a Mr. Clark, who rep- 
resented the plaintiff in the county where the accident occurred. 
On January 27, 1910, nearly three months after the date of the 
accident, the assured was notified by a firm of lawyers that a 
claim for damages resulting from the accident had been placed 
in their hands. On April 1, 1910, an action to recover was com- 
menced, and the summons was served on Mr. Clark, plaintiff’s 
representative, on April 7th. It was not until April 20, 1910, 
that the plaintiff gave to the defendant, at its head office in Phila- 
delphia, any information concerning the accident, which had 
occurred on October 30th of the year before, or as to the claim 
made therefor by the attorneys in January, 1910. Counsel for 
appellant contends that this was not immediate notice, such as 
was plainly required by the contract, and that the court was in 
duty bound to have so instructed the jury. He maintains that, 
under the facts in this case, which are clear and not disputed, 
the question whether there was compliance with the terms of the 
contract as to notice was one of law for the court, and was not 





230 Insurance Law Journal Vol. 47. [Feb., 1916. 


for determination by the jury. We think his contention is well 
founded. In 4 Cooley’s Briefs of Law of Insurance, p. 3570, he 
says :— 

“Eeanloneed liability policies very generally contain a require- 
ment that the insured shall furnish immediate notice, both of any 
accident by which the insured may be rendered liable, and of any 
claim against the insured arising therefrom. ‘These provisions are 
valid and of the essence of the contract, being designed to enable 
the insurer to investigate the circumstances of the accident while 
the matter is yet fresh in the minds of all, and to make timely 
defense against any claim filed. They are therefore usually given 
a more liberal construction in favor of the company than the 
requirement for notice of proof of loss under an ordinary fire 
policy, which can only become effective after the company’s lia- 
bility has been fixed.” 


It was the plain duty of the plaintiff to report the accident as 
soon as it had knowledge of its occurrence. Granting that the 
condition requiring “immediate notice” means within a reason- 
able time under the circumstances of the case, we are unable to 
see how a delay of nearly six months in reporting the occurrence 
can possibly be regarded as reasonable. The parties stipulated 
in their written agreement as to how, when, and where the notice 
should be given—immediately, and to the Philadelphia office. It 
is suggested that on January 28, 1910, notice was given to local 
agents of the defendant at Wilkes-Barre that a claim for dam- 
ages had been made. This was, however, not in compliance with 
the agreement either as to time or place. Reference was made 
to a red label or sticker containing the names of the local agents 
pasted on the cover of the policy. But this label formed no part 
of the written contract, and it cannot be permitted to affect in 
any way the clear and explicit directions of the contract itself as 
to the time and method of giving notice. An inspection of the 
printed portion of the cover shows that it emphasized the re- 
quirement that all accidents must be immediately reported, but 
it intimated no change in the time and place or manner of mak- 
ing the report. The red label was obviously no part of the original 
printed matter on the cover, but was evidently pasted on by the 
local agents in order to show their name and business occupation. 


The thirteenth and fourteenth assignments of error complain 
of the refusal of the court below to charge as requested in de- 
fendant’s fourth and sixth points. In these the court was, in 
substance, asked to instruct the jury that the knowledge of the 
accident on the date of its occurrence by the plaintiff’s agent, 
M. E. Clark, was sufficient to charge the insured with notice of 
the accident. No other inference can fairly be drawn from the 
testimony. He was in charge of the business of plaintiff in 
Lackawanna County, hired and discharged men, received the 
report of the accident in question from the driver of the team 
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which caused it, and employed counsel to defend the action 
brought to recover damages for it. His excuse for not reporting 
the accident when it occurred, as given by plaintiff, was that “he 
did not know he was supposed to, and that he thought nothing 
would come of the accident.” Under the facts shown, his com- 
plete knowledge of the occurrence must be regarded as that of 
his employer, the plaintiff, whether or not he actually communi- 
cated that knowledge to it at the time. That the defendant com- 
pany might have waived the requirements of the policy as to 
immediate notice of the accident is true. But is there anything 
in the evidence to sustain such a claim? We can find nothing 
which will justify any such conclusion. 

[2] When notice first reached the defendant company, it 
promptly repudiated liability, but offered, without prejudice to 
its rights, to pay a small amount in settlement of the claim, but 
no settlement was effected. It sent representatives who endeav- 
ored to get the signature of the insured to what was called a 
“letter without prejudice,” a paper agreeing that whatever was 
done was to be without prejudice to defendant’s rights by reason 
of the delay in reporting the accident. This paper was not signed, 
but its presentation gave notice that defendant was standing 
upon its rights, and the testimony shows no action by it which 
was inconsistent with its claim that it was not liable. Naturally 
it was desirous of an amicable adjustment of the matter, if it 
could be made for a reasonable amount, as it would thus satisfy 
and please its customer. But the evidence shows a clear inten- 
tion not to relinquish its rights under the contract. Nor is there 
anything to show that the assured was in any way, or at any 
time, misled or induced to believe that the defendant company 
had abandoned its rights under the contract. We can find in the 
record no evidence of a waiver by the defendant of the terms of 
the contract as to notice, which was sufficient to justify the sub- 
mission of that question to the jury. 

The thirteenth, fourteenth, fifteenth, sixteenth, eighteenth, 
nineteenth, twentieth, and twelfth assignments of error are sus- 
tained, and the judgment is reversed, and is here entered for the 
defendant. 

a OO 


NATIONAL LIVE STOCK INS. CO. vs. BARTLOW. 
(No. 8658.) * 
(Appellate Court of Indiana, Division No. 2.) 
1. INSURANCE—CONSTRUCTION OF CONTRACT—LIVE STOCK 
INSURANCE POLICY—NOTICE OF SICKNESS. 


In an action on a live stock insurance policy providing that the company 
should not be liable if the assured, in case of sickness or accident to 
the animal insured, shall fail to render “at once” notice to the secretary 


* Decision rendered, Nov. 23, 1915. 110 N. E. Rep. 224. 
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of the company of such sickness or accident, with the name and ad- 
dress: of the veterinary employed, no liability was shown where the 
horse insured became sick on the evening of September 11th and died 
on the forenoon of the 13th, and no notice of sickness was given, 
although the owner of the horse had opportunity to do so, 


(For other cases, see Insurance, Cent. Dig. §§ 1328-1336; Dec. Dig. § 539.) 
2. INSURANCE—CONSTRUCTION OF CONTRACT—LIVE STOCK 


POLICY—‘AT ONCE”—“ILLNESS”—“SICKNESS.” 


A live stock insurance policy, providing that the company should not be 


liable if the assured, in case of sickness or accident to the animal in- 
sured, shall fail to render “at once” notice to the secretary of the 
company of such sickness or accident, should not be construed so as 
to require such notice in case of mere temporary indisposition, nor 
to require notice simultaneous with the manifestation of the physical 
disorder, but in determining what action is reasonable, the symptoms 
and the surrounding circumstances should be considered, “illness,” 
which is practically synonymous with “sickness,” being an ailment of 
such a character as to affect the general soundness and health of the 
system of the subject involved, and not a mere temporary indisposition, 
which does not tend to undermine and weaken the constitution. 


(For other cases, see Insurance, Cent. Dig. §§ 1328-1336; Dec. Dig. § 539.) 
(For other definitions, see Words and Phrases, First and Second Series, 





At Once; Illness; Sickness.) 


Appeal from Circuit Court, Pike County; John L. Bretz, Judge. 
Action by Claude Bartlow against the National Live Stock Insurance 


Company. Judgment for plaintiff, and defendant appeals. Reversed, and 


new trial granted. 





for Appellee. 


1. INSURANCE—ACTION ON INDEMNITY BOND—ATTORNEY’S 


Mitchel S. Meyberg of Indianapolis, for Appellant. 
Edward P. Richardson and Arthur H. Taylor, both of Petersburg, 


NYE-SCHNEIDER-FOWLER CO. vs. BRIDGES, HOYE 
& CO. et au. (No. 18890.)* 
(Supreme Court of Nebraska.) 


FEES—COSTS. 

By the act of 1913 (Laws 1913, c. 154, art. 1, § 1; Rev. St. 1913, § 3137) 
any company or person that engages in the business of apportioning 
and distributing losses arising from specified causes among all those 
who apply and are accepted to receive the benefits of such service 
engages in a business of public character. The statute classifies such 
business as insurance and provides at large for the regulation and 
supervision of such business. In actions upon contracts of indemnity 
by companies authorized under the statute “the court upon rendering 
judgment against such company or person shall allow the plaintiff a 





Court. 





* Decision rendered, Dec. 3, 1915. 155 N. W. Rep. 235. Syllabus by the 
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reasonable sum as an attorney’s fee, in addition to the amount of his 
recovery, to be taxed as part of the costs.” Rey. St. 1913, § 3212. 


(For other cases, see Insurance, Cent. Dig. §§ 1805, 1806; Dec. Dig. § 675.) 


2. INSURANCE—ACTION ON INDEMNITY BOND—ATTORNEY’S 
FEES—COSTS. 

In such case it has been determined in this state that attorney’s fees to be 
so taxed as costs relate only to the remedy, and are to be so taxed 
without regard to whether the contract sued upon was entered into 
before or after the enactment of the statute. 

(For other cases, see Insurance, Cent. Dig. §§ 1805, 1806; Dec. Dig. § 675.) 


Appeal from District Court, Dodge County; Thomas, Judge. 
On rehearing. Former decision modified. 
For former opinion, see 98 Neb. 27, 151 N. W. 942. 


Courtright, Sidner & Lee, of Fremont, for Plaintiff, 
Sullivan & Rait and Geo. B. Thummel, all of Omaha, for Defendants. 


LOWE vs. FIDELITY & CASUALTY CO. or New York. 
(No. 516.)* 


(Supreme Court of North Carolina.) 


Plaintiff's Appeal. 


1. INSURANCE—INDEMNITY—NOTICE OF LOSS—CONSTRUC- 
TION OF DENIAL, 

An insurer which on the insured’s notice of an employee’s death with a 
demand that it comply with the terms of its policy, and which, on 
notice that a suit was about to be begun for the recovery of damages, 
disclaimed any liability under its policy on the ground that under a 
statute it was not liable because the deceased employee was under 
fourteen years of age, thereby denied its liability on the contract to 
the insured, and not merely its liability for the death of the employee. 

(For other cases, see Insurance, Cent. Dig. §§ 1026, 1027, 1030, 1035, 1040, 
1057; Dec. Dig. § 388.) 


2. INSURANCE—NOTICE OF LOSS—DENIAL OF LIABILITY— 
WAIVER 

A casualty insurance company, which on notice of the death of the in- 
sured’s employee and of action for damages denied its liability on the 
contract to the insured, could not thereafter require notice as to when 
the action was begun, as, having denied all liability, it was neither 
necessary nor proper to notify it again. 

(For other cases, see Insurance, Cent. Dig. §§ 1026, 1027, 1030, 1035, 1040, 
1057; Dec. Dig. § 388.) 


* Decision rendered, Dec. 15, 1915. 87 S. E. Rep. 250. 
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3. INSURANCE—CASUALTY INSURANCE—LIABILITY—RIGHT 
OF ACTION—“LOSS.” 


Under a casualty bond to an employer not indemnifying insured against 
liability, but only against actual loss, insured, who had not paid a 
claim for damages for the death of an employee, suffered no “loss” 
and could not recover. 


(For other cases, see Insurance, Cent. Dig. § 1298; Dec. Dig. § 514.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Loss.) 


Defendant’s Appeal. 


4. INSURANCE—CASUALTY INSURANCE—INSURER’S BREACH 
—DEFENSE BY INSURED. 


Under a policy issued to an employer providing that the insurer should at 
its own expense defend in the name of and on behalf of the insured 
any action to enforce a claim for damages for injury or death through 
the insured’s negligence, the insurer’s failure to defend a suit, after 
repudiating its liability to the insured, was a breach of contract justify- 
ing the insured in defending at his own expense. 


(For other cases, see Insurance, Dec. Dig. § 513.) 


5. INSURANCE—CASUALTY INSURANCE——AMOUNT OF IN- 
SURED’S RECOVERY—COSTS,. 


In such case, the insured’s costs and expenses were a primary liability of 
the insurer, which insured might recover as damages for the breach 
of the contract. 

(For other cases, see Insurance, Dec. Dig. § 513.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Damages.) 


Clark, C. J., dissenting. 


Appeal from Superior Court, Avery County; Harding, Judge. ' 

Action by J. R. Lowe, receiver of the Linville Bobbin Company, against 
the Fidelity & Casualty Company of New York. Judgment on agreed 
statement of facts, and plaintiff and defendant both appeal. Affirmed on 
each appeal. 


L. D. Lowe, of Banner’s Elk, W. C. Newland, of Lenoir, and 
S. J. Ervin, of Morganton, for Plaintiff. 

Harrison Baird, of Elk Park, and Lee F. Miller, of Elizabethtown, 
Tenn., for Defendant. 





Citizens’ Nat. Life Ins. Co. vs. Egner. 


COURT OF APPEALS OF KENTUCKY. 


CITIZENS’ NAT. LIFE INS. CO. 
vs. 


EGNER.* 


INSURANCE—FORFEITURE OF POLICY—WAIVER. 


An insurer retaining the premium after insured’s death, with knowledge of 
all the facts, and without intimation that it will disavow its act of 
receiving it, may not say it was-not paid or that the policy was for- 
feited for nonpayment of premium in season. 


(For other cases, see Insurance, Cent. Dig. §§ 1041-1056, 1058-1070; Dec. 
Dig. § 392.) 


Appeal from Circuit Court, McCracken County. 

Action by Peter Egner, executor, against the Citizens’ National Life 
Insurance Company. Judgment for plaintiff, and defendant appeals. 
Affirmed. 


Wheeler & Hughes, of Paducah, for Appellant. 
Berry & Grassham, of Paducah, for Appellee. 


MILER, C. J. 

By its policy dated November 17, 1913, the appellant insured 
the life of James M. Egner, of Paducah, in the sum of $1,000, 
payable to Mary A. Egner, his wife, upon the death of the in- 
sured. The policy called for a monthly premium of $1.42, pay- 
able upon the 17th day of each month, with thirty days’ grace. 
The premiums due on November 17, and December 17, 1913, 
were paid, when due; but the premium due on January 17, 1914, 
was not paid when due, or within thirty days thereafter, but was 
paid under the following circumstances: On Monday, February 
16, 1914, Carl Hank, the collector for the company, called on 
Mrs, Egner, at her home, for the purpose of collecting the pre- 
mium which had been due since January 17th. Hank told Mrs. 
Egner that the policy would lapse if the premium was not paid 
by the next day, which would be the 17th of February. She an- 
swered him by saying that she did not have the money, but that 
she would try to get it; and that Mr. Egner, the insured, was 
sick, and in the city hospital. Upon Mrs. Egner’s saying that 
she would try to get the money, Hank told her he would wait 
upon her and postpone the collection until the next Monday, 
which would be the 23d of February. Mrs, Bettis, a neighbor, 
was present during this conversation, and testified concerning it, 


* Decision rendered, Dec. 17, 1915. 180 S. W. Rep. 778 4 
Vol, XLVII—15. 
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as above stated. On Wednesday, the 18th, Hank and Ezell, the 
local superintendent at Paducah, went to Anchorage, Ky., the 
home office of the company, and did not return to Paducah until 
the night of Saturday, the 21st. In the meantime, Mrs. Egner 
procured $2.84 and gave it to Mrs. Bettis on Friday, February 
20th, with a request that she deliver it to the company in payment 
of the two monthly premiums that were due January 1/th, and 
February 17th, respectively. Mrs. Bettis, in turn, handed the 
money to Lewis, with a request that he take it to the office; but, 
instead of taking it to the office, Lewis turned the money over to 
Boyd, who was in the service of the company, and with whom 
Lewis was acquainted. Before accepting the money, however, 
Boyd telephoned to Orr, another agent, at the company’s office, 
and inquired of Orr if he should receive the money. Orr replied 
by directing Boyd to receive the money and give his personal re- 
ceipt for it, saying that the company’s receipt would be forwarded 
later. Boyd gave his personal receipt for the $2.84, and on 
the morning of the next day, which was Saturday, February 21st, 
Boyd paid the money to Miss Weatherford, the clerk in charge 
of the office, and she gave him the company’s receipts, which were 
returned to Mrs. Egner. James M. Egner, the insured, died on 
the next day, Sunday, February 22d. | 

This action was begun by Mary A. Egner, the widow; but, 
she having died before the trial, it was revived in the name of 
her administrator, Peter Egner, who is the appellee’here. By its 
answer, the company relied upon a provision of the policy which 
provided that only its president or secretary had authority to 
bind the company to an agreement to extend the time for paying 
any premium; that Hank had no authority to extend the time for 
the payment of the premium; and, further, that neither the in- 
sured, the beneficiary, nor any oné else notified the company of 
James Egner’s serious illness at any time before his death; that 
Egner, and those representing him, purposely concealed the fact 
of his illness for the purpose of deceiving and inducing the com- 
pany to receive the premiums and to receipt therefor; and that 
it would not have received said premium had it known of the 
illness of James Egner. And the answer further alleged that 
Miss Weatherford had no authority to receive the money, or 
to receipt therefor. The reply traverses the allegations of the 
answer; and, after setting forth the facts relating to the absence 
of Ezell and Hank from Paducah from Wednesday until Satur- 
day night, and the other facts connected with the payment of the 
premiums as above related, it alleges that the company accepted 
and receipted for the premiums, and still retains them, and that 
it never actually canceled the contract, or offered to rescind it, 
or to return the premium so received. Upon the strength of these 
facts, plaintiff contends that the company waived its right to can- 
cel the policy, and was estopped to plead or rely upon a forfeiture 
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of the policy. Upon a trial by the judge without a jury, a judg- 
ment was entered for the plaintiff. The company appeals. 

Hank admitted that Mrs, Egner told him, during his visit to 
her on February 16th, that Mr. Egner was sick, and also that she 
was sick and did not have the money to pay the premium; he 
denies, however, that he told her he would postpone the payment 
of the premium for a week, or for any time. There is no dis- 
pute, however, as to the facts concerning, the payment of the 
premiums and the retention of them by the company; the com- 
pany, in this respect, only questions the authority of Miss 
Weatherford to receive the money, and the legal effect of her 
act in accepting it, after February 17th. 

Under this state of facts, we do not feel called upon to discuss 
the legal question raised in the appellant’s brief, to the effect that 
the acts of Hank and Miss Weatherford were not binding upon 
the company, or the further question that the premiums were 
paid to the company without giving it the information concern- 
ing Egner’s illness, since it is uncontradicted that the company 
still retains the premiums, after it has had full knowledge of 
the facts upon which it relies to defeat the policy. It is now es- 
topped to say that it was misléd, or that the premium is unpaid. 
But Ezell admitted in his testimony that Miss Weatherford had 
authority to receive premiums during his absence. It results 
therefore from the proof, that the company had notice of Egner’s 
illness, through Hank, and that the premiums were received by 
the company, through its accredited employee, Miss Weatherford. 
It is a well settled rule that where the insurer, having knowledge 
of the facts to which he has a right to take exceptions, or which 
would constitute a defense against any claim under the policy if 
he choose to avail himself of them, so bears himself thereafter in 
relation to the contract as fairly to lead the insured or the bene- 
ficiary to believe that the company still recognizes the policy to 
be in force, he will be estopped from afterwards denying that it 
is in force. Or, as was said in Mutual Protective League vs. 
Walker, 163 Ky. 353, 173 S. W. 802 :— : 

“To constitute a waiver after loss there must be a distinct 
recognition, by acts or declarations, of the validity of the policy, 
or an intention to abandon or not to insist on the forfeiture.” 

The last-named character of waiver exists here. 

See, also, May on Insurance, vol. 2, § 507. 

In the case at bar, the company by receiving and retaining 
the premiums without objection, and without canceling the policy, 
or giving the beneficiary during his lifetime, or even any one 
thereafter, any notice or intimation that it would disavow its act 
of receiving the premium, will not be permitted to say that the 
premium was not paid or that the policy, was forfeited for the 
nonpayment of the premium. We do not rest the decision of this 
case upon the disputed question of Hank’s authority to extend the 
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time of payment, but upon the company’s retaining the premium, 
and its failure to cancel the policy after it had full knowledge of 
all the facts it now presents as a defense. The circuit court took 
that view of the case, and in doing so we think it was fully sus- 
tained by the law and the facts. 

Judgment affirmed. 


—_9e@—_—__—_-- 


SUPREME COURT OF MICHIGAN. 


CLARK 
vs. 


NORTH AMERICAN UNION. (No. 537.)* 


INSURANCE—ACTIONS ON POLICIES—MISREPRESENTA- 
TIONS—QUESTIONS FOR JURY. 


Where, in an action on an insurance policy, though the examining physi- 
cian testified that a question in the medical examiner’s blank was 
asked insured and answered by her as shown by the blank, he testi- 
fied on cross-examination that he did not know whether he asked 
the question, that some questions were answered by the party making 
the examination without putting the questions to the insured, and he 
did not remember whether such was the fact in regard to the par- 
ticular question, it was a question for the jury whether the question 
was actually asked, and whether the false answer contained in the 
blank was given by insured, though the blank was signed by insured. 

(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. Dig. 
§ 668.) ; 
Error to Circuit Court, Muskegon County; Joseph Barton, Judge. 
Action by Fred A. Clark against the North American Union. Judg- 

ment for plaintiff, and defendant brings error. Affirmed. 


Argued before Brooke, C. J., and Kuhn, Moore, Stone, Ostrander, 
Bird, Steere, and Person, JJ. 


Cross, Vanderwerp, Foote & Ross, of Muskegon (Clarence V. Dono- 
van, of Chicago, IIl., of counsel), for Appellant. 
Turner & Turner, of Muskegon, for Appellee. 
Brooke, C. J. 
For a statement of the facts involved in this case reference is 
made to Clark vs. North American Union, 179 Mich, 131, 146 
N. W. 336, where it will be found reported. We there held that 
the evidence of the examining physician as to the asking and an- 
swering of a controlling question was such as to present an issue 
for the determination of the jury. The case has now been tried 


“* Decision rendered, Dec. 22, 1915. 155 N. W. Rep. 580. 
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a second time, and, the questions of fact having been determined 
by the jury in favor of the plaintiff, defendant has removed the 
case to this court for review. 

The examining physician was again placed upon the stand by 
the defendant, and an elaborate examination and cross-examina- 
tion ensued. The evidence upon the first trial will be found set 
forth, in part, in the earlier opinion. We quote briefly from the 
evidence upon the second trial. 


Upon direct examination :— 

“Q. Do you have a very distinct recollection of that examina- 
tion? A. No. * * * Q,. I suppose you have a great many 
examinations to make, and blanks of this kind to fill out, and can’t 
carry them all vividly in your mind. A. No. Q. But let me 
ask you this: Is it your practice to write down dates and an- 
swers and everything of that sort truthfully and in accordance 
with the fact? A. Yes, sir. * * * Q. Let me ask you, 
Doctor, in making out this certificate, did you intentionally make 
any misstatement of any kind? A. No, sir. Q. Or write down 
anything different from what you understood the fact to be? 
A. No, sir. Q. But at this date you can’t recall, I suppose, the 
asking of specific questions or the return of specific answers? 
A. It isn’t customary to keep records of those things, because 
that is a record, and the physician can’t remember five years very 
well, distinctly. * * * A. (To the Court.) Now, your honor, 
this paper was—is a paper that I examined the deceased, and 
every question there was asked upon honor, except those of minor 
importance, and whatever the answer was on this blank is true, 
and that is all cansay. * * * 
~ “The Court: Look at that blank. 

“Mr. Cross: Here is the question I speak of. 

“A. Your honor, if the answer is there, I certainly asked it. 
Q. Well, look at it. A. I did look at it. I know what those 
questions are better than any man in this courtroom. Q. Cer- 
tainly. A. I filled out hundreds of these blanks. Q. Are you 
able to say now that you propounded that question to Effie B. 
Clark? A. I certainly asked that question. Q. And she certainly 
answered it ‘No.’ A. The answer is there. Q. Well, look at the 
answer. A. Yes, sir. That was my testimony at first.” 


On cross-examination :— 


“Q. Now, you don’t have any recollection now whether the 
question was asked Mrs. Clark as to whether she was pregnant 
or not, have you? A. I don’t remember. Q. And you don’t 
know as you asked that question, do you? A. I don’t remember 
now whether I asked it; no, sir. * * * Q. Now, some of 
these questions are put down—they are answered by the party 
making the examination, without questions to the party you are 
examining; isn’t that true? A. Certainly, there are some of 
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them. Q. And you don’t pretend to remember whether that was 
the fact in regard to the question of pregnancy, do you. A. I 
don’t remember.” 

There is much more of this witness’s examination and cross- 
examination in the record, but the foregoing will serve as a fair 
sample. No other testimony was offered by the defendant tend- 
ing to show that the question was asked by the physician and 
answered by the deceased. Error is assigned by the defendant 
upon the refusal of the court to direct a verdict at the close of 
the testimony, and after verdict upon the refusal of the court to 
set aside the same upon the ground that it was against the great 
and overwhelming weight of the evidence. These are the only 
questions raised upon the present record. 

We are of opinion that the testimony given upon the last trial by 
the examining physician, taken as a whole, does not present a 
situation essentially different from that considered by us upon 
the former hearing. Under the authority of Wilson vs. Royal 
Neighbors of America, 139 Mich. 423, 102 N. W. 957, we be- 
lieve the case was properly submitted to the jury. 

We do not think that it can be said that the verdict of the 
jury is so clearly against the weight of the evidence as to require 
us to overrule the action of the trial judge in denying a new trial 
upon that ground. Upon the one hand, every person is presumed 
to have read that which he has signed; and, upon the other hand, 
there stands the testimony of the physician, who, under cross- 


examination, gave evidence which, to say the least, makes it 
doubtful whether he actually asked the question relative to preg- 
nancy, or whether the deceased fraudulently and untruthfully 
answered it. 

The judgment will stand affirmed. 


—— ——-- 9@ 


SUPREME COURT OF NEW YORK. 


APPELLATE TERM, First DEPARTMENT. 


RAAB kT AL. 
vs. 


NATIONAL SLAVONIC SOCIETY OF UNITED STATES OF 
AMERICA.* 


1. INSURANCE—FRATERNAL INSURANCE—ACTIONS. 


Where by the terms of the certificate insurance was payable to the mem- 
ber’s wife and children, action is properly brought by them, instead of 
the administrator. 


(For other cases, see Insurance, Cent. Dig. § 1994; Dec. Dig. § 813.) 
* Decision rendered, Dec. 20, 1915. 156 N. Y. Supp. 301. 
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2. INSURANCE—FRATERNAL INSURANCE—RESIGNATION, 


Whether a member of a fraternal insurance order, who suggested that 
his name be dropped, had resigned, is a question of fact for the jury. 


(For other cases, see Insurance, Cent. Dig. § 2009; Dec. Dig. § 825.) 


3. INSURANCE—FRATERNAL INSURANCE—EXPULSION OF 
MEMBER. 


Where the by-laws of.a fraternal insurer required a member to be noti- 
fied of his indebtedness and of the time when he would be expelled, 
directly or by registered letter, an expulsion is ineffective where the 
member was not notified. 


iiss Rey cases, see Insurance, Cent. Dig. §§ 1917, 1918; Dec. Dig. 
6.) 


4. INSURANCE—FRATERNAL INSURANCE—A C TION S—EVI- 
DENCE. 


In an action on a certificate issued by a fraternal insurer, the question 
whether it had been forfeited for nonpayment of dues, or whether 
the time had been extended, held, under the evidence, for the jury. 


(For other cases, see Insurance, Cent. Dig. § 200; Dec. Dig. § 825.) 


5. INSURANCE—FRATERNAL INSURANCE—A C TIO N S—BUR- 
DEN OF PROOF. 


The burden of proving that a certificate issued by a fraternal insurer had 
been forfeited for nonpayment of dues is upon the insurer. 


(For other cases, see Insurance, Cent. Dig. §§ 1999-2002; Dec. Dig. § 817.) 


Appeal from City Court of New York, Trial Term. 

Action by Marie Raab and others against the National Slavonic So- 
ciety of the United States of America. From a judgment for defendant, 
dismissing the complaint, plaintiffs. appeal. Reversed, and remanded. 

See, also, 90 Misc. Rep. 379, 52 N. Y. Supp. 1033. 


Argued December term, 1915, before Guy, Page, and Philbin, JJ. 


Hymes, Woytisek & Schaap, of New York City (Michael Schaap 
and Edward Hymes, both of New York City, of counsel), for Appellants. 

Steiner & Petersen, of New York City (Joseph H. Kohan, of New 
York City, of counsel), for Respondent. 


PHILBIN, J. 

The plaintiffs sue as next of kin of one Edward Raab, their in- 
testate, for $1,000 claimed to be due from the defendant upon a 
certificate of membership insurance. The said intestate died on 
the 12th day of August, 1912, leaving him surviving the plain- 
tiffs, his widow and children. The defendant is a corporation 
chartered by the state of Pennsylvania and formed for the pur- 
pose of helping members of the Slavonic race residing in this 
country through mutual insurance in case of sickness or death. 
The deceased became a member of one of its subordinate lodges 
or assemblies on the 12th day of May, 1906. On the Ist day of 
May, 1912, a charge was made against him by said defendant for 
$2.71, of which sixty-five cents was for an amount due from his 
wife, one of the plaintiffs. It was the custom of members to 
pay the charges against their wives, but such charge was not a 
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liability of the husband. Dues also became due by decedent on 
June 1, 1912. None of said dues had been paid on the death of 
decedent on said 12th day of August, 1912. 

There is no substantial ‘difference between the appellants and 
the respondent as to the above facts. The defendant refused to 
pay the sum of $1,000, which the plaintiffs claimed was due them 
under the insurance of the defendant, and in its answer set up the 
following defenses: (1) That the action should have been by 
the administrator of the decedent. (2) That the plaintiffs did 
not furnish the documents required by the constitution and by- 
laws of the defendant on presentation of the claim. (3) That 
sixty days had not elapsed since the receipt of such documents 
by the defendant. (4) That the deceased was in arrears more 
than sixty days for the assessments for the month of May, 1912, 
amounting to $2.71, and was therefore expelled at a meeting held 
July 13, 1912.5 (5) That deceased voluntarily withdrew and re- 
signed as a member. 

[1] As to the first ground, under the terms of the certificate 
the cause of action accrued to the plaintiffs, and the action was 
properly brought by them. The second and third grounds are 
unsupported by proof, and the evidence on behalf of the plain- 
tiff, that shortly after the decedent’s death the necessary papers 
were tendered to the financial secretary of the defendant, is un- 
contradicted. 

[2] The claim that the plaintiffs’ intestate voluntarily with- 
drew and resigned as a member presented a question of fact for 
the jury as to whether, in view of all the circumstances, the 
statements made by the decedent to the officers of the defendant 
expressed such a decision upon his part. Somewhat similar 
language has been held not sufficient to defeat a claim like the 
one presented by the plaintiffs. Markgraf vs. Fellowship of 
Solidarity, 65 Misc. Rep. 64-66, 119 N. Y. Supp. 665. 

[3] Taking up the question as to whether the decedent was 
expelled prior to his death, we find that the by-laws of the de- 
. fendant specify the conditions and the procedure under which an 
expulsion can take place, and, briefly stated, they provide: That 
a member who has failed to pay regular, special, and mortuary 
benefits and fines within sixty days from the date of assessment 
of the supreme assembly, “and who has been notified or ad- 
monished to pay, and has failed to do so, shall be expelled” at 
a regular or special meeting. That the member must first be 
notified of his indebtedness, “of the amount of the same, and of 
the time when he would be expelled,” and that the delinquent 
member shall be given such notice by the assembly directly or by 
a registered letter; the sending of such registered letter to be 
deemed sufficient notice, regardless of whether the member re- 
ceived it. 

If the deceased can be held to have ever been expelled by rea- 
son of a violation of said by-laws, it must be because of the 
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action taken at a meeting of August 10, 1912, and the regularity 
thereof, and at which meeting the resolution of expulsion was 
adopted. There is not sufficient proof that the decedent was 
notified “‘of the time when he would be expelled” (section 92), 
“directly or through an officer or committee, or by a registered 
letter” (section 93). It must therefore be held that the proceed- 
ings to expel the decedent were fatally defective, and that con- 
sequently he had not ceased to be a member at the time of his 
death. Ellis vs. National Provident Union, 50 App. Div. 255, 
63 N. Y. Supp. 1012. 


[4-6] The other ground urged was that the plaintiffs were not 
entitled to recover, because no extension of time to pay the ar- 
rears of dues had been granted by the assembly. ‘The section 
reads as follows :— 


“Section 76. A member who failed to pay his mortuary, regu- 
lar and special assessments within thirty days from the date of 
the assessments of the Supreme Assembly shall not be entitled 
to the sick and death benefits, except where he has requested his 
assembly for an extension of time and such request has been 
granted.” 


It will be observed that there is nothing in said section about 
dues, although in the said registered letter, written under section 
93, reference is made only to arrears of dues. Unless the words 
“dues” and “assessments,” as used, were synonymous, said sec- 
tion 76 apparently has no application to the facts here. As de- 
scribed in the record, the dues consisted of fifty cents monthly, 
and the assessments mainly related to mortuary and sick benefits 
and the support of the official publication of the society. 

Even if it be assumed that said section 76 relates to dues, it is 
not clear that the defendant had sustained the burden of proving 
that the plaintiffs are precluded from recovery because of the 
omission to pay the amounts that became due on May 13, 1912, 
and subsequent months. Davis vs. Atkinson, 33 Misc. Rep. 484, 
67 N. Y. Supp. 851. The inferences may properly be drawn from 
the testimony that an extension of the time of payment was ob- 
tained. On the 6th of July, 1912, a certificate was issued by the 
defendant declaring that he was entitled to sick benefit, although 
more than thirty days had passed since he became in arrears. 
The financial secretary of the defendant testified that the privi- 
lege of deferring payments had been at times granted to the dece- 
dent; that the decedent made a request to have his time to pay 
dues extended two, three, or four months, and it was so arranged, 
and he invariably did so. Said secretary also said that he had 
had a talk with decedent on the 22d of July, 1912, when the 
decedent suggested that his name be dropped, as other Bohemian 
societies to which he belonged would pay his sick benefit, where- 
upon said secretary asked decedent not to have any hard feelings 
—that he would have to send decedent a registered letter before 
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he struck him off. At the time of the arrears the decedent was 
entitled to moneys from the society as a so-called sick benefit, 
and it is not obvious from the record as to whether an account 
between the parties would show that he was in debt for thirty 
days prior to his decease, although probably such was the fact. 
The burden was upon the defendant to establish the alleged for- 
feiture. 


The plaintiffs having been nonsuited, they are upon this ap- 
peal entitled to the most favorable inferences deducible from the 
evidence, and all contested facts are to be treated as established 
in their favor. Higgins vs. Eagleton, 155 N. Y. 466, 50 N. E. 287; 
Sundheimer vs. City of New York, 176 N. Y. 497, 68 N. E. 867; 
Walsh vs. Met. Life Ins. Co., 105 App. Div. 186, 93 N. Y. 
Supp. 445; Flanagan vs. Carlin Cons. Co., 134 App. Div. 236, 
118 N. Y. Supp. 953. The claim that there had been a forfeiture 
under section 76 called for a determination of fact by the jury. 
A verdict based upon a finding that the decedent had not resigned, 
and that there had been granted an extension of the time of pay- 
ment as provided in said section, would have been sustained by 
the evidence. 


Judgment reversed, and a new trial ordered, with costs to ap- 
pellant to abide the event. All concur. 


ore 


SUPREME COURT OF NEW YORK. 


APPELLATE TERM, SECOND DEPARTMENT. 


SANDS 
vs. 


PENNSYLVANIA R. CO.* 


_ INSURANCE—MUTUAL BENEFIT INSURANCE—BENEFICIARY. 


A railroad employee, who became a member of the relief fund of the com- 
pany designated, with the approval of the superintendent of the de- 
partment, his wife as the person to whom death benefit should be 
paid. The rules of the department provided that the payment of 
death benefits should be made to the beneficiary designated in the 
member’s application, whose designation shall have been approved by 
the superintendent. At the time of the employee’s application he had 
living a wife whom he had deserted, and the woman named as his 
wife was in fact the wife of another. Held that, as the employee’s 
own wife was not designated as beneficiary, she could not take, and 
the woman designated, though not the employee’s wife, might take. 


(For other cases, see Insurance, Cent. Dig. §§ 1461-1468; Dec. Dig. § 585.) 
* Decision rendered, Dec. 3, 1915. 156 N. Y. Supp. 330. 
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Appeal from Municipal Court, Borough of Manhattan, Second Dis- 
trict. 

Action by Mary Sands against the Pennsylvania Railroad Company. 
From a judgment for plaintiff in the Municipal Court, defendant ap- 
peals. Reversed, and complaint dismissed. 











Argued November-December, 1915, term, before Maddox, Kapper, 
and Kelby, JJ 


















Ray Rood Allen, of New York City, for Appellant. 
Samuel Francis Edmead, of New York City, for Respondent. 






Mappox, J. 

William A. Sands, an employee of the defendant, on Septem- 
ber 16, 1910, became a member of the “Relief Fund” of that 
company and entitled to benefits provided by the regulations of 
its relief department for a member of the first class, with no 
additional death benefit of the first class. He so continued a 
member until his death on April 18, 1912, and it is conceded that 
all dues were paid up to his death. His application for member- 
ship is dated September 16, 1910, and therein, in writing, he 
designates, with the approval of the superintendent of said relief 
department, “my wife—Josephine C.,” as the person to whom 
death benefit shall be payable. The book of regulations of said 
relief department is in evidence, and by subdivision first of para- 
graph 29 (page 27) it is provided that payment of death benefits 
of a member shall be made to the beneficiary or beneficiaries des- 
ignated in the member’s principal application, or subsequently in 
the prescribed form, whose designation shall have been approved 
by the superintendent of the relief department, and, where there 
are more than one such beneficiary, in equal shares, unless other- 
wise specifically provided. There is no provision in the regula- 
tions limiting the right of the member to name any person he 
might see fit as beneficiary or beneficiaries. His application for 
membership, which included his designation as beneficiary, ap- 
pears on the face thereof to be approved by the assistant super- 
intendent of such relief department. 

The deceased on June 13, 1891, was married to Mary Nancy 
Juvrey, the plaintiff; they lived together until 1893, when he 
deserted her and their two children, and since failed to provide 
for her. On December 28, 1896, he married one Jennie Mayo, 
living with her about eleven years, until her death in 1907. She 
left one child, Edith. In 1909 or 1910 Sands went to live with 
Josephine C. Miner and her husband, where he continued until 
his death. Demand was made by plaintiff for the benefit alleged 
to be due, which was not paid. The amount of the benefit was 
$250, of which defendant deducted under the regulations govern- 
ing the benefit department $100.93 for burial expenses, leaving a 


balance of $149.07, upon which, at time of trial, $27.46 interest 
was due. 
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Upon the case presented plaintiff cannot in any event recover. 
The deceased, as member of defendant relief department, was 
within his rights when he designated as his beneficiary “my wife 
—Josephine C.,” though the person referred to was not his wife, 
and notwithstanding that both were then incapable of entering 
into a marriage relation, since each had a spouse living. The 
regulations of defendant’s relief department do not restrict the 
designation of beneficiaries to relatives or dependents only of 
deceased members. It is a question of identity. Whom did he 
intend? Clearly not Mary Nancy Sands, the plaintiff, nor Jennie 
Mayo, the dead woman. He at that time was living with a 
woman whose name was Josephine C. Miner, and from the evi- 
dence adduced the only person who might answer the name 
Josephine C. is the woman with whom he was living at the time 
of his application for membership in the defendant’s relief de- 
partment. Durian vs. Central Verein, etc., 7 Daly, 168; Coulson 
vs. Flynn, 181 N. Y. 62, 73 N. E. 507; Richards vs. King, 
57 Misc. Rep. 171, 107 N. Y. Supp. 720; Story vs. Williamsburgh 
M. M. B. A., 95 N. Y. 474. 

In the absence of some provision in the laws of the benefit asso- 
ciation limiting the member's right to name the beneficiary of the 
death benefit, the person so designated by him, though not a mem- 
ber of his family or dependent upon him, is entitled to such benefit 
if at the time of his death the member is in good standing in the 
association, and all the requirements as to proof of death have been 
complied with. Mendelson vs. Gausman, 78 Misc. Rep. 458, 
139 N. Y. Supp. 947, affirmed 157 App. Div. 370, 142 N. Y. 
Supp. 293, is not, in my opinion, controlling here, since in that 
case the by-laws of the benefit association expressly provided for 
the situation there presented, namely, that such by-laws limited 
designation of beneficiaries to specific persons, and it was there 
held that such by-laws met that situation. 

Judgment reversed, without costs, and judgment absolute di- 
rected for defendant, dismissing the complaint upon the merits, 
with costs. 


ROBINSON vs. ROBINSON er au. (No. 28.)* 


(Supreme Court of Arkansas.) 


INSURANCE—FRATERNAL BENEFIT INSURANCE — CHANGE 
OF BENEFICIARY. 


A fraternal benefit association, the by-laws of which provided that no 
change of beneficiary should be effective until the new beneficiaries’ 
names were furnished the Grand Keeper of. Records and Seal, and 


— 


* Decision rendered, Dec. 6, 1915. 181 S. W. Rep. 300. 
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a new policy issued, and gave the chancellor at the head of each sub- 
ordinate lodge full power in lodge business, imposing upon him the 
duty to collect dues and assessments of the local members, issued a 
policy to decedent, naming his wife as beneficiary. Thereafter dece- 
dent appeared in open lodge, announcing that he and his wife had 
separated and informing the lodge that he desired to change the 
beneficiary in his policy from her to his brothers and sisters, writing 
the statement on a slip of paper and placing it with the policy, the 
statement being incorporated in the lodge minutes. Upon the dece- 
dent’s death the association did not dispute its liability, but inter- 
pleaded between the wife and decedent’s brothers and sisters. Held, 
that the change of beneficiary was effectual, and the brothers and sis- 
ters entitled to the benefits. 


(For other cases, see Insurance, Cent. Dig. §§ 1950-1954; Dec. Dig. § 784.) 


Appeal from Chancery Court, Howard County; Jas. D. Shaver, 
Chancellor. 

Suit by Rose.Robinson against H. C. Robinson and others on bill of 
interplea by the Knights of Pythias. Decree for defendants, and plaintiff 
appeals. Affirmed. 


W. C. Rodgers, of Nashville, for Appellant. 
Etter & Monroe, of Washington, Ark., for Appellees. 


NORTHWESTERN MUT. LIFE INS. CO. vs. FARNS- 
WORTH. (No. 8318.)* 


(Supreme Court of Colorado.) 


1. INSURANCE—ACTION ON LIFE POLICY—EVIDENCE. 


In an action on a policy of life insurance, defended on the ground that 
the insured, a physician, had known that he was afflicted with em- 
physema, and had procured the policy by collusion with the insurer’s 
medical examiner, testimony of a physician that he purchased the 
insured’s practice, and that the latter told him that he was going to 
New Mexico for his health, and that the witness volunteered to make 
a physical examination, which the insured declined, was properly ex- 
cluded as immaterial. 


(For other cases, see Insurance, Cent. Dig. §§ 1677-1685; Dec. Dig. § 665.) 


2. INSURANCE—ACTION ON LIFE POLICY—EVIDENCE. 


In an action on a life policy defended on the ground that insured, a 
physician, had misrepresented that he was not diseased, and procured 
the insurance by collusion with the insurer’s medical examiner, testi- 
mony of a newpaper proprietor in the town where insured lived, jdenti- 
fying a local item in the paper, noting a temporary illness of the 
insured, and an editorial, eulogistic of insured, and testimony that it 
was generally understood that insured left the town to go to New 
Mexico on account of ill health, which was what insured had stated 
in his application for insurance, was properly excluded as immaterial. 


(For other cases, see Insurance, Cent. Dig. §§ 1677-1685; Dec. Dig. § 665.) 
* Decision rendered, Dec. 6, 1915. 153 Pac. Rep. 699. 
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4. INSURANCE—ACTION ON LIFE POLICY—EVIDENCE. 


Testimony of the insurer’s secretary relating to correspondence between 
the officers and agents of the company, subsequent to the issuance of 
the policy, and as to the company’s customs, was properly excluded 
as immateral. 

(For other cases, see Insurance, Cent. Dig. §§ 1677-1685; Dec. Dig. § 665.) 


5. INSURANCE—ACTION ON LIFE POLICY—EVIDENCE. 

Testimony of one who had worked for the insured in a drug store in 
New Mexico, where insured had gone for his health, that the latter 
had attacks of asthma during the months he knew him in 1906, in- 
sured’s application in 1910 for the insurance having shown that he 
went to New Mexico because of asthma, was properly excluded as 
immaterial; the time of witness’s knowledge of insured’s condition of 
health being too remote to have any bearing on his condition at the 
time of the application. 


(For other cases, see Insurance, Cent. Dig. §§ 1677-1685; Dec. Dig. § 665.) 


7. INSURANCE—ACTION ON POLICY—EVIDENCE. 

Testimony of a witness who knew the insured while the latter was in 
New Mexico in 1906, that he then had asthma, the application for 
the insurance having been made in 1910, was properly excluded as too 
remote to have probative value. 


(For other cases, see Insurance, Cent. Dig. §§ 1677-1685; Dec. Dig. § 665.) 


8. INSURANCE—LIFE INSURANCE—MISREPRESENTATION OF 
CONDITION OF HEALTH—SUFFICIENCY OF EVIDENCE. 

In an action on a life policy, defended on the ground that insured, a 
physician, had known he was diseased, misrepresented his condition, 
and had procured insurance by collusion with the medical examiner, 
evidence held insufficient to show that insured made any knowingly 
false declaration as to his condition of health in his application. 


(Poe rg cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. Dig. 
) 


9. INSURANCE—LIFE INSURANCE—FRAUD OF MEDICAL EX- 
AMINER. 


Where the medical examiner of a life,insurance company knowingly with- 
held from the company knowledge that an applicant for insurance 
was diseased, the company issuing the policy, being defrauded for 
that reason alone, was thereafter estopped to deny liability thereon 
on the ground of its having been procured by misrepresentations, 
since the fraud was the wilful act of its own agent alone. 


(For other cases, see Insurance, Cent. Dig. § 998; Dec. Dig. § 380.) 
10.—INSURANCE—LIFE INSURANCE—AVOIDANCE OF POLICY. 
False statements in an application for insurance which the agent of the 


insurer knows to be false cannot be set up as a defense to the policy, 
as the knowledge of the agent is the knowledge of the company. 


(For other cases, see Insurance, Cent. Dig. §§ 968-997; Dec. Dig. § 378.) 


Error to District Court, Morgan County; H. P. Burke, Judge. 

Action by Mary J. Farnsworth against the Northwestern Mutual 
Life Insurance Company. Judgment for plaintiff, and defendant brings 
error. Affirmed. 


William R. Nethercutt and Taylor & Pendell, of Fort Morgan, for 
Plaintiff in Error. 
C. Rickel and Coen & Coen, all of Fort Morgan, and Benedict & 
Phelps, of Denver, for Defendant in Error. 
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CANDELARIA vs. COLUMBIAN NAT. LIFE INS. CO. 
(No. 8329.) * 


(Supreme Court of Colorado.) 
1. INSURANCE—LIFE INSURANCE—CONSTRUCTION OF 
POLICY. 


Where there is doubt or ambiguity in a policy of life insurance, it should 
be interpreted against the company which drafted the contract. 

(For - cases, see Insurance, Cent. Dig. §§ 292, 294-298; Dec. Dig. 
§ 146.) 


2. ae INSURANCE—PARTY’S CONSTRUCTION 

Where a life insurance company and a holder of one of its policies agreed 
that in case a loan on the policy was made insured, and she failed to 
pay any premium, or interest on the loan, the policy would lapse, and 
the loan be charged off without the insured’s being under any future 
liability on its account, which agreement was not in conflict with any 
language in the policy, nor in violation of any statute regulation, or 
against public policy, the court, in suit on the policy after happening 
of the contingencies to which the insured and the beneficiary had 
agreed, would not construe the policy otherwise than as construed by 
the agreement of the parties. 


(For other cases, see Insurance, Cent. Dig. § 315; Dec. Dig. § 154.) 


Error to District Court, City and County of Denver; James H. Tel- 
ler, Judge. 
Action by Bidal A. Candelaria against the Columbian National Life 


Insurance Company. Judgment for defendant, and plaintiff brings error. 
Affirmed. 


Goudy, Twitchell & Burkhardt, of Denver, for Plaintiff in Error. 
Clarence A. Brandenburg, of Denver, for Defendant in Error. 


* Decision rendered, Dec. 6, 1915. 153 Pac. Rep. 447. 


————@+@--—— 


THOMAS vs. METROPOLITAN LIFE INS. CO. (No. 106.)* 
(Supreme Court of Georgia.) 


INSURANCE—LIFE INSURANCE—CHANGE OF BENEFICIARIES 
—COMPLIANCE WITH POLICY. 


An insurance policy on.the life of Mattie L. Bailey designated Janie 
Garlington, the mother of the insured, as beneficiary. It contained, 
among others, the following provisions: (a) “If this policy be as- 
signed or otherwise parted with, or if any erasure or alteration be 


——__ rendered, Dec. 15, 1915. 87 S. E. Rep. 303. Syllabus by the 
ourt 
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made herein, except by indorsement signed by the secretary, * * * 
this policy shall be void.” (b) “Subject to the approval of the com- 
pany, the insured, at any time during the continuance of this policy, 
provided the policy be not then assigned, may change the beneficiary 
or beneficiaries, by written notice to the company at its home office, 
accompanied by this policy, such change to take effect on indorse- 
ment of the same on the policy by the company.” Held, that a peti- 
tion in a suit on the policy by an alleged transferee for value, which 
failed to show assent to the transfer by indorsement on the policy 
signed by the secretary, or which, though alleging that the insured 
had signed a notice to the company of a substitution of the name of 
the alleged transferee for that of the beneficiary, failed to allege that 
such notice was presented to the company for indorsement before the 
death of the insured, was subject to general demurrer. 


(For other cases, see Insurance, Cent. Dig. § 1581; Dec. Dig. § 637.) 


Error from Superior Court, Fulton County; Geo. L. Bell, Judge. 
Action by Millie Thomas against the Metropolitan Life Insurance 
Company. Judgment for defendant, and plaintiff brings error. Affirmed. 


Fred Schrimper, Watkins & Lewis, and A. A. Baumstark, all of 
Atlanta, for Plaintiff in Error. 

Smith, Hammond & Smith and Jno. T. Hardisty, all of Atlanta, for 
Defendant in Error. 


SOVEREIGN CAMP OF WOODMEN OF THE WORLD vs. 
PORCH. (No. 22817.)* 


(Supreme Court of Indiana.) , 


2. INSURANCE—ACTION ON BENEFIT CERTIFICATE—BURDEN 
OF PROOF—SUICIDE OF INSURED. 


In an action on a benefit certificate, the burden was on the defendant 
insurer to establish by a fair preponderance of the evidence its con- 
tention that insured committed suicide. 


(For other cases, see Insurance, Cent. Dig. §§ 1999-2002; Dec. Dig. § 817.) 


3. INSURANCE—ACTION ON _ BENEFIT CERTIFICATE—SUI- 
CIDE OF INSURED—QUESTION FOR JURY. 


Where, in an action on a benefit certificate, there was no positive proof 
that insured committed suicide, but it appeared that he died from two 
gunshot wounds, the question whether it should be inferred from the 
facts shown that he died by his own hands was for the jury. 


(For other cases, see Insurance, Cent. Dig. § 2009; Dec. Dig. § 825.) 


Appeal from Circuit Court, Vanderburgh County; Duncan C. Givens, . 
Judge. 

Action by Pearl Porch against the Sovereign Camp of Woodmen of 
the World. From a judgment for plaintiff, defendant appeals. Trans- 
ferred from Appellate Court under Burns’s Ann. St. 1914, § 1405. Af- 
firmed. 


* Decision rendered, Dec. 15, 1915. 110 N. E. Rep. 659. 
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Edmund L. Craig, of Evansville, and Arthur H. Burnett, of Omaha, 
Neb., for Appellant. 

George K. Denton, of Evansville, for Appellee. 


SUPREME LODGE OF MODERN AMERICAN FRATER- 
NAL ORDER vs. WATKINS. (No. 8946.)* 


(Appellate Court of Indiana, Division No. 2.) 


1, INSURANCE—LIFE INSURANCE—BREACH OF PROMISSORY 
WARRANTY—EFFECT. 


Where insured broke his promissory warranty, by which he agreed that 
if he should use alcoholic liquor to excess his contract should be 
forfeited, to avoid the contract the insurer was obligated to return 
premiums received after the breach. 


(For other cases, see Insurance, Cent. Dig. §§ 1041-1056, 1058-1070; Dec. 
Dig. § 392.) 


2. INSURANCE—LIFE INSURANCE—ACTION ON POLICY— 
BREACH OF WARRANTY-*PLEADING. 


In an action on a life policy where the insurer pleaded, by way of defense, 
a breach bythe insured of his promissory warranty, whereby he 
agreed that it he should use alcoholic liquor to excess his contract 
should be forfgited, the answer should have alleged an offer to return 
premiums recei¥ed after the breach, or averred that no premiums were 
received thereafter. 


(For other cases, see Insurance, Cent. Dig. §§ 1554, 1609-1612, 1614-1624; 
Dec. Dig. § 640.) 


3. INSURANCE—LIFE INSURANCE—ACTION ON _ POLICY— 
BREACH OF WARRANTY—PLEADING. 


In an action on a life policy, the paragraph of the insurer’s answer 
alleging insured’s breach of warranty of an existing fact, the nonuse 
of intoxicating liquors when the policy was issued, but alleging no 
offer to return premiums, was bad. 


(For other cases, see Insurance, Cent. Dig. §§ 1554, 1609-1612, 1614-1624; 
Dec. Dig. § 640.) 


Appeal from Superior Court, Marion County; Clarence E. Weir, 
Judge. 

Action by Carrie E. Watkins against the Supreme Lodge of the 
Modern American Fraternal Order. Judgment for plaintiff, and de- 
fendant appeals. Affirmed. 


J. E. Martin and F. F. James, both of Indianapolis, for Appellant. 
G. A. Deitch and Frank G. West, both of Indianapolis, for Appellee. 


* Decision rendered, Jan. 4, 1916. 110 N. E. Rep. 1008. 
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BALZ vs. COQUILLETTE. (No. 30480.)* 


(Supreme Court of Iowa.) 


2. INSURANCE—PUBLICATION OF FALSE STATEMENT— 
ELEMENTS OF OFFENSE—OFFICER OF FRATERNAL BENE- 
FICIARY SOCIETY. 


A preliminary information charging the secretary of an insurance benefit 
association with publishing a false statement in violation of Code 
Supp. § 1641G, making it a felony for the officer of any corporation 
or joint-stock association to publish a false statement of its affairs 
“intended to produce or give or having a tendency to produce or give 
the shares of stock in such corporation a greater value or a less ap- 
parent market value than they really possess,” stated no offense, where 
it was conceded that the association was organized under Code, tit. 
9,'c. 9, and amendments thereto, relative to the organization of 
fraternal beneficiary societies, not for pecuniary profit, and wholly 
without capital stock or stockholders, that it issued no shares of stock, 
and that no interest in it could become a matter of sale in the markets. 


(For other cases, see Insurance, Cent. Dig. § 35; Dec. Dig. § 30.) 


Sooret from Superior Court of Cedar Rapids; C. B. Robbins, Judge. 
The opinion states the case. Affirmed. 


G. P. Linville, Co. Atty., and Rickel & Dennis, all of Cedar Rapids, 
for Appellant. 


Grimm & Trewin, of Cedar Rapids, for Appellee. 
* Decision rendered, Jan. 13, 1916. 155 N. W. Rep. 801. 


oe ee 


HAYDEN vs. MODERN BROTHERHOOD OF AMERICA 
ET AL. (No. 30327.)* 


(Supreme Court of Iowa.) 


INSURANCE—FRATERNAL BENEFICIARY INSURANCE— 
ae OF BENEFICIARY—COMPLIANCE WITH CONDI- 
TI ° 


The by-laws of a benefit society provided for a change of beneficiary by 
_  deliyery of the certificate to the lodge with the surrender clause duly 
executed, designating the name of the substituted beneficiary, together 
with a fee of fifty cents, and that the certificate and the fee should 
be sent to the Supreme Secretary, who should issue a new certificate 
to the new beneficiary, and that no change should be effective until 
the new certificate was issued during the lifetime of the member. A 
member while sick called an attorney and took the proper steps to 
name his brother as substituted beneficiary, and the certificate and 
fee were received by the Supreme Secretary, who, six days there- 


* Decision rendered, Jan. 12, 1916. 155 N. W. Rep. 830. 
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after, executed a new certificate and forwarded it to the address of 
the member, who had died five days after the arrival of his application 
for change of beneficiary, and one day before the new certificate was 
issued, though notice of his death had not reached the Supreme 
Secretary. Held that, as the member had done all that the by-laws 
required to effect a change of beneficiary, equity would regard that 
as done which ought to have been done, and the change as perfected in 
the member’s lifetime. 


(For other cases, see Insurance, Cent. Dig. §§ 1950-1954; Dec. Dig. § 784.) 








Appeal from Superior Court of Cedar Rapids; C. M. Robbins, Judge. 

Action in equity to enforce collection of benefits of policy or certifi- 
cate of insurance issued by the defendant Brotherhood upon the life of 
one Emsley Hayden. There was a decree in plaintiff’s favor, and the last- 
named defendant appeals. Affirmed. 















Redmond & Stewart, of Cedar Rapids, for Appellant. 
Grimm & Trewin, of Cedar Rapids, for Appellee Brotherhood of 

America. 

Wm. E. Treichler, of Cedar Rapids, for Appellee Hayden. 


FEDERAL LIFE INS. CO. vs. WARREN.* 
(Court of Appeals of Kentucky.) 














1. INSURANCE—LIFE INSURANCE—PREMIUMS. 


Where insured, in payment of a premium for one year in advance, gave a 
note, due in five months, which provided that the nonpayment of the 
note would terminate the twenty-payment policy without notice, the 
insurer, by retaining the note after nonpayment, treated it as an 
indebtedness against the policy, so that the policy must be deemed 
as having lapsed at the expiration of the premium period for which 
the note was received. 


(For other cases, see Insurance, Cent. Dig. §§ 399-401; Dec. Dig. § 187.) 


2. INSURANCE—LIFE INSURANCE—PAID-UP POLICIES. 


Where a twenty-payment life policy provided that on lapse the insured 
might either accept the cash surrender value of the policy, or a 
paid-up policy for a fixed amount, and the policy was subject to an 
indebtedness, the insured, having elected to take a paid-up policy, 
cannot have the indebtedness deducted from the amount of the 
paid-up policy, but such indebtedness must be deducted from the sur- 
render value, and a paid-up policy of the amount which the surrender 
value, less indebtedness, would purchase will be issued. 


ii = cases, see Insurance, Cent. Dig. §§ 194, 936, 939; Dec. Dig. 
) 
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Appeal from Circuit Court, Webster County. 
Action by Richard P. Warren against the Federal Life Insurance 
Company. From a judgment for plaintiff, defendant appeals. Reversed. 


* Decision rendered, Jan. 14, 1916. 181 S. W. Rep. 331. 
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Dorsey & Dorsey, of Henderson, and C. A. Atkinson, of Chicago, IIL. 
for Appellant. 
G. Givens Dixon, of Henderson, for Appellee. 


NATIONAL COUNCIL, JUNIOR ORDER UNITED 
AMERICAN MECHANICS, vs. BARBOUR. (No. 3.)* 


(Court of Appeals of Maryland.) 


1. INSURANCE—MUTUAL BENEFIT INSURANCE—CONTRACTS 
—LAWS—CONSTRUCTION. 


Plaintiff's decedent was a member of the local council of the defendant 
order. Under the by-laws members were required to pay dues on or 
before the last meeting night in each quarter, and any member who 
had failed to pay his dues for thirteen weeks or more could receive 
no benefits until three months after paying all arrears. Plaintiff’s 
decedent fell in arrears three months, but paid arrearages and all 
dues subsequently falling due, whereupon a certificate was made, 
showing that he was then in good health. Before expiration of the 
three-month period thereafter, he contracted tuberculosis, from which 
death resulted. Held, that plaintiff could recover the death. benefit, 
where the decedent was never suspended, but was in good health at 
the time of the payment of the arrearages, so that he was automati- 
cally made a member of the funeral benefit association three months 
after such payment. 


(For other cases, see Insurance, Cent. Dig. § 1923; Dec. Dig. § 760.) 


2. INSURANCE—MUTUAL BENEFIT INSURANCE—CONTRACTS 
—LAWS—CONSTRUCTION. 

The national laws providing that only persons in sound bodily health could 
be enrolled in the benefit department, and that no others should be 
included in the list furnished by the secretary, nor make an applica- 
tion for membership, apply only to the admission of new members, 
and not to re-enrollment after the delinquency. 


(For other cases, see Insurance, Cent. Dig. §§ 1870-1872; Dec. Dig. § 726.) 


Appeal from Court of Common Pleas of Baltimore City; John J. 
Dobler, Judge. 


“To be officially reported.” 
Action by Katie N. Barbour against the National Council, Junior 


Order United American Mechanics, a body corporate. To rulings and 
judgment for plaintiff, defendant excepts, and appeals. Affirmed. 


Argued before Boyd, C. J., and Briscoe, Burke, Thomas, Pattison, 
Urner, Stockbridge, and Constable, JJ. 


Arthur L. Jackson, of Baltimore, for Appellant. 
W. Harry Holmes, of Baltimore, for Appellee. 


* Decision rendered, Dec. 1, 1915, 96 Atl. Rep. 290. 
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PENN MUT. LIFE INS. CO. vs. HENRY, Ins. Com’r. 
(No. 18433.)* 


(Supreme Court of Mississippi.) 


TAXATION—INSURANCE COMPANIES—TAXES ON RECEIPTS 
—“CASH DIVIDENDS PAID UNDER POLICY CONTRACTS.” 

Code 1906, § 2629, as amended by Laws 1912, c. 227, provides that all life 
insurance companies or associations shall pay annually a tax of 2% 
per cent upon the gross amount of premium receipts, less death claims, 
matured endowments, and cash dividends paid under policy contracts 
during the year. -Held that, where a policyholder’s dividend or share 
in the surplus earnings of a mutual insurance company were not, in 
fact, paid to the policyholders, but at their request were deducted from 
premiums due, the policyholder simply paying the difference between 
the amount of the dividend and the amount of the premium, the 
money so distributed among the policyholders was “cash dividends 
paid under policy contracts,” as what was done was equivalent to a 
payment of the dividend to the policyholder in cash, and its immediate 
return to the company in part payment of the premium due. 

(For other cases, see Taxation, Cent. Dig. §§ 648-651; Dec. Dig. § 387.) 


Appeal from Circuit Court, Hinds County; W. H. Potter, Judge. 

Action by T. M. Henry, Insurance Commissioner, against the Penn 
Mutual Life Insurance Company. Judgment for plaintiff, and defendant 
appeals. Reversed, and cause dismissed. 


Green & Green, of Jackson, and Henry, Pepper, Bodine & Pepper, 
of Philadelphia, Pa., for Appellant. 
Geo. H. Ethridge, Asst. Aity. Gen., for Appellee. 


* Decision rendered, Dec. 20, 1915. 70 South. Rep. 452. 
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TAYLOR vs. ST. LOUIS NAT. LIFE INS. CO. (No. 17582.)* 


(Supreme Court of Missouri, Division No. 1.) 


1. INSURANCE — CORPORATIONS — ORGANIZATION — CON- 
TRACTS OF CORPORATORS. 


Rev. St. 1909, § 6898, provides relative to the formation of insurance com- 
panies that the persons desiring to associate and form such a company 
shall be designated as corporators, and shall file with the super- 
intendent of the insurance department a declaration setting forth, 
among other things, a copy of the proposed charter. Section 6900 
provides that after the approval of such declaration by the Attorney 
General, the superintendent shall file a certified copy of the declaration 
with the Secretary of State, who shall issue a certificate of incor- 
poration, upon receipt of which the corporators shall be a body cor- 


* Decision rendered, Dec. 2, 1915. Rehearing denied, Dec. 21, 1915. 
181 S. W. Rep. 8. 
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porate, and may organize as set forth in their charter, and open 
books for subscription to the capital stock and keep them open until 
the whole amount specified is subscribed, but that it shall not be 
lawful for the company to issue policies or transact any business, ex- 
cept as aforesaid, until they have fully complied with that article. 
Section 6901 provides for an examination by the superintendent of 
the insurance department when the stock has been subscribed, and 
section 6902 provides that when the corporators have fully complied 
with the preceding sections and the laws governing the organization 
of private corporations, and when the corporation has deposited with 
the superintendent of the insurance department the amount required 
to be deposited, and filed with him a certified copy of the certificate of 
incorporation, it shall be his duty to furnish the company a certificate 
of authority for it to commence business. Held, that corporators, 
before the stock is fully subscribed, had 1.0 authority to employ an 
agent to sell stock, as there was no corporation until the stock was 
subscribed, and the corporato1s had no stock to sell, but only pro- 
eee stock to be subscribed for by those desiring to become stock- 
olders. 


(For other cases, see Insurance, Cent. Dig. § 37; Dec. Dig. § 32.) 


2. INSURANCE—CORPORATIONS—ADOPTION OF CHARTER— 
STATUTORY PROVISIONS. 

‘The proposed charter of an insurance corporation which the corporators 
are required to file with the superintendent of the insurance depart- 
ment by Rev. St. 1909, § 6898, cannot be agreed to and adopted as 
the charter of the corporation until the stock is subscribed, as the 
original stockholders are the parties who can agree to and adopt 
articles of association or charters. 


(For other cases, see Insurance, Cent. Dig. § 37; Dec. Dig. § 32.) 


Appeal from St. Louis Circuit Court; Wm. M. Kinsey, Judge. 
Action by George W. Taylor against the St. Louis National Life 
etry Company. From a judgment for plaintiff, defendant appeals. 
eversed. 


E. M. Harber and Albert L. Reevespboth of Kansas City, and Collins, 
Barker & Britton, of St. Louis, for Appellant. 
Marion C. Early, of St. Louis, for Respondent. 


eee 


HOLLIN vs. ESSEX MUT. BEN. ASS’N or Newark. 
(No. 47.)* 
(Court of Errors and Appeals of New Jersey.) 


1. INSURANCE — LIFE INSURANCE POLICIES — TERMS — 
STATUTE. 
The Legislature, by the insurance act of 1907 (P. L. p. 133; 2 Comp. St. 
10, p. 2868), meant that the terms required to be inserted in policies 
of life insurance should be a part of every contract of life insurance 
within the scope of the act. ; 
(For other cases, see Insurance, Cent. Dig. §§ 203, 211-213; Dec. 
Dig. § 133.) 


Os Decision rendered, Nov. 15, 1915. 96 Atl. Rep. 71. Syllabus by the 
ourt. 
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(Additional Syllabus by Editorial Staff.) 


2. INSURANCE — “POLICY” — “CONTRACTS OF LIFE INSUR- 
ANCE.” 

“Policies” are the written form which “contracts of life insurance” 
ordinarily take and are meant to take, but the contract may exist with- 
out the policy, and when once made is in effect a contract that the 
policy shall issue with the provision required by Insurance Act of 
1907 (P. L. p. 133; 2 Comp. St. 1910, p. 2868). 

(For other cases, see Insurance, Cent. Dig. §§ 172, 178; Dec. Dig. § 124.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Policy of Insurance.) 


Appeal from Supreme Court. 
Action by Susan Hollin against the Essex Mutual Benefit Association 


of Newark, N. J., a corporation. From judgment for plaintiff, defendant 
appeals. Affirmed. 


Edward R. McGlynn, of Newark, for Appellant. 
Arthur B. Seymour, of Orange, for Appellee. 


NEW YORK LIFE INS. CO. vs. CHAVES, SuPERINTENDENT 
oF InsuRANCE. (No. 1798.)* 


(Supreme Court of New Mexico.) 


TAXATION—PROPERTY EXEMPT—“‘RETURNED PREMIUMS.” 


All moneys returned or allowed in abatement of future premiums to 
policy tans in a mutual life insurance company, which arise by 
reason of an overcharge on the actual cost of insurance occasioned 
by the overestimation of the death rate and administration expense 
and the underestimation of the earnings on premiums by way of 
interest and gains by reason of lapses and forfeitures by the insur- 
ance company when it fixes the arbitrary level premiums in its policies, 
are “returned premiums,” within the meaning o* section 2810, Code 
1915, and, as such, are exempt from taxation under said section, 


(For other cases, see Taxation, Cent. Dig. § 248; Dec. Dig. § 140.) 


Appeal from District Court, Santa Fe County; E. C. Abbott, Judge. 

Action by the New York Life Insurance Company against Jacobo 
Chaves, Superintendent of Insurance. From judgment for defendant, 
plaintiff appeals. Reversed and remanded, with directions to award new 
trial. 


Francis C. Wilson, of Santa Fe, for Appellant. 
Frank W. Clancy, Atty. Gen., for Appellee. 


* Decision rendered, Dec. 14, 1915. 153 Pac. Rep. 303. Syllabus ‘by 
the Court. 
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MODERN WOODMEN OF AMERICA vs. TERRY. 
(No. 5740.)* 


(Supreme Court of Oklahoma.) 


INSURANCE—FRATERNAL BENEFIT SOCIETY—CHANGE OF 
BENEFICIARY—APPLICATION—CONSTRUCTION. 


In an action to recover upon a benefit certificate issued by defendant to 
B., defendant answered, setting up that B.’s wife had been the bene- 
ficiary in the certificate issued to B., that on July 17, 1912, it received 
an application, dated July 9, 1912, from B. asking that a benefit 
certificate be issued to B. under. plan 6 of defendant’s system of in- 
surance, that his beneficiary be changed from his wife to plaintiff, his 
sister, and that a new certificate issue bearing date July 15, 1912; 
that the by-laws of the defendant provided for change of beneficiary 
at any time upon application of a member in good standing, upon 
payment of a prescribed fee and surrender of or waiver of all rights 
under the old certificate; that the by-laws further provided that the 
change of beneficiary should not become effective until the issue of 
a new certificate during the lifetime of the member, and that until 
the issue of a new certificate the old certificate remained in full force 
and effect; that, owing to the volume of the defendant’s business, 
B.’s application was not acted on until July 30, 1912, when a new 
certificate with plaintiff named as beneficiary was issued; that B. 
died on July 18, 1912; that in 1912 defendant by a by-law changed 
its plan of insurance and provided for seven plans of insurance from 
which its members were to elect, and sent out blank forms upon which 
such election was to be expressed; that one of such forms was used 
by B., and that it was not the regular form of defendant for appli- 
cations for change of beneficiary; that the by-laws of defendant 
provided that benefit certificates under plan 6 should not go into 
effect and be in force until July 1, 1913. Held:— 


(1) That under the by-laws of defendant a member in good standing 
had a right to: change the beneficiaty named in his certificate to an- 
other eligible. beneficiary at any time upon complying with the pro- 
visions of the by-laws of defendant. 


(2) That the fact that plan'6 of defendant’s insurance did not take 
effect until January 1, 1913, did not affect the right of B. to have a 
present change in beneficiary in the certificate then in. force, and that 
the application made by B., set out in the answer of defendant, was an 
application for a present change in beneficiary and an election to have 
a certificate issued under plan 6 when such plan became effective, and 
it became the duty of defendant to change the beneficiary of B. in the 
certificate held by him then in force at once. 


(3) That, B. having made application in due and regulaz form for a 
change of- beneficiary, and having fully complied with the provisions 
of defendant’s by-laws, and such application having been regularly 
received by defendant during his lifetime, the failure of defendant to 
perform the ministerial acts of recording such change of beneficiary 
and issuing a new certificate showing such change during his lifetime 
did not ‘defeat the change of beneficiary applied for, but the same 
was, by reason of the performance of all conditions required by B. 
during his lifetime, effected. 


* Decision rendered, Dec. 21, 1915. 153 Pac. Rep. 1124. Syllabus by 
the Court. 
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(4) That the setting up of the above matters in defendant’s answer did 
not state a defense, and a demurrer thereto was properly sustained. 


(For other cases, see Insurance, Cent. Dig. §§ 1946, 1950-1954;. Dec. 
Dig. §§ 780, 784.) 


Commissioners’ Opinion, Division No. 1. Error from District Court, 
Okmulgee County; Wade S. Stanfield, Judge. 

Action by Cora B. Terry against the Modern Woodmen of America. 
A demurrer to defendant’s answer was sustained, and defendant brings 
error. Affirmed. 


Truman Plantz, of Warsaw, Ill., Geo. G. Perrin, of Rock Island, IIL, 
and Geo. L. Bowman, of Kingfisher, for Plaiatiff in Error. 

W. W. Wood and W. W. Witten, both of Okmulgee, for Defendant 
in Error. 


VOLUNTEER STATE LIFE INS. CO. vs. DUNBAR, State 
Ins. Com’R.* 
(Supreme Court of Tennessee.) 


1. INSURANCE — LIFE COMPANIES — RIGHT TO ERECT 
BUILDING. 


Shannon’s Code, § 2272, authorizes life companies to purchase and hold 
any real estate necessary for the transaction of the corporate busi- 
ness. Acts 1907, c. 458, entitled an act to regulate the investment of 
the funds of domestic life companies, provides in section 3 that such 
companies may acquire land such as shall be requisite for convenient 
accommodation in the transaction of business, but that all other lands 
shall be disposed of. Held, that the directors of such companies should 
be given considerable latitude in determining the character of the 
building which shall be erected for a corporate home, and they may 
erect a large office building worth more than the combined capital 
stock and surplus of the company, not all of which is then necessary 
for the needs of the company for that will tend, where the land is 
very valuable, to reduce their rents. 


(For other cases, see Insurance, Cent, Dig. §§ 41-45; Dec. Dig. § 36.) 


2. INSURANCE—LIFE COMPANIES—POWER OF INSURANCE 
COMMISSIONER. 


While Shannon’s Code, § 5165 et seq., authorizes state officials to call in 
question before the courts any excess of corporate action, and Acts 
1907, c. 458, § 3, subsec. 4, declares that life companies shall dispose of 
land+not necessary for the accommodation of their business within 
two years and shall not hold property for a longer period without a 
certificate from the Insurance Commissioner extending time for the 
sale of such property, the consent of the Insurance Commissioner to 
the acquisition of land and the erection of a building for the home 
office is not necessary. 


(For other cases, see Insurarice, Cent. Dig. § 10; Dec. Dig. > 10.) 
* Decision rendered, Dec. 17, 1915. 181 S. W. Rep. 159, 
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Appeal from Chancery Court, Hamilton County; W. B. Garvin, 
Chancellor. 

Agreed suit between the Volunteer State Life Insurance Company 
and William F. Dunbar, Insurance Commissioner for the state of Ten- 
nessee. From a decree for complainant, defendant appeals. Affirmed. 


Frank M. Thompson, Atty. Gen., for Appellant. 
Burkett Miller and W. B. Miller, both of Chattanooga, for Appellee. 


NORTHWESTERN MUT. LIFE INS. CO. vs. STATE.* 


(Supreme Court of Wisconsin.) 


15. INSURANCE — PRIVILEGE TAXES — “GROSS INCOME” — 
“PREMIUM.” 

Interest payments on policy loans and premium notes, made by persons 
residing in other states, is part of the “gross income” of the insurance 
company, taxable under St. 1913, c. 51, § 51.32, providing for a privi- 
lege tax upon all insurance companies, to be computed upon a basis 
of the gross income, and not “premiums” within the meaning of the 
exception in such action. 

(For other cases, see Insurance, Cent. Dig. § 6; Dec. Dig. § 7.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Gross Income; Premium.) 


Action by the Northwestern Mutual Life Insurance Company against 
the State of Wisconsin. Original action in the Supreme Court heard on 
demurrers to the complaint. Complaint dismissed on the merits. 


George H. Noyes, of Milwaukee (Harry L. Butler, John M. Olin, 
and oe H. Stebbins, all of Madison, 6f counsel), for Plaintiff, 
f . C. Owin, Atty. Gen., and Walter Drew, Dep. Atty. Gen., for the 
tate. 


* Decision rendered, Dec. 7, 1915. 155 N. W. Rep. 609. 


HAYCOCK vs. SOVEREIGN CAMP, WOODMEN OF THE 
WORLD.* 


(Supreme Court of Wisconsin.) 


‘ 


1. INSURANCE — FRATERNAL BENEFICIARY INSURANCE — 
AVOIDANCE OF CERTIFICATE—NONPAYMENT OF DUES. 


The holder of a death benefit certificate in a fraternal organization, whose 
by-laws provided that a member’s nonpayment of assessments should 


* Decision rendered, Jan. 11, 1916. 155 N. W. Rep. 923. 
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suspend him on the first day of the month following default, and for 
reinstatement on certain terms, defaulted in his assessment May, 1912, . 
which the local clerk advanced. His assessment for the following 
month was not advanced, and he was reported by the clerk for 
suspension on the last default, and two days thereafter paid the clerk 
the amount of the assessment for those months. The clerk included 
the latter assessment by mistake. The assessments were not remitted 
or the member reported for reinstatement. He afterwards defaulted 
in July and August, and died September 21st. Held, that the mem- 
ber’s suspension continued after June and to the time of his death, 
so that his beneficiary could not recover. 

(For other cases, see Insurance, Cent. Dig. §§ 1895, 1896, 1903; Dec. 
Dig. § 750.) 


2. INSURANCE—FRATERNAL BENEFIT INSURANCE—COLLEC- 
TION OF DUES—NOTICE. 

The Sovereign Camp, Woodmen of the World, organized on the larger 
camp plan and issuing death benefit certificates to members, could 
provide that notice to the local clerk of matters not necessarily in- 
volved in or part of his duty of collection and remittance would not 
be notice to the supreme camp. 


(For other cases, see Insurance, Cent. Dig. §§ 1907-1916; Dec. Dig. § 755.) 


3. INSURANCE — FRATERNAL: BENEFICIARY INSURANCE -- 
CERTIFICATE—DUES. 

The camp could also provide for a death benefit covering only the period 
covered by each successive payment and terminating at the end of 
such period, to be revived for a like period by a new payment and 
reinstatement of the member. 


(For other cases, see Insurance, Cent. Dig. § 1858; Dec. Dig. § 722.) 


Appeal from Circuit Court, Sauk County; James O’Neill, Judge. 
Action by Eunice Haycock against Sovereign Camp of the Woodmen 
of the World. Judgment for defendant, and plaintiff appeals. Affirmed. 


Bentley, Kelley & Hill, of Baraboo, for Appellant. 
Virgil H. Cady, of Baraboo (Grotophorst, Evans & Thomas, of Bara- 
boo, of counsel), for Respondent. 
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FIRE, TORNADO, ETC. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


E1cHtH Circuit. 


SCOTTISH UNION & NATIONAL INS. CO. 


‘ vs. 


McKONE. (No. 4371.)* 


1. INSURANCE—FIRE POLICIES—MISTAKE IN DESCRIPTION. 

Where a policy, which described the insured property as located on the 
southwest quarter of section 22, declared that insured’s title to the 
land was under a homestead claim against the government, to be per- 
fected, the true location of the homestead, which was located on the 
northwest quarter of such section, may, in an action on the policy, 
be shown to correct the description. 


(For other cases, see Insurance, Cent. Dig. § 351; Dec. Dig. § 165.) 
2. INSURANCE—FIRE POLICIES—ACTIONS—PROOFS OF LOSS 
AIVER. 


Where the insurer received and retained proofs of loss, sent nearly a 
month after the fire, and dispatched an adjuster, who examined the 
insured under oath, the provision of the policy requiring insured to 
give immediate notice of loss was waived. 

(For other cases, see Insurance, Cent. Dig. §§ 1406, 1407, 1409; Dec. Dig. 
§ 561.) 


3. INSURANCE—FIRE POLICIES—ACTIONS—JURY QUESTION. 

The question whether insured misrepresented the value of the property, 
and thus avoided the policy, under a clause declaring that conceal- 
ment or misrepresentation should invalidate it, held, under the evi- 
dence, for the jury. 


(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. Dig. 
§ 668.) 


5. INSURANCE—FIRE POLICIES—ACTIONS—JURY QUESTION. 

As the credibility of witnesses is for the jury, the question whether the 
property was destroyed before the policy was issued is for the jury, 
where there was testimony of admissions by insured to that effect, 
though he contradicted it, and another witness testified the fire oc- 
curred after the policy was written. 

"—. $68.) cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. Dig. 


In Error to the District Court of the United States for the District 
of Wyoming; John A. Riner, Judge. 

Action by Sylvester M. McKone against the Scottish Union & Na- 
tional Insurance Company. There was a judgment for plaintiff, and de- 
fendant brings error. Reversed and remanded. 


* Decision rendered, Nov. 15, 1915. 227 Fed. Rep. 813. 
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Before Carland, C. J., and Amidon and Van Valkenburgh, D. JJ., 


William A. Riner and Timothy F. Burke, both of Cheyenne, Wyo., 
for Plaintiff in Error. 
M. C. Brown, of Laramie, Wyo., for Defendant in Error. 


CaRLAND, C. J. 

This is an action brought by the defendant in error, herein- 
after called the plaintiff, to recover of the plaintiff in error, here- 
inafter called the defendant, the value of a house and furniture 
contained therein, which it is claimed were destroyed by fire 
September 3, 1913, while covered by a policy of insurance made 
and delivered by defendant to plaintiff August 23, 1913. The 
plaintiff recovered a verdict, and the defendant brings the case 
here on error. 

There was a general demurrer filed to the complaint in the-court 
below, and the record shows that it was sustained. It does not ap- 
pear, however, in what respect the complaint was claimed to be 
faulty. The complaint was not amended, so far as the record 
shows, and both parties went to trial without objection upon the 
complaint as it now appears. The point is made now in this court 
that the complaint does not state facts sufficient to constitute a 
cause of action, in this: That it does not appear from the com- 
plaint that the furniture alleged to have been destroyed by fire 
was in the house at the time it was so destroyed. We think this 
objection is highly technical, and probably, if well taken, was 
aided by the verdict; but, as the case must be tried again, we pass 
the question, as the plaintiff will have ample opportunity to 
amend, if he is so advised. 

[1] The policy of insurance insured the property described 
therein while located on the southwest quarter of section 22, town- 
ship 18 north, range 72 west, about twenty miles northwest of 
Laramie, Wyo. Upon the trial the testimony showed that the 
property was located on the northwest quarter of the northwest 
quarter of said section, township, and range. The trial court al- 
lowed testimony to be introduced, over the objection of counsel 
for defendant, that the description of the land upon which the 
dwelling house was located as contained in the policy was a mis- 
take, and that the insured gave to the agent of the company, who 
made out the application for the policy, the correct description. 
We do not think there was prejudicial error in this ruling of the 
court. The insurance policy contained the following clause :— 

“The assured’s title to land, on which the insured property is 
located, is under homestead claim against U. S. Government, title 
to be perfected within five years.” 

It thus appears that both. parties knew that the insured property 
was upon the homestead claim, and the proof allowed to be in- 
troduced, as above stated, simply gave a correct description of 
that claim. 
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[2] The policy of insurance provided :— 

“If fire occur the insured shall give immediate notice of any 
loss thereby in writing to this company. * * * No suit or ac- 
tion on this policy, for the recovery of any claim, shall be sustain- 
able in any court of law or equity until after full compliance by 
the insured with all the foregoing requirements.” 

Assuming that the fire which destroyed the property occurred 
on September 3, 1913, the plaintiff did not give the insurance com- 
pany immediate notice of the loss, except as the proofs of loss re- 
quired by the policy, which were forwarded to the defendant on 
September 29, 1913, may be considered such notice. The trial 
court held that these proofs of loss constituted such notice, and 
that such notice, given on September 29, 1913, would be an im- 
mediate notice under the terms of the policy. Whether this was 
the correct view to take of the matter we need not determine. 

The proofs of loss were received by the insurance company and 
retained, and on September 27, 1913, one James Hopkins, an ad- 
juster, acting for the defendant, was sent to the plaintiff, and ex- 
amined him before a notary public touching the loss sustained by 
the fire. We think that the receiving of the proofs of loss with- 
out objection by the company, and the sending of an adjuster to 
the insured to examine him in connection with the loss, without 
any objection being made as to the immediate written notice, con- 
stituted a waiver of the requirement of the policy in this respect. 

[3] We now come to matters which are more serious. The 
policy contained this clause :— 

“This entire policy shall be void if the insured has concealed or 
misrepresented, in writing or otherwise, any material fact or cir- 
cumstances concerning this insurance or the subject thereof.” 

It was pleaded in the answer of*the insurance company that 
plaintiff’s representation as to the cost of the building, made by 
the insured to the agent of the insurance company at the time the 
policy was issued, was untrue to the knowledge of the plaintiff, 
and that the building did not cost to exceed $2,300. The plaintiff 
testified in regard to this matter at the trial as follows :— 


“Q. Did Mr. E. A. McClure, the agent who issued this policy, 
ask you at the time you applied for the insurance what the cost of 
the building was? A. Yes. Q. What amount did you state to 
him? A. I told him between $3,200 and $3,300, if I remember 
rightly. Q. Did Mr. E. A. McClure, the agent of this company 
at the time you applied for this insurance, state to you that the 
company would not accept insurance for an amount in excess of 
three-fourths of the cost of the building? A. No, sir; he didn’t. 
He stated to me that they wouldn’t insure the building for over 
three-fourths of the actual value, or what it cost me. Q. Did 
Mr. E. A. McClure, the agent from whom you secured this policy, 
state to you at the time it was applied for that the company would 
not insure the contents of the building for more than three-fourths 


. 
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of the actual value? A. I think not. The same question applied 
to both the house and furniture. Q. Mr. McClure then stated. to 
you that the company wouldn’t insure the property, for which 
you applied for insurance, both building and contents, for more 
than three-fourths of the actual cash value? A. I don’t think 
that is the way he stated it at all. Q. How do you recall he asked 
you this question? A. He didn’t ask me a question. He made the 
statement: ‘I suppose you understand an insurance company does 
not insure for more than three-fourths of the actual cash value.’ 
I think that is the way it was put to me. I suppose by the actual 
cash value he meant what money was paid out and what the 
building cost me, and I applied for insurance under that under- 
standing. Q. Mr. McClure then stated to you that the company 
wouldn’t insure the property to exceed three-fourths of its actual 
cash value? A. Of what the building cost.” 


The policy carried $2,500 on the building. C. H. Johnson, a 
witness produced by defendant, testified that he was the carpenter 
- who built the dwelling house in question for the W. H. Holliday 
Company, and that the cost of the building was about $1,800, out- 
side of the hauling and board. A. T. Foster, also a witness on 
behalf of the insurance company, testified that he was in the 
employ of the W. H. Holliday Company and was familiar with 
the material which went into the construction of the dwelling 
house that defendant insured. His testimony was to the effect 
that the cost of the building was about $1,850, including hauling. 
He also testified that the hauling of material for a house of this 
particular size would cost about $165. On this state of the record 
counsel for the insurance company requested the court to charge 
the jury as follows :— 

“You are instructed that if the plaintiff, Sylvester M. McKone, 
knowingly made to the agent of the defendant company a false 
and fraudulent statement of the actual cost of the property to be 
insured, in order to procure the insurance, then you are instructed 
that the plaintiff cannot recover in this action.” 


This request was refused, and an exception taken. The trial 
court of its own motion took every question of fact but that of 
damages from the jury, which action of the court was excepted 
to by counsel for the defendant. The trial court may have de- 
cided the question of fact correctly, but we are of the opinion 
that the defendant was entitled to have the question of overin- 
surance submitted to the jury; and it was clear error for the 
court to refuse to do so. 

[4] The defendant also by its answer alleged that the prop- 
erty mentioned in the policy was never destroyed by fire during 
the life of the policy, or-at all. The plaintiff testified that the 
house and its contents were destroyed September 3, 1913; and a 
witness by the name of Lueck, who was employed by plaintiff at 
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the time the house burned, testified that the fire occurred the last 
of August or the first of September, not naming the year. 

_ At the trial counsel for the insurance company offered in evi- 
dence certain homestead proofs made by the plaintiff on March 6, 
1914. These proofs consisted of the affidavit of the plaintiff and 
two other witnesses, John Childress and William H. Bridger. 
These proofs were offered for the purpose of showing that it 
appeared therefrom that plaintiff and his witnesses, in making 
said proof, testified that the dwelling house located on the home- 
stead was destroyed by fire on March 13, 1913, long before the 
policy sued upon was issued. The offer of this evidence was 
excluded by. the court, and an exception taken by counsel for the 
insurance company. We think there was no error in this ruling, 
as it did not appear that the plaintiff was present when Childress 
and Bridger gave their proofs, or that he knew what they had 
testified to, and the three affidavits were offered together. The 
. plaintiff’s affidavit, no doubt, would have been admissible, if of- 
fered alone. 

[5] However, John H. Symons, the United States commis- 
sioner who took the proof, testified without objection that, at the 
time he took the final homestead proof of the plaintiff, plaintiff 
swore that the house upon the homestead was destroyed by fire 
March 13, 1913. The plaintiff, at the time the homestead proofs 
were offered, and when counsel for the insurance company stated 
what they showed in regard to the date of the fire, said, if the 
proofs showed that fact, it was a mistake. The court charged the 
jury with reference to the date of the fire as follows :— 

“The petition alleges, and I think the proof clearly shows, that 
the building insured and its contents were destroyed by fire on 
the 3d day of September, 1913.” 

While the homestead proofs wére excluded, the testimony of 
Symons that the plaintiff had stated under oath that the fire oc- 
curred March 13, 1913, remained. We think the credibility of 
the witness upon this proposition was a question for the jury to 
determine, and that it was error for the court to decide the ques- 
tion, and thereby prevent the jury from passing upon it. 

[6] At the trial counsel for the defendant offered in evidence 
a photograph of the house alleged to have been destroyed by fire. 
There was no objection to it by counsel for plaintiff. The plain- 
tiff testified that the fireplace was on the wrong side, but it cer- 
tainly was the house. The photograph was excluded by the court 
as being no evidence of value, to which ruling an exception was 
taken. The photograph appears in the record, and we cannot 
come to any other conclusion but that it might have aided the jury 
materially in arriving at the value of the house. 

For the errors specified, the judgment below must be reversed, 
and a new trial ordered. 
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SUPREME COURT OF KANSAS. 


REZAC 
vs. 


ZIMA et AL. (No. 19752.)* 


1. INSURANCE—AGREEMENT TO PROCURE—B REA C H—AC- 
TION FOR DAMAGES—PETITION. 

In a petition in which it is substantially alleged that a broker or agent 
undertook to procure insurance on certain property of an owner in 
some responsible company, and where the parties agreed on the total 
amount of insurance, the amount to be placed on each class of the 
property to be insured, and that the premium should be taken from 
a certain fund provided by the owner, but that the broker neglected to 
procure the insurance and in reply to an inquiry of the owner had 
assured him that the insurance had been obtained, and the property 
is thereafter destroyed by fire, a cause of action against the broker is 
stated, and certainly sufficient as against an objection of the defend- 
ants to the introduction of any evidence. 


(For other cases, see Insurance, Cent. Dig. § 130; Dec. Dig. § 103.) 


2. INSURANCE—AGREEMENT TO PROCURE— BREACH—LIA- 
BILITY OF AGENT. 

A broker or agent who undertakes to procure insurance for another is 
bound to exercise reasonable diligence to obtain it on the terms and 
conditions agreed upon and to give timely notice to his principal in 
case he is unable to procure it on the agreed terms and conditions, 
and if he fails to carry out his agreement and a loss results through 
his inattention, incapacity, or fraud he will be liable to the extent and 
for the amount that would have been recoverable upon the insurance 
he had agreed to procure. 


(For other cases, see Insurance, Cent. Dig. § 130; Dec. Dig. § 103.) 


Appeal from District Court, Pottawatomie County. 

Action by Edward Rezac against Frank Zima and another. From 
judgment for defendants, plaintiff appeals. Reversed and remanded for 
new trial. 


E. C. Brookens and W. F. Challis, both of Westmoreland, for Ap- 
pellant. 

Hayden & Hayden, of Topeka, and Crane & Woodburn Bros., of Hol- 
ton, for Appellees. 


Jounston, C, J. 

This is an appeal from a ruling of the trial court sustaining 
defendants’ objections to the introduction of evidence under the 
petition. Plaintiff alleged, substantially, that in June, 1912, de- 
fendant Zima solicited him to procure insurance, aggregating 
$1,150, upon plaintiff's barn, which he was then erecting, and its 
contents; that plaintiff authorized and directed Zima to procure 
the insurance in some responsible company; that Zima informed 


* Decision rendered, Dec. 11, 1915. 153 Pac. Rep. 500. Syllabus by the 
Court. 
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the time the house burned, testified that the fire occurred the last 
of August or the first of September, not naming the year. 

_ At the trial counsel for the insurance company offered in evi- 
dence certain homestead proofs made by the plaintiff on March 6, 
1914. These proofs consisted of the affidavit of the plaintiff and 
two other witnesses, John Childress and William H. Bridger. 
These proofs were offered for the purpose of showing that it 
appeared therefrom that plaintiff and his witnesses, in making 
said proof, testified that the dwelling house located on the home- 
stead was destroyed by fire on March 13, 1913, long before the 
policy sued upon was issued. The offer of this evidence was 
excluded by the court, and an exception taken by counsel for the 
insurance company. We think there was no error in this ruling, 
as it did not appear that the plaintiff was present when Childress 
and Bridger gave their proofs, or that he knew what they had 
testified to, and the three affidavits were offered together. The 
. plaintiff’s affidavit, no doubt, would have been admissible, if of- 
fered alone. 

[5] However, John H. Symons, the United States commis- 
sioner who took the proof, testified without objection that, at the 
time he took the final homestead proof of the plaintiff, plaintiff 
swore that the house upon the homestead was destroyed by fire 
March 13, 1913. The plaintiff, at the time the homestead proofs 
were offered, and when counsel for the insurance company stated 
what they showed in regard to the date of the fire, said, if the 
proofs showed that fact, it was a mistake. The court charged the 
jury with reference to the date of the fire as follows :— 

“The petition alleges, and I think the proof clearly shows, that 
the building insured and its contents were destroyed by fire on 
the 3d day of September, 1913.” 

While the homestead proofs were excluded, the testimony of 
Symons that the plaintiff had stated under oath that the fire oc- 
curred March 13, 1913, remained. We think the credibility of 
the witness upon this proposition was a question for the jury to 
determine, and that it was error for the court to decide the ques- 
tion, and thereby prevent the jury from passing upon it. 

[6] At the trial counsel for the defendant offered in evidence 
a photograph of the house alleged to have been destroyed by fire. 
There was no objection to it by counsel for plaintiff. The plain- 
tiff testified that the fireplace was on the wrong side, but it cer- 
tainly was the house. The photograph was excluded by the court 
as being no evidence of value, to which ruling an exception was 
taken. The photograph appears in the record, and we cannot 
come to any other conclusion but that it might have aided the jury 
materially in arriving at the value of the house. 

For the errors specified, the judgment below must be reversed, 
and a new trial ordered. 
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SUPREME COURT OF KANSAS. 


REZAC 
vs. 


ZIMA et aL. (No. 19752.)* 


1. INSURANCE—AGREEMENT TO PROCURE—B RE AC H—AC- 
TION FOR DAMAGES—PETITION. 

In a petition in which it is substantially alleged that a broker or agent 
undertook to procure insurance on certain property of an owner in 
some responsible company, and where the parties agreed on the total 
amount of insurance, the amount to be placed on each class of the 
property to be insured, and that the premium should be taken from 
a certain fund provided by the owner, but that the broker neglected to 
procure the insurance and in reply to an inquiry of the owner had 
assured him that the insurance had been obtained, and the property 
is thereafter destroyed by fire, a cause of action against the broker is 
stated, and certainly sufficient as against an objection of the defend- 
ants to the introduction of any evidence. 


(For other cases, see Insurance, Cent. Dig. § 130; Dec. Dig. § 103.) 


2. INSURANCE—AGREEMENT TO PROCURE— BREACH—LIA- 
BILITY OF AGENT. 

A broker or agent who undertakes to procure insurance for another is 
bound to exercise reasonable diligence to obtain it on the terms and 
conditions agreed upon and to give timely notice to his principal in 
case he is unable to procure it on the agreed terms and conditions, 
and if he fails to carry out his agreement and a loss results through 
his inattention, incapacity, or fraud he will be liable to the extent and 
for the amount that would have been recoverable upon the insurance 
he had agreed to procure. 


(For other cases, see Insurance, Cent. Dig. § 130; Dec. Dig. § 103.) 


Appeal from District Court, Pottawatomie County. 

Action by Edward Rezac against Frank Zima and another. From 
judgment for defendants, plaintiff appeals. Reversed and remanded for 
new trial. 


E. C. Brookens and W. F. Challis, both of Westmoreland, for Ap- 
pellant. 


Hayden & Hayden, of Topeka, and Crane & Woodburn Bros., of Hol- 
ton, for Appellees. 


Jounsrton, C. J. 

This is an appeal from a ruling of the trial court sustaining 
defendants’ objections to the introduction of evidence under the 
petition. Plaintiff alleged, substantially, that in June, 1912, de- 
fendant Zima solicited him to procure insurance, aggregating 
$1,150, upon plaintiff’s barn, which he was then erecting, and its 
contents; that plaintiff authorized and directed Zima to procure 
the insurance in some responsible company; that Zima informed 
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plaintiff he would do so and would keep the policy at the bank of 
which he was cashier and charge the cost to plaintiff's account 
there; that later on the same day defendant Abel was sent out 
by Zima to look at the barn and contents and write the applica- 
tion, which Abel did; that afterwards plaintiff spoke to Zima 
about the policy, and that Zima assured plaintiff that everything 
was all right. Plaintiff further alleged that on August 23, 1912, 
the barn and contents, of the value of $1,050, were destroyed by 
fire; that he informed Zima of the loss, who promised to notify 
the insurance company and see that it was adjusted; that later 
the loss not being adjusted plaintiff inquired of Zima the cause 
of the delay, and was several times assured everything was all 
right and would be hurried up; that at all the times Zima assured 
plaintiff the loss would be paid by the company he well knew no 
policy had been obtained or properly applied for, and such state- 
ments were made to mislead plaintiff; that not until about a 
month after the fire did defendant Zima inform plaintiff no 
policy had been applied for but that he had neglected to do so; 
that plaintiff had at all times relied upon Zima’s promises; that 
Zima and Abel were each to share in the commissions and fees 
for obtaining the policy; and that because of defendants’ wrongs, 
misrepresentations, and gross neglect plaintiff was deprived of 
insurance, not having procured it elsewhere, to his damage in the 
sum of $1,100. The separate answer of Zima contained denials 
and an allegation that he had asked Abel to take out an applica- 
tion of insurance and to procure the signing of same by plaintiff, 
which he had done, that he had sent the application to an insur- 
ance company and had done all that he could to obtain insurance, 
but that there. was a delay in the matter, the nature of which is 
not stated. He further alleged that the plaintiff did not have 
any money in the bank to be applied on the insurance. Abel an- 
swered with a general denial and an allegation that at the in- 
stance of Zima he had taken an application of insurance to plain- 
tiff, and that plaintiff stated that if Abel was to have any com- 
mission on the transaction that he would not sign the application, 
that Abel then assured plaintiff that he had no connection with it, 
and that plaintiff then signed the application, which was the only 
connection defendant Abel had with the transaction. At the trial 
a jury was impaneled, and the plaintiff proceeded to introduce his 
testimony when defendants objected to the introduction of any 
evidence, on the ground that the petition did not set forth a cause 
of action against the defendants or either of them. This motion 
was sustained, and judgment for costs against the plaintiff was 
rendered. From these rulings plaintiff appeals. 

[1, 2] On an objection to the introduction of evidence that a 
cause of action is not stated in the petition its averments are to 
be liberally construed. Weber vs. A., T. & S. F. Rid. Co., 
54 Kan. 389, 38 Pac. 569; Howard vs. Carter, 71 Kan. 85, 
80 Pac. 61; Simmonds vs. Richards, 74 Kan. 311, 86 Pac. 452. 


‘ 
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This action was not brought to recover upon a contract of in- 
surance against the insurer, but is an action against the defend- 
ant for the failure to procure insurance on his property as they 
had undertaken to do, and for wrongfully representing that in- 
surance had been procured when in fact it had not, as a result 
of which a considerable loss had been sustained. A broker or 
agent who undertakes to procure insurance for another is bound 
to exercise reasonable diligence to obtain insurance in accordance 
with his agreement and to notify his principal if he is unable to 
do so. According to the averments of the plaintiff the defend- 
ants failed to perform this duty, and, as has been alleged, Zima 
deliberately deceived the plaintiff by giving him assurance that 
the property had been insured when he knew that no insurance 
had been procured. If defendants had informed plaintiff of the 
omission or failure he could have obtained insurance elsewhere 
and have provided against loss. It does not appear that a par- 
ticular insurer was named, but it was agreed that insurance 
should be obtained in a responsible company. If defendants had 
failed to exercise reasonable care in the selection of an insurer 
and had placed the insurance with a company that was insolvent 
or one not authorized to insure, and subsequently the property 
had been destroyed and the plaintiff had been unable to realize on 
the policy the defendants would have been liable. Latham vs. 
Harrod, 71 Kan. 565, 81 Pac. 214; Harrod vs. Latham, 
77 Kan. 466, 95 Pac. 11. Brokers are equally liable where they 
undertake to procure insurance and utterly neglect to obtain any 
insurance or fail to carry out material provisions of their agree- 
ment and a loss results. In such a case they are liable for as 
much as would have been covered by the insurance which they 
agreed to procure. Milliken vs. Woodward, 64 N. J. Law, 444, 
45 Atl. 796; Lindsay vs. Pettigrew, 5 S. D. 500, 59 N. W. 726; 
Sawyer vs. Mayhew, 51 Me. 398; Diamond vs. Duncan (Tex. 
Civ. App.) 138 S. W. 429; Mallery vs. Frye, 21 App. D. C. 105; 
Criswell vs. Riley, 5 Ind. App. 496, 30 N. E. 1101, 32 N. E. 814; 
Backus vs. Ames, 79 Minn. 145, 81 N. W. 766; Brick Co. vs. 
Hogsett & Woodward, 73 Mo. App. 432; note, 38 L. R. A. 
(N. S.) 631. 

There is a contention that a completed and enforceable agree- 
ment was not made by the defendants in support of which 
Mooney vs. Merriam, 77 Kan. 305, 94 Pac. 263, is cited. That 
case was determined upon the evidence submitted, and not upon 
an objection to the introduction of any evidence. The arrange- 
ment between the parties there was held to be so indefinite that 
it did not constitute a binding contract. In that case no agree- 
ment was reached as to the selection of an insurer, as to the 
property to be insured, nor as to the amount of insurance to be 
taken. The owner was claiming damages because of the de- 
struction of the buildings, implements, grain, and live stock, and 
yet no agreement had been made either as to the extent of the 
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property insured nor the amounts to be placed upon each kind of 
the owner’s property. Here the agreement was that the de- 
fendant Zima was to select a responsible insurer. The property 
to be insured was specifically agreed upon—to the extent of 
$1,150 in all. It was stipulated, too, that $550 should be placed 
on the barn, $100 on the hay therein, $200 on horses, and $300 
on harnesses, saddles, tools, and miscellaneous contents includ- 
ing some lumber. It is not alleged how long the insurance was 
to run nor the amount of the premium to be paid, but there are 
well-known standards as to both of these which must be deemed 
to have been within the contemplation of the parties when their 
agreement was made. While the averments of the petition are 
not as full as they might or should have been they appear to be 
sufficient as against the objections made by the defendant. The 
terms and conditions were sufficiently specific and so well under- 
stood by the parties that an application was filled out by the de- 
fendants, but what ultimately became of it does not appear from 
the petition. The agreement is sufficiently definite and compre- 
hensive to be upheld, especially as against the challenge that no 
evidence was admissible under the petition. It cannot be held 
that defendants’ agreement with plaintiff to procure insurance 
was void because of the double agency of the defendants, as they 
did not undertake to place the insurance in any particular com- 
pany. The defendants had agreed to select a company that was 
responsible, and such a stipulation has been held to be valid. 
Latham vs. Harrod, 71 Kan. 565, 81 Pac. 214. It was alleged 
that plaintiff had an account in Zima’s bank, and it was pro- 
vided by the agreement that Zima was to take enough of plain- 
tiff’s funds to pay the premium when the insurance was pro- 
cured; and so the agreement was definite and complete as to the 
selection of an insurer, as to the property to be included in the 
policy, as to the amount of insurance of each kind of property to 
be insured, and provision was made for the payment of the pre- 
mium. It further appears that a written application was pre- 
pared by the defendants, and they not only neglected to procure 
the insurance, but wrongfully lulled the plaintiff to rest by rep- 
resenting to him that insurance had been obtained some time be- 
fore the property was destroyed. As the case is presented here 
the agreement is an enforceable one, and the defendants are re- 
sponsible for the loss sustained through their neglect and wrong. 

The judgment is reversed, and the cause remanded for a 
new trial. All the Justices concurring. 
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SUPREME COURT OF NEW YORK. 


APPELLATE TERM, First DEPARTMENT, 


BASS 


vs. 


WILLIAMSBURGH CITY FIRE INS. CO. 


SAME 


vs. 


ROYAL EXCHANGE ASSURANCE CO. or Lonpon. 


SAME 


vs. 


PHQGENIX INS. CO. or Hartrorp, Conn.* 


2. INSURANCE—FIRE INSURANCE—ACTIONS—EVIDENCE. 
In an action on fire policies, evidence held insufficient to establish the 
defense of fraud in plaintiff’s claim. 


(For other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. Dig. 
§ 665.) 


3. INSURANCE—FIRE INSURANCE—ACTIONS. 

In an action on fire policies to recover for loss caused by water and 
smoke, where the company asserted the fraudulence of plaintiff’s 
claim, neither a telegram from a customer complaining that goods 
shipped him were smoky, nor plaintiff’s receipt book showing the date 
of shipment, etc., were admissible in support of plaintiff’s claim. 

(For other cases, see Insurance, Cent. Dig. §§ 1689, 1690, 1694; Dec. Dig. 
§ 658.) 


Shearn, J., dissenting. 


Appeal from Municipal Court, Borough of Manhattan, Fifth District. 

Actions by Joseph Bass against the Williamsburgh City Fire Insur- 
ance Company, against the Royal Exchange Assurance Company of Lon- 
don, and against the Phcenix Insurance Company of Hartford, Conn., 
which were consolidated. From judgment for defendants, and order 
denying new trial, plaintiff appeals. Reversed and remanded. 


Argued October term, 1915, before Bijur, Page, and Shearn, JJ. 


Morton Stein, of New York City (Alfred N. Nathan, of New York 
City, of counsel), for Appellant. 
Max D. Steuer, of New York City, for Respondents. 
Bryur, J. 
This case comes here on appeal for the second time. At the 
first trial plaintiff’s complaint was dismissed at what was sub- 


* Decision rendered, Dec. 31, 1915. 156 N. Y. Supp. 623. 
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stantially the close of his case. The judgment below was af- 
firmed in this court, but on appeal to the Appellate Division the 
judgment was unanimously reversed on the dissenting opinion 
filed in this court. 161 App. Div. 296, 141 N. Y. Supp. 555, 145 
N. Y. Supp. 1112. 

Plaintiff occupied the ninth loft of a building, and was en- 
gaged in the manufacture and sale of cloaks. At 4 o’clock on 
the morning of May 13, 1911, a fire occurred in the two lofts 
below his. According to the plaintiff’s uncontradicted testimony, 
he arrived at the building late on the morning of the same day, 
and found that the stock of goods in the two lofts below his had 
been totally destroyed, all the windows, front and back, in his 
loft, were either broken or entirely out, and the elevator doors 
in the same condition. He testified, further, that his loft was 
saturated with water and full of smoke, which had discolored 
the ceiling, and that his stock of goods, though none of it had 
been destroyed, was badly injured by water and smoke. His 
claim of loss in substance was that he had sound value, finished 
garments, $9,700, damage, $6,100; piece goods and unfinished 
garments, sound value, $19,000, damage, $4,600; fixtures, sound 
value, $4,050, damage, $869. 

As the insurance companies could not agree with him an ap- 
praisal was demanded by the companies June 1, 1911. Ap- 
praisers were appointed, his own appraiser and the companies’ 
agreeing, without the necessity of reference to an umpire (as 
provided in the policy), on a total sound value of goods $26,- 
642.71; loss on the finished garments about $3,200, on the piece 
goods a merely nominal loss of 1 per cent, namely, about $200. 
The fixtures were valued by the appraisers’ at only $2,800, and 
the loss thereon $326. The appraisal was completed June 21, 
1911. When the companies refused to pay this award, plaintiff 
began these suits, which involve only three of the companies out 
of a large number which have issued policies covering the plain- 
tiff’s stock and loss. 

[1, 2] On the first trial the complaint was dismissed on the 
theory that the great disparity between the amount of the claim, 
i. e., $11,000, and the amount of the award, $3,500, was in itself 
proof of fraud. Other facts developed on the trial were relied 
upon as confirming this conclusion. In brief they consisted. of 
the exhibition to one of the companies’ adjusters of a telegram 
from one of the plaintiff's customers in Clinton, lowa, complain- 
ing that some goods shipped by plaintiff were smoky, whereupon 
the adjuster asked to see the shipping receipt for the goods. 
When plaintiff’s receipt book was produced, it exhibited a receipt 
alleged to have been signed by an agent of the express company, 
dated May 12th, the day before the fire. Furthermore, the plain- 
tiff had testified that substantially all his books had been de- 
stroyed by him some months after the fire. I do not pretend 
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even to summarize all the facts in the foregoing statement, but 
merely to indicate their general character. 

On the former appeal it was pointed out that under the par- 
ticular circumstances of this case, where, among other facts, the 
claim was only for smoke and water damage, where no question 
at all was raised as to the sound value of the goods, where there 
was not only no concealment, but the assured exhibited the goods 
freely to the companies’ representative, the claim of loss could 
scarcely be regarded as the assertion of a fact or as assumed to 
be based upon knowledge, but to be rather the expression of an 
opinion, and that the disparity between the claim and the award 
was not sufficient to sustain a finding of fraud. The other facts 
above referred to were examined, and it was pointed out that 
the incident of the telegram and the date of the receipt for the 
goods to which it referred, coupled with the explanation of the 
plaintiff that the date was a mistake of his clerk who made the 
entry, was an “exceedingly precarious support for the general 
claim of fraudulent proof of loss.” 

As to the destruction by plaintiff of his books, it was shown 
that, as the record stood, they apparently referred only to the 
sound value of the goods concerning which there was no dispute, 
and that consequently no material inference could be drawn from 
their suppression. Further considerations were adverted to, 
namely, that the assured had undeniably never suffered from a 
fire before (although he had been in business for some nine 
years), dealt in nothing but specially manufactured new goods, 
and was consequently unfamiliar with the effect of a fire upon his 
stock, that the appraisal was made some five or six weeks after 
the fire, whereas plaintiff’s figures were prepared within two 
weeks succeeding it, and that smoke and water damage may 
readily diminish or disappear with the lapse of time. Finally it 
was pointed out that the companies were defending, not against 
a claim for damage which they disputed as not having been in- 
curred, but substantially demanded a forfeiture of plaintiff’s 
right to recover even for the amount of loss which it was con- 
ceded he had suffered. With this decision as the law of the case, 
so far as applicable, the present inquiry is largely limited to the 
effect of the new facts developed upon the second trial. 

Coming, then to the testimony adduced on the second trial, 
there was presented the testimony of the companies’ two ad- 
justers and of the two appraisers, the one of the companies, and 
the other the plaintiff’s. One of the companies’ adjusters, Ap- 
plegate, and the principal witness on their behalf, is quite posi- 
tive in his statement that there was no smoke damage and no 
smoke perceptible when he visited the loft, either on the second 
or the fourth day after this extensive fire. He conceded that he 
had not examined more than cursorily the premises where the 
fire itself occurred, nor inquired as to the kind of goods that had 
been there kept and destroyed, nor particularly as to the magni- 
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tude of the fire. He did testify that the floor at one corner of 
the plaintiff’s loft was “scorched.” The evidence given by the 
other adjuster was in many respects rather frivolous, but never- 
theless it may be regarded in the main as fairly corroborative of 
Applegate’s. Both the companies’ and the plaintiff’s appraisers 
said on the witness stand that when they examined the goods, 
even during the fifth and sixth weeks after the fire, there was 
evidence of smoke damage in some of the fabrics. 


In this record, although it seems manifest that plaintiff ex- 
aggerated the extent of his loss, I find nothing to change the 
views expressed on the first appeal as to the absence of sub- 
stantial proof of bad faith in preferring the claim made. There 
is not even a suggestion of any attempt by the plaintiff to con- 
ceal, directly or indirectly, any of his goods, or of any fact im- 
mediately or remotely connected with the fire, nor that the de- 
fendants did not have equal opportunity for ascertaining the full 
facts. Of course, it is not claimed that they were not as well, 
if not better, qualified to judge the extent of the damage as the 
plaintiff himself. Quite in line with the views expressed on the 
previous appeal, it is well settled that such a situation leaves no 
room for the predication of actionable fraud. Shumaker vs. 
Mather, 133 N. Y. 590, 596, 30 N. E. 755; Salisbury vs. Howe, 
87 N. Y. 128; Long vs. Warren, 68 N. Y. 424, 431; White vs. 
London, 90 Hun 218, 28 N. Y. Supp. 619, 36 N. Y. Supp. 1135. 


This brings us to the incident of the telegram. As I under- 
stand it, the defendants claim that the telegram was not the genu- 
ine expression of the views of the customer of the plaintiff whose 
signature it bore, and that the proof of its lack of genuineness 
in that respect is the receipt in the plaintiff’s receipt book for the 
goods referred to in the telegram, which receipt is said to have 
been signed by the express company’s agent, bearing date May 
12th, the day before the fire, and that, consequently, the goods 
themselves could not have been affected by the smoke of the 
fire, since they were shipped the day before it occurred. De- 
fendants’ counsel in his brief says :— 


“The issue which was litigated at the trial and submitted to 
the jury was * * * whether the plaintiff had knowingly and 
fraudulently made a demand upon the insurance companies for 
a sum larger than that which he knew he was entitled to. * * *” 


Testimony of the fabrication of evidence in support of a claim 
may no doubt be received as some evidence of a consciousness 
of the weakness of the claim; but, as said by Shaw, C. J., in 
Commonwealth vs. Webster, 5 Cush. (59 Mass.) 295, 317, 
52 Am. Dec. 711:— 

“This consideration is not to be pressed too urgently; because 
an innocent man, when placed by circumstances in a condition 
of suspicion and danger may resort to deception in the hope of 
avoiding the force of such proofs.” 
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There are many expressions in other cases to the same effect. 
In addition, however, to the light weight to be accorded to such 
evidence because of its indirection, which is strongly empha- 
sized in State vs. Williams, 27 Vt. 724, Redfield, J., in that case 
says :— 

“And if the evidence, in regard to the alleged falsehood or fab- 
rication, be doubtful, it is entitled to no weight. To be entitled 
to any force, as it is only circumstantial, and collateral to the 
main issue, its truth should be established beyond all question 
or cavil.” 


Tested by this or any other serious standard, I find no reason 
for changing my previous view that the entire circumstance af- 
fords no substantial ground for a finding of fraud. Assuming 
the telegram to have been fabricated in some way, which defend- 
ants’ counsel not only failed to prove, but does not even suggest 
(his witness, Applegate, testifying, indeed, that in appearance 
it is perfectly genuine), the incident would seem to be of a 
fairly trivial and negligible character. On the other hand, if we 
regard it as entitled to some ponderable weight in determining 
the issue of fraud, there is no proof worthy of the name that it 
was fabricated. 


As to the receipt, plaintiff at the first trial said that the date 
was a mistake of the boy. On this trial the boy, one Blau, was 
produced. He was no longer in plaintiff’s employ. He testified 
positively to the entire transaction, recalled that he had started 
to ship the goods the night before the fire, that it had grown too 
late to deliver them to the expressman, that he had therefore re- 
turned them to the packer, that they were packed the next morn- 
ing and shipped to Towler & Spreeter at Clinton, Iowa; that he 
had prepared the receipt on the evening before, anticipating the 
goods to be then called for, and had not changed the date. He 
produced the shipping book kept by him, in which appeared the 
appropriate item under the date of the 13th in its regular order 
of entry. Moreover, from a technical point of view, it must not 
be overlooked that, while the written date on the receipt may 
have cast some doubt on the telegram, the apparent physical 
genuineness of the telegram itself supports the plaintiff's and his 
clerk’s explanation of the receipt. I should perhaps mention, if 
only to express surprise at its introduction, the testimony given 
by an employee of Adams Express Company, who was called to 
the stand by the plaintiff. There is no need to comment upon 
the confused character of the testimony of this witness, although 
I think that the defendants are fairly justified in claiming that it 
may be interpreted to the effect that the witness had been unable 
to find a corresponding entry among the records of his employer 
of the shipment of these goods. But it becomes quite unneces- 
sary to determine whether evidence of this character can be seri- 
ously considered, in view of the uncontradicted evidence of the 
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plaintiff's clerk that the express company to which the package 
was delivered was either the American or Wells Fargo. 

Finally, we have to consider the destruction of his general 
books of account and records by plaintiff, as he testifies, during 
a period running from August to October, 1911, from three to 
six months after the fire, and his explanation that, as he had 
gone into business with other people, his books were of no fur- 
ther value to him, and that, as far as this insurance was con- 
cerned, he did not, after receiving the award made in June, think 
that his books of record had any further bearing on the subject. 
Defendants’ counsel insists that, whatever may have been the 
fact on the record in the previous trial, the present record shows 
that these books would bear, not merely on the sound value of 
the goods destroyed, but on the genuineness of the date of the 
shipment as of May 12th or 13th. The argument of defendants’ 
counsel to demonstrate the relation of these books to the date of 
shipment is rather labored, and so far as any inference might be 
drawn to the effect that entries of this shipment might not have 
been found therein, defendants can scarcely claim that they were 
prejudiced by the destruction of the books, because plaintiff testi- 
fied repeatedly that the goods in question were “job lots” which 
were not entered in the books. But I cannot regard as serious 
the claim of defendants’ counsel that these books bore upon the 
shipment in question, in view of his own questions to plaintiff, 
after a prolonged examination concening these books :— 

* Your story, then, is that you destroyed it [the calcila- 
tion book] back in August or September, 1912—that book that 
would show just how much those garments would have cost? 
A. Destroyed it purposely? I did not. * * * Q. Is that the 
reason why you did not look for if, because you did not think it 
necessary? A. Yes, sir. Q. You did not want to show, then, 
and you did not think it important to show, what those garments 
cost? A. Not after the case was settled.” 

[3, 4] Upon this review of the record of the second trial, I 
find nothing to suggest that the views expressed on the former 
appeal are not equally applicable. The question, however, may 
naturally suggest itself how the jury came to find a verdict for 
the defendants in a case of this character upon evidence of fraud 
so weak as to be practically negligible. The answer is readily 
at hand. For reasons which I must assume to have been suffi- 
cient, though they are not apparent, plaintiff’s counsel, instead 
of resting upon proof of the policies and the award, placed his 
client upon the stand, apparently to give evidence in anticipatory 
negation of the claim of fraud. Plaintiff was thus subjected to 
a searching cross-examination on the destruction of his books 
and the loss of the telegram and the receipt, from which he 
emerged discomfited and discredited. By this exceptional pro- 
cedure, although the learned judge below formally charged the 
jury that the burden of proof on the issue of fraud was upon 
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the defendants, the impression conveyed to the jury upon the 
trial was to the contrary. Neither the books, nor the telegram, 
nor the receipt, were a part of plaintiff’s case. Indeed, none of 
them are competent evidence in his favor in any aspect of his 
contention. Yet defendants’ counsel was permitted without ob- 
jection to. read from plaintiff’s examination under the policy 
held in October, 1912, and to ask him repeatedly whether de- 
fendants’ counsel had not told him on that occasion :— 

“Q. Mr. Bass, it is very important for you not to lose that 
receipt and that telegram. Do you remember that? A. Yes, sir.” 

And much more to the same effect. As I have shown, it was 
not only not important for plaintiff to have the telegram and the 
receipt, but they were quite useless to him. Moreover—and this 
is the irony of the situation thus presented at the trial—the re- 
ceipt, telegram, and the books (if the latter were of any value to 
any one) were evidence apparently essential to defendants ac- 
cording to their view of the issue to be presented and proved 
by them. They made no effort whatsoever to examine, preserve, 
or perpetuate in any form any of this evidence, and although 
their witness, Applegate, said that they had made some inquiries 
in respect to the telegram, presumably of or in reference to the 
customer at Clinton, Iowa, whose identity was fully disclosed, 
the result of the inquiry was not made to appear. Instead, in 
the course of the same cross-examination to which I have ad- 
verted, defendants’ counsel asked the plaintiff :— 

“Well, have you ever had a commission issued to examine 
[these customers] for the purpose of showing that they got the 
smoked goods from you? A. No, sir.” 


In other words, by the fortuitous shape for the defendants 
which the course of the trial was permitted to take, the defend- 
ants’ fault in failure to find or preserve testimony necessary for 
the further presentation of their case (although they were fully 
apprised of it within’ four days after the fire, when every op- 
portunity for investigation was open and fresh) was, in the eyes 
of the jury, visited upon the plaintiff. Furthermore, it need 
scarcely be pointed out that the exposure of the plaintiff to self- 
contradiction, inconsistencies, and suspicion, and his general dis- 
crediting before the jury, cannot be translated into that affirma- 
tive and substantial proof of fraud without which this verdict 
cannot be sustained. 

Judgments reversed, and a new trial ordered, with $30 costs to 
appellant to abide the event. 

Page, J., concurs. Shearn, J., dissents. 





Insurance. Law Journal Vol. 47. . [Mar., 1916. 


SUPREME COURT OF NEW YORK. 


APPELLATE TERM, First DEPARTMENT. 


LOEW 
vs. 


NORTH BRITISH & MERCANTILE INS. CO.* 
\ 


INSURANCE—INSURER’S ACTION FOR UNEARNED PREMIUM 
—PARTIES. 


In an action for the unearned premium on an insurance policy issued by 
defendant, where plaintiff tendered the return of a certificate of in- 
surance showing the loss, if any, payable to a mortgagee, the mort- 
gagee should have been made a party, as its interest in the policy 
could not be affected without its consent. 


(For other cases, see Insurance, Cent. Dig. §§ 1557-1570; Dec. Dig. § 624.) 


Appeal from Municipal Court, Borough of Manhattan, First District. 

Action by William N. Loew against the North British & Mercantile 
Insurance Company. From a judgment after a trial by judge without a 
jury, defendant appeals. Reversed, and complaint dismissed. 


Argued November term, 1915, before Lehman, Bijur, and Finch, JJ. 


Leo Levy, of New York (Edw. C. Schiffmacher, of New York City, 
of counsel), for Appellant. 
John T. Loew, of New York, for Respondent. 


Bryur, J. 

The plaintiff sues for the unearned premium on an insurance 
policy issued by defendant to him. Plaintiff tendered the return 
of a certificate of insurance held by him. This certificate shows: 
“Loss, if any, payable to Lawyers’ Mortgage Company, mort- 
gagee,” etc. 

As the interest of the mortgagee in the policy was one which 
could not be affected without its consent, it should, to say the 
least, have been made a party to the action. Lewis vs. London 
& Lancashire Fire Ins. Co., 78 Misc. Rep. 176, 137 N. Y. 
Supp. 887. 

Judgment reversed, with $30 costs, and complaint dismissed, 
with costs. 

Lehman, J., concurs. 

Fincu, J. (concurring). 

I concur in the result, but I am unwilling to accede to the 
proposition that the mortgagee must be a party to the action. 
This is an action at law. It might be necessary for the insured 
to prove that the mortgagee had no further interest in the policy, 
and in that event I do not think it is necessary to make him a 
party to the action. The rule may perhaps be different where the 


* Decision rendered, Jan. 7, 1916. 156 N. Y. Supp. 692. 
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policy contains a “mortgage clause” to the effect that the insur- 
ance of the mortgagee should not be invalidated by any act or 
neglect of the mortgagor or owner of the property, or by any 
foreclosure or other proceeding or notice of sale relating to the 
property. Appellant, in his motion to dismiss and in his brief, 
assumed that there was such a clause in this policy;. but I fail to 
find it in the record. Here the provision was merely for the pay- 
ment of loss to the mortgagee as its interest may. appear. 


ore —--— 


SUPREME COURT OF NEW YORK. 


APPELLATE DIVISION, THIRD DEPARTMENT. 


ROBINSON 


vs. 


OLIVER.* 


INSURANCE—BROKERS—LIABILITY TO PRINCIPAL—EVI- 
DENCE. 


Evidence held to warrant a finding that a broker employed by plaintiff to 
secure insurance, who neglected to pay the premium as required, 
agreed that, if plaintiff would institute suit against the insurer, he 
would pay the costs of the same. 


(For other cases, see Insurance, Cent. Dig. §§ 107-110; Dec. Dig. § 83.) 


Appeal from Trial Term, Clinton County. 
Action by Ernest J. Robinson against Carl H. Oliver. From a judg- 
ment for plaintiff, defendant appeals. Affirmed. 


Argued before Kellogg, P. J., and Lyon, Howard, Woodward, and 
Cochrane, JJ. 


Charles J. Vert, of Plattsburgh, for Appellant. 
John H. Booth, of Plattsburgh, for Respondent. 


Woopwarp, J. 

On or about the 9th day of May, 1912, the Western Assurance 
Company, a foreign corporation, was doing business in the state 
of New York, and, acting through its general manager in the 
United States, one E. S. Kelley, issued to Ernest J. Robinson a 
policy of insurance upon a gasoline launch, known as Dan, for 
the sum of $3,500. This policy was issued in consideration of 
the premium of $131.25, and a provision ofthe policy made it a 
condition “that, should the premium on this policy be not paid 
within sixty days from the date of attaching, the policy shall be 


* Decision rendered, Jan. 5, 1916. 156 N. Y. Supp. 896. 
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null and void during the time the premium is past due and un- 
paid.” Carl H. Oliver was conducting a business as insurance 
broker in the village of Plattsburgh, and at the request of the 
plaintiff procured the policy above mentioned from the general 
agent of the Western Assurance Company, and some time sub- 
sequent to the delivery of the policy called upon Mr. Robinson 
and asked for the premium, that he might remit the same to the 
insurance company, and the matter was adjusted by Mr. Rob- 
inson giving a note for the amount of the premium which would 
be due to the insurance company, less the broker’s commission ; 
Mr. Oliver undertaking to procure the discount of the note and 
to pay the insurance company. It appears from the evidence 
that Mr. Oliver failed to pay the money as agreed to the insur- 
ance company, and on or about the 16th day of October, 1912, 
Mr. Robinson’s boat was destroyed by fire. The insurance com- 
pany, in the meantime and on or about the 15th day of October, 
had attempted, by giving notice, to cancel the policy on the 
ground of nonpayment of the premium. Mr. Oliver, after the 
fire and after the insurance company had declined to recognize 
the obligation of the policy, sent his check to the insurance com- 
pany for the amount of the premium; but this was returned, 
and on or about the 19th day of October it looked as though 
Mr. Robinson, who had paid for the policy in good faith, was in 
a position to suffer the loss of his boat, unless he could collect 
his damages from Mr. Oliver. 

The matter was brought to the attention of Mr. Oliver, and 
Mr. Robinson told the former that he should hold him responsi- 
ble for his loss and expenses in connection therewith on account 
of Mr. Oliver’s failure to pay over the premium as agreed. It 
is claimed, and this was the principal question of fact litigated, 
that Mr. Oliver stated to Mr. Robinson that an action against 
him would injure his insurance ‘business, and promised that if 
Mr. Robinson would employ the law firm of Weeds, Conway & 
Cotter, whom Mr. Oliver had already consulted, and commence 
an action against the insurance company to recover the amount 
of the policy, he (Oliver) would pay all costs and expenses in- 
volved in the litigation. Mr. Robinson, it appears, acted upon 
this promise, employed the firm of attorneys mentioned, brought 
his action against the insurance company, and succeeded in re- 
covering the amount of the policy. This litigation was conducted 
in the United States District Court for the Northern District of 
New York (Robinson vs. Western Assurance Co. [D. C.] 
211 Fed. 747), and succeeded upon the theory that Mr. Kelley, 
the general agent of the insurance company, had waived the 
matter of payment of the premium, and had elected to keep 
the policy in force. The litigation thus undertaken by Mr. Rob- 
inson, and which was made necessary by the failure of 
Mr. Oliver to pay over the funds with which he had been pro- 
vided to the insurance company, cost Mr. Robinson the sum of 
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$916.40, and this action was brought to recover the amount; 
Mr. Oliver having refused to discharge the obligation. The 
learned trial court has found all of the facts in favor of the 
plaintiff, and has made conclusions of law sustaining the judg- 
ment in favor of the plaintiff and against the defendant, from 
which the latter appeals to this court. 

[1]: We are clearly of the opinion that the evidence warranted 
the finding of fact made by the learned trial court. There was 
a distinct conflict of evidence between the plaintiff and the de- 
fendant, and there were facts and circumstances on both sides 
which tended in a measure to corroborate both parties, and, un- 
der such circumstances, it was clearly a case for the court, with 
the witnesses before it, to determine which of the two told the 
truth. There is no dispute that the plaintiff had in fact pro- 
vided in good faith for the payment of his insurance, that he 
had bought and paid for his protection, and that it was due to 
the failure of Mr. Oliver to pay over the money to the insurance 
company that the burden of a protracted litigation was imposed 
upon Mr. Robinson; and it not being unreasonable or unjust 
that Mr. Oliver should have made the promise which he is al- 
leged to have made, we cannot say that the eyidence does not 
support the finding that he did make such promise. 

[2] It is urged that, assuming the facts to be as found by the 
court, the promise. was void as being without consideration. But 
no lawful promise is void; it is merely unenforceable in courts 
where it is without consideration. Here there was a perfect 
legal right on the part of Mr. Oliver to make the promise; it 
was not contrary to morals or to law, and if there was any con- 
sideration it is sufficient to support a moral obligation of this 
character. Mr. Oliver was not an insurance agent in this case; 
he was not employed by the insurance company. He simply 
acted as a broker to procure the insurance for Mr. Robinson. 
He took Mr. Robinson’s note for the amount necessary to pay 
the premium, and agreed to pay the same to the insurance com- 
pany for Mr. Robinson. He did not do this, and, except for the 
fact that the general agent had so conducted himself as to justify 
the conclusion that he had waived the present payment of the 
premium to the insurance company, Mr. Robinson would have 
been deprived of all protection under the policy. His remedy 
would have been an action to recover damages against Mr. Oli- 
ver for neglecting to perform the obligation of paying over the 
money to the insurance company. Nothing that Mr. Oliver did 
in respect to the matter had any relation to the insurance com- 
pany; the duty of Mr. Robinson was to pay the premium to 
the insurance company, and he made Mr. Oliver his agent for 
the purpose of making this payment, and the latter was answer- 
able to Mr. Robinson for a failure to perform this duty. 
Mr. Oliver recognized this situation, it may be assumed; he 
knew that an action against him would result in his being dis- 
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credited as an insurance agent or broker in the community, that 
it would involve him in the expense of a litigation in which he 
would be very likely cast in damages, and he sought to relieve 
himself by inducing Mr. Robinson to employ attorneys of his 
own selection and attempting to charge the insurance company 
of the obligation. All this has been done, and now Mr. Oliver 
attempts to say that there was no consideration for the promise. 


Consideration, as judicially defined, means “some right, in- 
terest, profit, or benefit accruing to the one party, or some for- 
bearance, detriment, loss, or responsibility given, suffered, or 
undertaken by the other” (Becker vs. Colonial Life Insurance 
Co., 153 App. Div. 382, 385, 138 N. Y. Supp. 491, 494, and 
authorities there cited; Union Bank vs, Sullivan, 214 N. Y. 332, 
339, 108 N. FE. 558); and if Mr. Robinson did not forbear to 
assert a cause of action existing against Mr. Oliver, what did he 
do? It is true, of course, that the result of the litigation dem- 
onstrated that the insurance company was liable upon its policy, 
but it was not liable because of anything that Mr. Oliver had 
done; its liability was predicated wholly upon the waiver on the 
part of Mr. Kelley, the general agent, and it in no wise estab- 
lishes that Mr. Robinson did not have a cause of action against 
Mr. Oliver for failing to perform his duty and pay over to the 
insurance company the amount of the premium. He was not 
bound to take the chances of this litigation; he had an action 
for damages, and we are not concerned here whether he would 
have succeeded or not; he certainly was damaged to the extent 
that he was obliged to expend money in enforcing a policy to 
which there was no other defense suggested than that the pre- 
mium had not been paid; and in forbearing to bring this action, 
and in conducting the litigation through attorneys selected by 
Mr. Oliver, he afforded a sufficient consideration to support the 
promise which the court has found was made, and the judg- 
ment should be affirmed. 

Mr. Robinson became involved in the liabilities of a litigation 
at the request of Mr. Oliver to relieve the latter of his responsi- 
bilities in connection with the transaction, to save Mr. Oliver 
from the injury which would result to his business from the 
disclosure of his conduct in connection with the writing of this 
insurance, and to say that the promise to reimburse Mr. Robin- 
son for the expenses of such litigation is without consideration 
is to close our eyes to the truth, and to permit Mr. Oliver to take 
advantage of his own wrong. Mr. Robinson had paid for the 
insurance policy and was entitled to the face of the policy with- 
out expense. He was deprived of this through the wrong of 
Mr. Oliver in failing to pay over the money as he had agreed 
to do; and, having been permitted to escape his liability through 
the plan which he had developed through attorneys of his own 
selection, there is no reason in law or equity why he should not 
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be compelled to discharge the obligation which he promised to 
accept if Mr. Robinson would act on his suggestion. 

The judgment appealed from should be affirmed, with costs. 
All concur. 


SUPREME COURT OF NEW YORK. 


SPECIAL TERM, NEw York County. 


FACTORS’ FIRE INS. CO. 


vs. 


WHILDEN et aL.* 


- 1. INSURANCE—AGENTS—ACTION FOR ACCOUNTING — FOR- 
EIGN CORPORATION. 

An agent, who had acted for a foreign insurance company under a license 
obtained under Insurance Law (Consol. Laws, c. 28) § 137, permit- 
ting the Superintendent of Insurance, on payment of a certain license 
fee, to issue revocable licenses permitting the licensee to act as agent 
to procure policies of fire insurance from corpotations not author- 
ized to do business in the state, could not, on the company’s action 
for an accounting, defend on the ground that the company had not 
procured the certificate to do business in the state, required by General 
Corporation Law (Consol Laws, c. 23) § 15. 


(For other cases, see Insurance, Cent. Dig. § 33; Dec. Dig. § 26.) 
2. INSURANCE—AGENT—ESTOPPEL. 


One who has received premiums for an insurance company as its agent is 
estopped from claiming, in an action brought to recover the money, 
that the company had not procured authority to do business in the 


state. 
(For other cases, see Insurance, Cent. Dig. § 33; Dec. Dig. § 26.) 


Action by the Factors’ Fire Insurance Company against William G. 


Whilden and another. Judgment for plaintiff. 
See, also, 163 App. Div. 956, 148 N. Y. Supp. 1114. 


Otis & Otis, of New York City (A. Walker Otis, of New York City, 


of counsel), for Plaintiff. 
Ingram, Root, Massey, Clark & Lowe, of New York City (Albert 
Massey and Earl D. Deremer, both of New York City, of counsel), for 


Defendants. 
GIEGERICH, J. 
[1] The action is brought by a fire insurance company against 
its agents for an accounting. One of the grounds on which the 
defendants resist the action is that the plaintiff is a foreign cor- 
poration, but never procured the certificate to do business in this 
state required by section 15 of the General Corporation Law. 


* Decision rendered, Dec. 27, 1915. 156 N. Y. Supp. 362. 
Vol. XLVII—18. 
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The fact is, however, that the transactions in suit were carried 
on under a statute which, under certain conditions, permits agents 
in this state to procure, for persons desiring such insurance, poli- 
cies of fire insurance from companies not authorized to do busi- 
ness in this state. The complaint alleges, and the answer does 
not deny, that the defendants acted as agents for the plaintiff 
pursuant to the provisions of the statute referred to. That stat- 
ute, being section 137 of the Insurance Law of this state (chapter 
33, Laws of 1909, being chapter 28 of the Consolidated Laws), 
in the form in which that section stood during the period covered 
by the transactions in suit, so far as it need be quoted, was as 

follows :— : 


“License to Agents in Excepted Cases. The Superintendent 
of Insurance, in consideration of the yearly payment of two hun- 
dred dollars, except in counties having less than one hundred 
thousand inhabitants, in which case the fee shall not exceed 
twenty-five dollars, may issue to citizens of this state not exceed-. 
ing two hundred in number, a license revocable at any time, per- 
mitting the party named in such license to act as agent to procure 
policies of fire insurance from corporations, persons, partnerships 
and associations which are not authorized to do business in this 
state. Before any insurance shall be procured under or by virtue 
of said license, there shall be executed by the licensed agent and 
by the party desiring an insurance, an affidavit in duplicate, one 
of which shall be filed in the insurance department and the other 
in the clerk’s office of the county in which the property proposed 
to be insured is located, within thirty days after the procuring of 
such insurance. Such affidavit shall set forth that the party de- 
siring insurance is, after diligent effort, unable to procure the 
amount required to protect the property owned or controlled by 
him from the insurance corporations duly authorized to transact 
business in this state.” 


It is entirely clear from the language of this statute that the 
policies contemplated by it were policies of companies not au- 
thorized to transact business in this state. Indeed, the statute in 
effect expressly says so. By its terms it applies to corporations 
“not authorized to do business in this state.” Unless it did apply 
to corporations not authorized to do business in this state, the 
section would be wholly uncalled for and ineffectual, because 
corporations authorized to do business here do not need such an 
enabling provision. 


[2] Furthermore, it has been held by the courts of this state 
that one who has received premiums for an insurance company 
as its agent is estopped from claiming, in an action brought to 
recover the moneys thus received, that the company had not pro- 
cured authority to do business here. Penn Mutual Life Ins. Co. 
vs. Bradley, 21 N. Y. Supp. 876 (reported in full in the New 
York Supplement; reported as a memorandum decision without 
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opinion in 66 Hun, 535), affirmed 142 N. Y. 660, 37 N. E. 569; 
ranzen vs. Zimmer, 90 Hun, 103, 35 N. Y. Supp. 612. 

[3] The defendants also claim that there was an accord and 
satisfaction. After a dispute by correspondence as to the amount 
of commissions due them, the defendants sent the plaintiff a sum- 
mary statement of account from such statement to be due the 
plaintiff. On the check were written the words: “‘In payment 
of balance in full to June 1, 1911.” The plaintiff kept the check, 
but wrote at once, claiming that a larger sum was due, and ask- 
ing for a detailed statement, and the defendants replied that they 
would “get up the account to which you refer and see if we-can- 
not reach a final settlement.” From this it is clear that the de- 
fendants themselves did not at the time consider that an agree- 
ment had been reached, but that the matter was left open for 
future final adjustment: Needless to say that an accord and 
satisfaction necessarily implies an agreement. The testimony of 
the defendant Hancock strengthens the conclusion that there was 
no accord and satisfaction. From that testimony it appears that 
the defendants admitted that $454.15 was due, and that the only 
point in controversy was whether an additional amount was due. 
In Locomobile Co. of America vs. Nichols, 167 App. Div. 849, 
153 N. Y. Supp. 227, there was a dispute between a principal and 
an agent as to how much was due from the agent. There, as 
here, there was no question but that the principal was entitled 
at all events to the amount represented by the check sent by the 
agent in payment. The court there said, at pages 853 and 854 of 
167 App. Div., at page 230 of 153 N. Y. Supp. :-— 

“It seems to us impossible to say that, under these circum- 
stances, the retention by the plaintiff of its own money, to which 
the defendant made no claim, established an accord and satis- 
faction as to a further sum of money as to which there arose a 
dispute after the payment of the amount admittedly due. “The 
payment of an admitted liability is not a payment of or a consid- 
eration for an alleged accord and satisfaction’ ”’—citing Mance vs. 
Hossington, 205 N. Y. 33, 36, 98 N. E. 203. 

[4] The defendants further claim that the plaintiff has an 
adequate remedy at law, and is not entitled to a judgment for an 
accounting. My opinion is to the contrary. There can be no 
question of the fiduciary relation of the defendant to the plain- 
tiff. The moneys received by them, less their commissions, be- 
longed to the plaintiff. No full account has ever been rendered. 
The statement sent by them with the check in question appears 
to be a list of items which are themselves aggregates and not 
original items. The letter of June 13, 1911, written by the plain- 
tiff to the defendants after the receipt of the check and statement 
referred to, asks for “a detailed statement of your account.” The 
answer of the defendants, dated June 16, 1911, promised such 
an‘ account, but none has ever been rendered. 

The plaintiff is entitled to an interlocutory judgment as prayed 
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for, with costs. The requests for findings of the respective 
parties have been passed upon, as indicated on the margins. 
Submit for my signature, upon two days’ notice of presentation, 
a complete decision embodying all findings made, with proof of 
service on the other side. 


SUPREME COURT OF NEW YORK. 


APPELLATE DIVISION, THIRD DEPARTMENT. 


RUSSELL et At. 
vs. 


MEDWIN et At.* 


1, INSURANCE—ACTION FOR PREMIUMS—PAYMENT TO IN- 
SURED’S AGENT—LIABILITY. 

Payment of premiums by the insured to its own agent through a settle- 
ment of their accounts did not relieve the insured from liability for 
the premiums, though charged to the agent. 


— oa cases, see Insurance, Cent. Dig. §§ 245, 402-407; Dec. Dig. 
188. 


2. INSURANCE—ACTION FOR PREMIUMS—EVIDENCE. 

Evidence, in an action by an insurance agent for premiums on property 
carried by it in various companies, held to establish the insured’s 
liability for such premiums, notwithstanding insured’s settlement 
thereof with its own agent. 


~— oa cases, see Insurance, Cent. Dig. §§ 245, 402-407; Dec. Dig. 


Appeal from Albany County Court. 

Action by George H. Russell and Clarence H. Russell, comprising 
the firm of George H. Russell & Son, against Benjamin Medwin and 
another. From an order and judgment of the Albany County Court 
affirming a judgment of the City Court of Albany in favor of plaintiffs, 
defendants appeal. Judgment and order affirmed. 


Argued before Kellogg, P. J., and Lyon, Howard, and Wood- 
ward, JJ. 


Charles E. Brennan, of Albany, for Appellants. 
George J. Hatt, 2nd, of Albany, for Respondents. 


Ket.oce, P. J. | 

[1, 2] The defendants purchased certain real estate in Al- 
bany of or through the Hamilton Realty & Brokerage Company. 
At the time of the purchase the insurance upon the buildings was 


* Decision rendered, Jan. 5, 1916. 156 N. Y. Supp. 862. 
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carried by the plaintiffs in various companies which they repre- 
sented. After the purchase, as the defendants’ agent, the Realty 
Company collected the rents and obtained building permits to be 
attached to the insurance policies and obtained renewal policies 
when the old ones expired. One of the defendants applied to 
the plaintiffs for some of the permits, which, however, the plain- 
tiffs mailed to the Realty Company and charged to it. The 
plaintiffs credited the Realty Company from time to time with 
10 per cent upon the premiums of insurance received through it. 
In September, 1913, the defendants and the Realty Company 
examined their accounts and found that the defendants were not 
indebted to it in any sum, and the Realty Company gave the de- 
fendants a receipt in full for the insurance. The defendants did 
not pay the insurance in cash to the Realty Company, but claim 
that it was paid by this adjustment of accounts. A fire occurred 
in one of the buildings insured, in February, 1914, and the de- 
fendants notified the plaintiffs of a loss under the policies, and 
plaintiffs called the defendants’ attention to the fact that the 
premiums had not been paid. Plaintiffs’ evidence shows that 
the defendants expressed surprise, claiming they had settled with 
the Realty Company, but promised to pay the premiums to the 
plaintiffs. One of the defendants swears that she did not say 
they would pay the premiums, but said that they had paid the 
premiums to the Realty Company, and she would see it about 
turning over the money to the plaintiffs. The judgment and its 
affirmance establish that the Réalty Company was the agent of 
the defendant in leasing and insuring the property, and as such 
agent had the right to contract for the insurance, and that after 
the adjustment of the accounts between the defendants and the 
Realty Company, when the plaintiffs demanded payment, the de- 
fendants agreed to pay. The adjustment of the accounts between 
the defendants and the Realty Company is not controlling, as 
the Realty Company in obtaining the insurance was acting as 
the agent of the defendants and the defendants became liable for 
the premiums. The fact that the plaintiffs charged the premiums 
to the Realty Company is not conclusive. The judgment should 
be affirmed, with costs. All concur. 
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HOUSE vs. SIEGLE. (No. 23.)* 


(Supreme Court of Arkansas.) 







INSURANCE—MUTUAL INSURANCE COMPANIES—LIABILITY 
OF MEMBERS UPON INSOLVENCY. 

That a mutual fire insurance company became insolvent during the life 
of a policy did not relieve the policyholder of liability on a premium 
note, though the by-laws, made a part of the policy, provided that a 
member might withdraw from the company at any time, in which 
case the unearned portion of the premiums would be returned, as 
Act April 24, 1905 (Laws 1905, p. 489), requiring such companies: to 
file a qualified indemnity bond conditioned for the repayment of 
losses and providing that each policyholder shall be a member and 
liable to assessment, but that no assessment can be made until the bond 
is exhausted, and that the profit of the company shall be divided 
among the members pro rata, did not operate to change such a com- 
pany from a mutual to a stock company. 

«(For other cases, see Insurance, Cent. Dig. §§ 86-88; Dec. Dig. § 63.) 























Appeal from Circuit Court, Pulaski County; Guy Fulk, Judge. 

Action by J. W. House, Jr., receiver for the Planters’ Fire Insurance 
Company, against Otto Siegle. Judgment for defendant, and plaintiff 
appeals. Reversed, and judgment entered for plaintiff. 














J. W. House, Jr., of Little Rock, pro se. 
* Decision rendered, Nov. 29, 1915. 180 S. W. Rep. 747. 
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HANKINS vs. WILLIAMSBURG CITY FIRE INS. CO. 
(No. 19718.)* 


(Supreme Court of Kansas.) 







INSURANCE—FIRE INSURANCE POLICY—PROVISION AS TO 
OWNERSHIP—OUTSTANDING LEGAL TITLE. 

A fire insurance policy upon a building, containing a stipulation that the 
policy “shall be void * * * if the interest of the insured be other 
than unconditional and sole ownership,” is not invalidated because 
of an outstanding naked legal title in another where the insured has 
the equitable title, the entire beneficial ownership of the property, \ 
and is in undisputed possession of the same. 

(For other cases, see Insurance, Cent. Dig. §§ 601-635; Dec. Dig. § 282.) 





















Appeal from District Court, Douglas County. 
Action by T. Hankins against the Williamsburg City Fire Insurance 
Company. From judgment for plaintiff, defendant appeals. Affirmed. 















Bruce Barnett, of Kansas City, Mo., and S. D. Bishop, of Lawrence, 
for Appellant. 
W. B. Pleasant, of Ottawa, for Appellee. 
* Decision rendered, Dec. 11, 1915. 153 Pac. Rep. 401. Syllabus by the 
Court. , 








Fire, &c.| Bouchard vs. Dirigo Mut. Fire Ins. Co. 


BOUCHARD vs, DIRIGO MUT. FIRE INS. CO.* 


(Supreme Judicial Court of Maine.) 


1. INSURANCE—FIRE INSURANCE— CONSTRUCTION OF 
POLICY—NEGLIGENCE. 


Unless there are special limitations in the policy, a risk extends to all 
losses by fire, etc., however occasioned, and mere negligence of the 
insured, his tenants or servants, not amounting to fraud, though the 
direct cause of the fire, is covered by the policy; one of the principal 
objects of insurance being to guard against negligence. 


(For other cases, see Insurance, Cent. Dig. § 1137; Dec. Dig. § 428.) 


2. INSURANCE— FIRE INSURANCE—CONSTRUCTION OF 
POLICY—EXCEPTIONS. 


Where a fire policy expressly excepts certain occasions of fire, all other 
occasions or causes are included in the risk. 

(for other cases, see Insurance, Cent. Dig. §§ 1126, 1133, 1134, 1136, 1140- 
1143; Dec. Dig. § 421.) 


3. INSURANCE—FIRE INSURANCE—QUESTION FOR JURY — 
CUSTOM. 


In an action under a fire insurance policy on plaintiff's barn, where it ap- 
peared that the fire was caused by a gasoline engine used for thresh- 
ing grain in the barn, the question whether there was a custom to 
use such engines in barns and its bearing on the case, if shown, was 
for the jury. 

(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. Dig. 
§ 668.) 


4. INSURANCE— FIRE INSURANCE—“GROSS NEGLIGENCE’— 
QUESTION FOR JURY. 


In an action on a fire insurance policy covering plaintiff's barn, where it 
appeared that the fire was caused by a gasoline engine used for 
threshing in the barn, the question whether such use of the engine 
was gross negligence was for the jury; “gross negligence” being 
synonymous for wilful and wanton injury, the intentional failure to 
perform a manifest duty, and signifying wilfulness and involving 
actual or constructive intent, which is a characteristic of criminal 
liability (citing Words and Phrases, Second Series, Gross Neg- 
ligence). 

(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. Dig. 
§ 668.) 


On Motion from Supreme Judicial Court, Somerset County, at Law. 

Action by Belonie Bouchard against the Dirigo Mutual Fire Insur- 
ance Company. Verdict for plaintiff, and defendant moves generally for 
new trial. Motion overruled. 


Argued before Savage, C. J., and Spear, King, Bird, Haley, and 
Hanson, JJ. 


Fred F. Lawrence, of Skowhegan, for Plaintiff. 
S. W. Gould, of Skowhegan, Newell & Woodside, of Lewiston, and 
Turner Buswell, of Solon, for Defendant. 


* Decision rendered, Jan. 5, 1916. 96 Atl. Rep. 244. 





290 Insurance Law Journal Vol. 47. [Mar., 1916. 


MILLER vs. HOME INS. CO. or NEw York. (No. 26.)* 
(Court of Appeals of Maryland.) 


1. INSURANCE—FIRE INSURANCE—CONDITIONS OF POLICY 
—“INVENTORY.” 

Under covenants in a policy of fire insurance on a stock of merchandise 
that insured would take a complete inventory of stock on hand at 
least once a year, and, unless such an inventory had been taken within 
a year, would take an inventory within thirty days of its issuance, 
insured, who on his purchase of the stock two weeks before the 
date of the policy made a complete and itemized list of the various 
goods in the stock indicating the amount and value in detail as a basis 
for his purchase, made an inventory within the policy, and within the 
accepted definition of “inventory” as an itemized list or schedule of 
articles, usually including a notation of their estimated values (citing 
Words and Phrases, Inventory). 


(For other cases, see Insurance, Cent. Dig. §§ 852, 853; Dec. Dig. § 335.) 


2. INSURANCE—FIRE INSURANCE— CONDITION — KEEPING 
BOOKS. 

Where such inventory was made within the covenants of the policy, but 
the insured, who was expressly required by the policy to keep a set 
of books during the continuance of the insurance and to keep them in 
a fireproof safe, failed to keep any books, his consequent inability to 
produce such books after the fire avoided the policy. 

(For other cases, see Insurance, Cent. Dig. §§ 852, 853; Dec. Dig. § 335.) 


3. INSURANCE—FIRE INSURANCE—INSURER’S IGNORANCE OF 
CONDITIONS—EFFECT. 

The neglect of insured to become acquainted with the provisions of his 
fire insurance policy which he seeks to enforce cannot relieve him of 
the binding effect of its covenants, in the absence of any evidence 
impeaching its validity. 

(For other cases, see Insurance, Cent. Dig. §§ 700, 701; Dec. Dig. § 308.) 


Appeal from Superior Court of Baltimore City; Morris A. Soper, 
Judge 

“To be officially reported.” 

Action by Harry Miller against the Home Insurance Company of 
New York. Judgment for defendant, and plaintiff appeals. Affirmed. 


Argued before Boyd, C. J., and Briscoe, Burke, Pattison, Urner, 
Stockbridge, and Constable, JJ. 


Israel B. Brodie, of Baltimore (Harry B. Wolf, of Baltimore, on the 
brief), for Appellant. 

W. Calvin Chesnut, of Baltimore (Haman, Cook, Chesnut & Markell, 
of Baltimore, on the brief), for Appellee. 


* Decision rendered, Dec. 1, 1915. 96 Atl. Rep. 267. 
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GOURLAY ert a. vs. INSURANCE CO, OF NORTH 
AMERICA. (No. 506.)* 
(Supreme Court of Michigan.) 






3. INSURANCE—FORFEITURE—BURDEN OF PROOF. 


In an action on an insurance policy where the insurer set up want of 
consideration for the loss payable clause, it has the burden of prov- 
ing such want of consideration. 


me = cases, see Insurance, Cent. Dig. §§ 1555, 1645-1668; Dec. Dig. 








Error to Circuit Court, Eaton County; Clement Smith, Judge. 
Action by Joseph G. Gourlay and another against the Insurance 
Company of North America. There was a judgment for plaintiffs, and 
defendant brings error. Affirmed. 











Argued before Brooke, C. J., and Kuhn, Moore, Stone, Ostrander, 
Bird, Steere, and Person, JJ. 



















Walters & Hicks, of Detroit, for Appellant. 
Cummins & Nichols, of Lansing, for Appellees. 


* Decision rendered, Dec. 21, 1915. 155 N. W. Rep. 483. 








HARLAND vs. LIVERPOOL & LONDON & GLOBE INS. 
CO. (No. 11532.)* 


(Kansas City Court of Appeals. Missouri.) 





1. INSURANCE—FIRE INSURANCE—POLICY ISSUED BY AGENT 
TO HIMSELF—SUFFICIENCY OF EVIDENCE. 

Evidence in an action on a fire insurance policy issued to himself by 
plaintiff as agent of defendant insurance company held to show that 
defendant knew that plaintiff had issued the policy to himself, though 
his name was written “Ellery W.” in the policy and “E. W.” when 
he signed as agent. 

(For other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. 

Dig. § 665.) 


2. INSURANCE—FIRE INSURANCE—POLICY ISSUED BY AGENT 
TO HIMSELF—RIGHT TO AVOID. 


That an insurance company’s agent who issued to himself a policy on a 


* Decision rendered, Nov. 22, 1915. Rehearing denied, Dec. 18, 1915, 
180 S. W. Rep. 998. 
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stock of goods for an amount much in excess of that at which 
he had appraised the goods for an administrator and the price at 
which he had bought them in at the administrator’s sale, failed to 
make full disclosure of what he paid and all facts concerning the 
stock, entitled the company to avoid the policy. 


(For other cases, see Insurance, Cent. Dig. § 106; Dec. Dig. § 81.) 


3. INSURANCE—POLICY ISSUED BY AGENT TO HIMSELF— 
RIGHT TO AVOID—WAIVER—RETENTION OF PREMIUMS. 


Where an insurance company, having a right to avoid a policy issued by 
its agent to himself on account of the agent’s failure to disclose all 
facts relative to the insured property and of the fact that the property 
was insured for more than three-fourths of its value, in violation of 
Rev. St. 1909, § 7030, made no offer to return the premiums received 
by it on the policy, it waived its right to avoid it. 

(For other cases, see Insurance, Cent. Dig. §§ 1041-1056, 1058-1070; Dec. 
Dig. § 392.) 


4. INSURANCE—EXCESSIVE INSURANCE—PROOF. 


That an insurance agent who issued a policy to himself on a stock of goods 
had appraised the stock for an administrator and bought it at the 
administrator’s sale for much less than the amount of the policy did 
not conclusively show, as against evidence to the contrary, that the 
property was insured for more than its value. 

(For other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. 
Dig. § 665.) 


Appeal from Circuit Court, Linn County; Fred Lamb, Judge. 

Action by Ellery W. Harland against the Liverpool & London & Globe 
ee Company. From judgment for plaintiff, defendant appeals. 

rmed. 


Fyke & Snider, of Kansas City, for Appellant. 
C. M. Kendrick, of Marceline, for Respondent. 


ST. PAUL FIRE & MARINE INS. CO. or Sr. Paut, Minn., 
vs. EARL. (No. 5708.)* 


(Supreme Court of Oklahoma.) 


2. INSURANCE—ACTION ON POLICY—PLEADING—EVIDENCE. 


Where the execution of a policy of insurance is denied under oath by 
the defendant, who is alleged to be the maker thereof, the burden is 
on the plaintiff to prove the execution of the policy of insurance by at 
least a prima facie showing before the policy is entitled to be in- 
troduced in evidence. 


(For other cases, see Insurance, Cent. Dig. §§ 1555, 1645-1668; Dec. 
Dig. § 646.) 


on Decision rendered, Dec. 21, 1915. 153 Pac. Rep. 867. Syllabus by the 
ourt. 
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Commissioners’ Opinion, Division No. 3. Error from District Court, 
Murray County; R. McMillan, Judge. 

Action by R. H. Earl against the St. Paul Fire & Marine Insurance 
Company, of St. Paul, Minn., a corporation. Judgment fo: plaintiff, and 
defendant brings error. Reversed and remanded. 


Burwell, Crockett & Johnson, of Oklahoma City, for Plaintiff in Error. 
Ira M. Roberts, of Sulphur, for Defendant in Error. 


————__oe@_—_——_ 


WEVER er AL. vs. PIONEER FIRE INS. CO. (No. 3756.)* 
(Supreme Court of Oklahoma.) 


1. INSURANCE—ACTION ON POLICY—CONTRACT LIMITA- 
TION. 

The provision in the standard form of fire insurance policy, provided for 
in section 3481, and contained in section 3482, Rev. Laws 1910, that 
“no suit or action on this policy, for the recovery of any claim, shall 
be sustainable in any court of law or equity until after full com- 
pliance by the assured with all the foregoing requirements, nor unless 
commenced within twelve months next after the fire,” is unambigu- 
ous, and, in an action on the policy commenced more than twelve 
months after the date of the fire, will be enforced in accordance with 
the plain meaning of its terms, where no extrinsic facts are alleged 
excusing delay in instituting the action. 

(For other cases, see Insurance, Cent. Dig. §§ 1540, 1544-1550; Dec. 
Dig. § 622.) 


2. a ON POLICY—CONTRACT LIMITA- 
IONS. 


Where a standard form of policy of fire insurance contains the provision 
that no suit or action shall be sustainable in any court of law or 
equity unless commenced within twelve months next after the fire, 
the period of limitation begins to run from the date of the fire, not- 
withstanding the policy also contains a provision that “the loss shall 
not become payable until sixty days after the notice, ascertainment, 
estimate, and satisfactory proof of the loss herein required have been 
received by this company, including am award by appraisers when 
appraisal has been required.” 

(For other cases, see Insurance, Cent. Dig. §§ 1540, 1544-1550; Dec. 
Dig. § 622.) 


Error for County Court, Coal County; R. H. Wells, Judge. 

Action by W. F. Wever and another against the Pioneer Fire Insur- 
re as Judgment for defendant, and plaintiff brings error. 

rmed, 


William H. Fuller and George M. Porter, both of McAlester, and 
C. E. .B. Cutler, of Coalgate, for Plaintiffs in Error. 
. Scothorn, Caldwell & McRill, of Oklahoma City, for Defendant in 
rror. 


* Decision rendered, Dec. 14, 1915. 153 Pac. Rep. 1146. Syllabus by . 


the Court. 
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DOWNEY vs. NATIONAL FIRE INS. CO. or HartForp, 
Conn. (No. 2748.)* 


(Supreme Court of Appeals of West Virginia.) 


2. INSURANCE—CONTRACTS—CONSTRUCTION. 

The rule of strict construction is especially applicable to the contracts of 
insurance. 

™ a cases, see Insurance, Cent. Dig. §§ 292, 294-298; Dec. Dig. 


3. INSURANCE — POLICY — FORFEITURE PROVISION — IN- 
CUMBRANCE. 


A mortgage or deed of trust purporting to secure an obligation not yet 
effective at the time of the loss is not an incumbrance of personal 
property by chattel mortgage, voiding a policy of insurance thereon, 
am oe form prescribed by statute, containing such condition of for- 
eiture. 


(For other cases, see Insurance, Cent. Dig. §§ 636-651; Dec. Dig. § 283.) 


4. INSURANCE — POLICY — FORFEITURE PROVISION — IN- 
CUMBRANCE. 


Nor will an unexecuted contract to pledge such obligation as collateral 
for a pre-existing debt constitute such incumbrance so as to avoid a 
policy of insurance. 


(For other cases, see Insurance, Cent. Dig. §§ 636-651; Dec. Dig. § 283.) 


5. INSURANCE — PLEADING— ACTION ON POLICY — ADMIS- 
SIONS—CONCLUSIVENESS. 


Admissions in pleadings or in proofs of loss of the fact of such pledge, 
not consummated by performance of the condition of the contract, 
are not conclusive, and may be explained in connection with proof of 
the facts pertaining thereto. 


(For other cases, see Insurance, Cent. Dig. §§ 1359-1361; Dec. Dig. § 550; 
Pleading, Cent. Dig. §§ 81- 86 ; Dec. Dig. § 36.) 


6. INSURANCE — POLICY — CONDITION AGAINST INCUM- 
BRANCES—BREACH. 


An agreement to pledge such an obligation, or an intent to pledge the same 
on condition, are not sufficient to constitute such pledge unless the 
condition of the contract has becn complied with. 


(For other cases, see Insurance, Cent. Dig. §§ 636-651; Dec. Dig. § 283.) 


Error to Circuit Court, Berkeley County. 

Action by William W. Downey, receiver, etc., against the National 
Fire Insurance Company of Hartford, Connecticut. Judgment for plaintiff, 
and defendant brings error. ‘Affirmed. 


John W. Davis, of Clarksburg, Allen B. Noll, of Martinsburg, and 
W. Calvin Chesnut, of Baltimore, Md., for Plaintiff in Error. 

Malcolm Jackson, of Charleston, and J. O. Henson, of Martinsburg, 
for Defendant in Error. 


* Decision rendered, Dec. 14, 1915. Rehearing denied, Jan. 12, 1916. 
87 S. E. Rep. 487. Syllabus by the Court. 



















Fire, &c.] St. Paul F. & M. Ins. Co. vs. Laubenstein. 


ST. PAUL FIRE & MARINE INS. CO. vs. LAUBENSTEIN.* 


(Supreme Court of Wisconsin.) 


1. INSURANCE—AGENTS—ACTIONS FOR BREACH OF DUTY— 
QUESTIONS FOR JURY. 


In an action by an insurance company against an agent for damages 
caused by his false representations inducing it to issue a policy, where 
there was evidence that some of the representations were not true, 
that defendant was either negligent or guilty of bad faith in making 
them, and that the company relied thereon in issuing the policy, the 
question of defendant’s liability was for the jury, and the direction 
of a verdict was error. 


(For other cases, see Insurance, Cent. Dig. §§ 107-110; Dec. Dig. § 83.) 


Appeal from Circuit Court, Shawano County; John Goodland, Judge. 

Action by the St. Paul Fire & Marine Insurance Company against 
L. G. Laubenstein. From a judgment on a directed verdict for defendant, 
plaintiff appeals. Reversed and remanded. 


Daniel H. Grady, of Portage, for Appellant. 
Djllett & Winter, of Shawano, for Respondent. 


* Decision rendered, Jan. 11, 1916. 155 N. W. Rep. 918. 


Insurance Law Journal Vol. 47. [Mar., 1916. 


ACCIDENT AND HEALTH. 


SUPREME COURT OF TENNESSEE. 


HAMILTon Country, 


STONE 
US. 


FIDELITY & CASUALTY COMPANY or New York.* 


Spears & Spears, of Chattanooga, for Plaintiff. 
Creed F. Bates, of Knoxville (James B. Wright, of counsel), for 
Defendant. 


FAUCHER, J. 

Complainant sued to recover under the terms of a policy which 
was to insure him against bodily injury sustained during the 
term of one year, through accidental means, and resulting di- 
rectly, independently and exclusively of all other causes, in im- 
mediate, continuous and total disability. The injury complained 
of is stated as follows :— 

“Complainant would now show the court that some time in 
November, 1913, he went to Nashville, Tenn., to attend the foot- 
ball game between Vanderbuilt and Sewanee. That the day was 
rather cool and the ground was rather damp. He attended the 
game on the afternoon of November 27, 1913, and at that time 
contracted a cold, resulting in lumbago; that he stayed in Nash- 
ville all night and sat up until about 12 o'clock, returning home 
the next day, the 28th. On the morning of the 28th he awoke 
with a cold and lumbago, and in the evening came home and went 
to bed and was confined to his room and bed for seven consecutive 
days. He consulted Dr, Mitchell and told Dr. Mitchell that he 
was going to take some medicine known as ‘Black Draught,’ 
thinking by this means to clean out his system and thus restore 
his health. This medicine was composed of two-thirds of a pint 
of whiskey and a box of ‘Black Draught,’ which was a very strong 
liver medicine. These were poured together so as to make the 
whole in quantity above one quart. The effect of this medicine 
was to purge the system. Complainant took a dose of this 
medicine on the morning of the 3d of December, and con- 
tinued this treatment, taking it before each meal until the 
following evening. The consequence of taking his medicine was 
to debilitate the system, and this resulted in a very weak physical 
condition. This condition obtained until Thursday, when com- 
plainant was lying on the bed and had had a short nap up to 


* Decision rendered, Jan. 15, 1916. From a transcript. 
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about 8 o’clock. Thereupon he called to his wife to bring him the 
Nashville Banner, and asked her to turn on the light at the head 
of the bed so that he might read the paper. Complainant then 
reached for the paper and raised it above his head and the light 
was turned on, when he found he had lost the sight of his left 
eye. On raising his hands he felt some change had come over 
his left eye. On consulting a physician he was informed that 
the loss of his left eye was due to the fact that in his weakened 
condition, resulting from the purging of the ‘Black Draught,’ that 
he raised his hand suddenly to get the paper, and that his blood 
pressure was strong and rushed to his head, causing a blood rup- 
ture of the retina—that is, causing a little clot of blood to rest on 
the nerve of the eye or in the retina, thereby destroying his sight. 
Complainant charges that the loss of his left eye resulted wholly 
from accidental means.” 


The demurrer, which the Chancellor sustained, raised the 
point that the injury or disability suffered was caused by sick- 
ness or disease, and not through accidental means resulting di- 
rectly, independently, and exciusively of all other causes. 

The general rule is that an injury is not produced by accidental 
means, within the meaning of this policy, where the injury is 
the natural result of an act or acts in which the insured inten- 
tionally engages. A person may do certain acts, the result of 
which produce unforeseen consequences, resulting in what is 
termed an accident, yet it does not come within the terms of this 
contract. The policy does not insure against an injury that may 
be caused by a voluntary, natural, ordinary movement, executed 
exactly as was intended. 


Therefore to determine the matter we look not to the result 
merely, but to the means producing the result. It is not suffi- 
cient that the injury be unusual and unexpected, but the cause 
itself must have been unexpected and accidental. Re Scarr (1905), 
1 K. B. 367, 2 B. R. C. 358; 82 L. T. N. S. 128; 21 Mimes 
L. R. 173; 1 Ann. Cas. 787; Cledera vs. Scottish Accident Ins. 
Co. (1892), 19 R. 355; 29 Scott L. R. 303; Smith vs. Travelers’ 
Ins. Co. (1914), 219 Mass. 147; 106 N. E. 607; 54 L. R. A. 
(N. B.) 1915-B, p. 872; Feder vs. Iowa St. Traveling Men’s 
Ass’n, 107 Iowa 538; 43 L. R. A. 6693; Shanburg vs. Fidelity 
& Casualty Co., 143 Fed. 651 (affirmed in 158 Fed. 1), 19 L. 
R. A. (N. S.), 1206; Lehman vs. Great West. Acc. Ass’n, 
133 N. W. 752; 42 L. R. A. (N. S.), 563; Smouse vs. Iowa St. 
Traveling Men’s Ass’n, 118 Iowa 436, 92 N. W. 53; Mc- 
Carthy vs. Travelers’ Ins. C., 8 Buss. 362, Fed. Cas. No. 8, 682; 
Niskern vs. Travelers’ Ins. Co., 190 Fed. 258; Cobb vs. Pre- 
ferred Mut. Acc. Ass’n, 96 Ga. 818; Travelers’ Ins. Co. vs. 
Selden, 78 Fed. 285; Bouthard vs. Railway Passenger, etc., 
- 34 Conn. 576, Fed. Cas. No. 13, 182. ’ 


Attention is especially directed to the very excellent notes on 
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the subject in 42 L. R. A. (N. W.) 563, and 1 Ann. Cas. 787. 
These notes illustrate the subject by statements of the facts. 

In the foregoing cases no liability was found because the injury 
was not produced by accidental means. 

In Cobb vs. Preferred Mut. Acc. Ass’n, supra, the plaintiff was 
in a feeble condition and in carrying his baggage a short distance 
it was found that his eye was affected, finally resulting in blind- 
ness. The plaintiff had not fallen nor received any shock, blow 
or jar, and there was nothing unusual in the manner of carrying 
the baggage or his movement while so doing. It was considered 
that the means producing the injury was not accidental. 

In Feder vs. Iowa St. Traveling Men’s Ass’n supra, a rupture 
of an artery occurred while the insured was reaching in an 
ordinary way over a chair to close some window shutters, and 
he did not fall or lose his balance. Everything was done as in- 
tended. It was held the rupture was not sustained through ac- 
cidental means. 

The same doctrine is announced in other cases, but a recovery 
had because the injury was sustained through accidental means. 
These cases are :— 

Standard Life & Acc. Ins. Co. vs. Schmaltz, 66 Ark., 588, 
74 Am. St. Rep. 112, 53 S. W. 49; Atlantic Acc. Ass’n vs. 
Alexander, 104 Ga., 709; 42 L. R. A. 188, 31 S. E. 939; 
McGlinchey vs. Fidelity & Casualty Co., 80 Main. 251, 6 Am. 
St. Rep. 190, 14 Atl. 13; Reynolds vs. Equitable Acc. Ass’n, 
59 Hun. 13,1 N. Y. Supp. 738; Pervonger vs. Casualty, etc., Co., 
85 Misc. 31; Bailey vs. Interstate Casualty Co., 40 N. Y. Supp. 
513; Roddy vs. Travelers’ Ins. Co., 3 N. Mexico, 443, 9 Pac. 348; 
Taylor vs. Gen. Acc. Cor., 208 Pa. 438, 57 Atl. 830; Stout vs. 
Mut. L. Ins. Co., 130 Col. 471; 62 Pac. 732; Mutual Acc. Ass’n 
vs. Barry, 131 U. S. 100. 

The following authorities are in conflict with those above 
cited :— 

North Carolina L. & A. Ins. Co. vs. Burroughs, 69 Pa. 43, 
8 Am. Rep. 212; Horsefall vs. Pacific Mut. L. Ins. Co., 32 
Wash. 132, 63 L. R. A. 424, 98 Am. St. Rep. 846, 72 Pac. 1028; 
Young vs. Railway Mail Ass’n, 126 No. App. 325, 103 S. W. 457; 
Rose vs. Commerical Mut. Acc. Co., 12 Pa. Sup. Ct. 394; Patter- 
son vs. Ocean Acc. & Guaranty Co., 25 App. D. C. 46. 

Now looking to the particular facts here alleged, we find the 
cause alleged to have produced the injury was a natural and 
ordinary movement. Complainant was lying quietly on the bed 
and called to his wife to bring him the Nashville Banner that he 
might read it. He then reached for the paper and raised it above 
his head, and the light was turned on, when he found he had 
lost the sight of his left eye. He was informed by his physician 
that the loss of the eye was due to the fact that in his weakened 
condition, resulting from the purgative: he had taken, he raised 
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his hand suddenly to get the paper and that his blood pressure 
was strong and rushed to his head, causing a blood rupture of the 
retina, thereby destroying his sight. The weakened condition 
due to the purgative was not accidental, nor was the excessive 
blood pressure, both being physical conditions produced from 
natural causes. The movement of the hand suddenly to get the 
paper was executed exactly as intended. It was a simple and 
ordinary movement. The rushing of the blood with excessive 
pressure, rupturing the retina, was therefore caused by natural 
means. While the result was not foreseen, the causes producing 
that result were not accidental. It is well in line with the cases 
above cited sustaining the majority rule, which we adopt. This 
rule affords a reasonable interpretation of the contract. 

The position here taken is not in conflict, as we view it, with 
the opinion of our court in Insurance Co. vs. Bennett, 6 Pickl. 256, 
when the facts of that case are properly considered. 

We deem it unnecessary to pass upon the next point, raised 
by demurrer, namely, that if the injury may be said to have re- 
sulted through accidental means, yet it did not so result, “directly, 
independently and exclusively of all other causes.”” The learned 
Chancellor sustained the demurrer in this respect also, and there 
is strong authority for his position. But inasmuch as the fore- 
going is decisive of the case, and the question of proximate cause, 
and what contributing facts would be too remote to be considered 
as entering into the accidental means producing the injury, must 
depend upon the facts of each case, discussion on that point is 
omitted. Affirmed. 


settee eee 


COURT OF APPEALS OF MARYLAND. 


NATIONAL LIFE INS. CO. OF UNITED STATES 
vs. 


FLEMING et at. (No. 15.)* 


1. INSURANCE—ACCIDENT INSURANCE—BURDEN OF PROOF. 

In an action on an accident policy, the burden of proving defenses that 
insured, when she met her death, was not in such a position as to 
fall within the terms of the policy, is upon the insurer. 

(For other cases, see Insurance, Cent. Dig. §§ 1555, 1645-1668; Dec. 
Dig. § 646.) 


2. INSURANCE— ACCIDENT INSURANCE — ACTIONS — JURY 
QUESTION. 
In an action on an accident policy to recover for the death of insured, 


* Decision rendered, Dec. 2, 1915. 96 Atl. Rep. 281. 
Vol. XLVII—19. 
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whom it was claimed was thrown from a street car, the questions 
whether she was guilty of negligence in exposing herself to un- 
necessary danger, or whether she was injured while attempting to 
leave the car, under both of which conditions the policy did not 
apply, held for the jury. 

(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. 
Dig. § 668.) 


3. INSURANCE— ACCIDENT POLICIES—LIABILITY—“IN A 
PLACE REGULARLY PROVIDED FOR THE TRANSPORTA- 
TION OF PASSENGERS. 


Where an accident policy provided a payment for loss of life resulting 
from accidental bodily injuries while actually riding as a passenger 
in a place regularly provided for the transportation of passengers 
within a surface, underground, or elevated railroad car, or other 
public conveyance, no recovery can be had for the death ‘of insured 
while riding on a street car, unless the injuries causing death were 
received while riding as a passenger “in a place regularly provided 
for the transportation of passengers.” 

(For other cases, see Insurance, Cent. Dig. §§ 1164, 1173, 1174; Dec. Dig. 
§ 452.) 


4, INSURANCE—ACCIDENT INSURANCE—DEFENSES. 

A platform of a street car is not a place regularly provided for the trans- 
portation of passengers within a surface car or elevated railroad 
car, or other public conveyance within an accident policy, providing 
an indemnity for loss of life for injuries sustained through acci- 
dental means while riding as a passenger in such a place. 

(For other cases, see Insurance, Cent. Dig. §§ 1164, 1173, 1174; Dec. 
Dig. § 452.) 


6. INSURANCE—ACCIDENT POLICIES—“‘WHOLLY DIS- 
ABLED.” 

Under an accident policy providing that should the assured sustain any 
bodily injury effected by external, violent or accidental means, not 
happening as specified in section ', which shall wholly disable the 
insured, the company will pay one twenty-fifth of the indemnity pro- 
vided in section A, accidental bodily injuries resulting in assured’s 
death, which did not happen as specified in section A, must be taken 
as wholly disabling the insured and entitling recovery of the in- 
demnity. 

(For other cases, see Insurance, Cent. Dig. § 1310; Dec. Dig. § 524.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Wholly Disabled.) 


Appeal from Superior Court of Baltimore City; Morris A. Soper, 
Judge. 

“To be officially reported.” ) 

Action by John C. Fleming and others against the National Life 
Insurance Company of the United States. From a judgment for plain- 
tiffs, defendant appeals. Reversed. 


Argued before Boyd, C. J., and Briscoe, Burke, Thomas, Pattison, 
Urner, Stockbridge, and Constable, JJ. 


Charles W. Main, of Baltimore, for Appellant. 
Daniel R. Randall, of Baltimore (Brown, Brune & Thomas, of Bal- 
timore, on the brief), for Appellees. 
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THomas, J. 
This suit was brought by the beneficiaries to recover on an 
accident insurance policy. The policy was issued by the National 
Insurance Company of the United States to Anna F. Hunt, on 
the 28th of May, 1912, and the company, subject to the condi- 
tions and limitations therein, thereby promised to pay as follows 
(section A) :— 
“Total Losses. 
For loss of life etc. 
For loos of DOG C708... occ sccccccevess $2,500.00, etc. 
For loss-of both hands etc. 
For loss of both feet 00.00, etc. 
For loss of one hand and one foot .00, etc. 
For loss of one hand 5.00, etc. 
For loss of one foot .00, etc. 
For loss of one eye .00, etc. 


“Provided such loss shall result within thirty days from date 
of accident, from accidental bodily injuries, solely and inde- 
pendently of all other causes, and only if such injuries are re- 
ceived as follows: (1) While actually riding as a passenger in 
a place regularly provided for the transportation of passengers, 
within a surface, underground or elevated railroad car, steam- 
boat, public automobile, omnibus, cab or other public conveyance 
provided by a common carrier for passenger service only,” etc. 


Under the title “General Agreements,” the policy provided 
that the insurance did not cover fatal or nonfatal injuries result- 
ing from vertigo, “exposure to unnecessary danger,” etc., and 
that the benefits under “clause 1 of section A shall not apply to 
any fatal injuries * * * received while entering or leaving, 
or which may-result from attempting to enter or leave any of 
the conveyances therein specified.” 


The declaration contained the common counts in assumpsit, 
and also a special count, in which, after setting out the issuing of 
the policy, etc., it was alleged that on the 7th of August, 1912, 
“while the said Anna F. Hunt was riding as a passenger upon a 
surface car at Los Angeles, Cal., and using all proper precau- 
tion against accident or injury, she was thrown or fell from the 
car platform of such car to the street and then and there received 
such injuries as resulted in her death on the said 7th of August, 
1912,” etc. 


The case was tried before the court without a jury, and at the 
conclusion of the testimony the defendant offered five prayers. 
The first three prayers sought to withdraw the case from the 
court, sitting as a jury, upon the following grounds: (1) Be- 
cause the evidence shows “that the injuries which caused the 
death of the assured were not received while actually riding as a 
passenger in a place regularly provided for the transportation of 


” 
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passengers within a surface, underground, or elevated railroad 
car provided by a common carrier for passenger service only.” 
(2) Because the evidence shows that the injuries which caused 
the death of the assured resulted from her exposing herself to 
unnecessary danger. (3) Because the evidence shows “that the 
injuries were received while the insured was leaving or resulted 
from attempting to leave the car.” The fourth prayer contained 
the instruction that if the court, sitting as a jury, should find 
from all the evidence that the injuries which caused the death of 
the assured “resulted from her exposing herself to unnecessary 
danger,” the verdict should be for the defendant, and the fifth 
prayer presented the proposition that, if the court should find 
from all the evidence that the injuries which caused the death of 
the assured “were received while leaving, or resulted from at- 
tempting to leave, the car,” then the verdict should be for the 
defendant. The court below rejected the first three prayers and 
granted the fourth and fifth. The defendant excepted to the 
rejection of its first, second, and third prayers, and has brought 
this appeal from the judgment in favor of the plaintiff for $2,500. 

The evidence, which was taken in Los Angeles, Cal., under a 
commission issued out of the Superior Court of Baltimore City, 
shows that the accident which resulted in the death of the as- 
sured occurred about 9:30 o’clock in the evening, in August, 1912, 
while she was riding as a passenger on one of the street cars of 
Los Angeles. The front and rear ends of the car on which she 
was riding were open, and there was a closed compartment in the 
center. There were six seats on the rear end of the car—three 
on each side—with an aisle running through the center to the 
rear platform of the car. The platform was about seven feet 
wide, and the distance between the back seats and the rear end 
of the car was about three feet. The two steps from the platform 
were of the same width as the platform, and there was a handrail 
on the rear end of the car. 

At the time of the accident, the rear end, aisle and platform of 
the car were crowded with passengers. The assured was ap- 
parently not familiar with the streets or route of the car. The 
conductor in charge of the car testified that when she entered the 
car she asked him if it went to Tenth and Flower streets, and 
that when he replied, “No, it goes to Tenth and Figueroa, one 
block, or Eighth and Flower, two blocks,” she said, “All right.” 
According to the testimony produced by the plaintiffs, the as- 
sured was occupying one of the seats on the rear end of the car, 
and, when the car had passed Flower street and was approaching 
Figueroa street, she said to one of the witnesses, “Eighth and 
Rigueroa?” and when the witness replied, “Yes,” she got up and 
went down the aisle to the platform, and when she reached the 
platform she grabbed for the handrail and missed it and fell or 
was thrown from the car. The car was stopped, and the assured 
was found lying on the railroad track in an unconscious condi- 
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tion and died a few hours later. Some of the evidence produced 
by the defendant tends to show that the assured deliberately 
stepped from the platform of the car while the car was running at 
the rate of six or seven miles per hour. 

[1, 2] In reference to the second and third prayers, it is only 
necessary to say that the burden was on the defendant to estab- 
lish the defenses relied upon, and that the questions whether the 
assured was guilty of negligence or of exposing herself to un- 
necessary danger, and whether she was injured while leaving or 
attempting to leave the car, were, under the circumstances of this 
case, questions of fact to be determined by the court, sitting as 
a jury. 1 Cyc. 290; 1 Corpus Juris, 497;. Anthony vs. Mercan- 
tile Mut. Acc. Ass’n, 162 Mass. 354, 38 N. E. 973, 26 L. R. A. 406, 
44 Am. St. Rep.367; Freeman vs. Travelers’ Ins. Co., 144 
Mass. 572, 12 N. E. 372; Preferred Acc. Ins. Co. vs. Muir, 
126 Fed. 926, 61 C. C. A. 456; United Railways vs. Riley, 
109 Md. 327, 71 Atl. 970; Alton R., Gas & Electric Co. vs. Webb, 
219 Ill. 563, 76 N. E. 687. 

The car was approaching Figueroa street, and the rear end 
and platform of the car were crowded with passengers, and the 
assured may have gone upon the platform with the view of 
being prepared to get off the car as soon as it stopped at Figueroa 
street. We said in the case of United Railways vs. Riley, supra, 
that, “when the nature of the act relied on to show contributory 
negligence can only be determined by all the circumstances at- 
tending the transaction, it is within the province of the jury to 
characterize it,” and in that case the court refused to hold that 
the plaintiff was guilty of contributory negligence, as a matter of 
law, in being on the platform of the car at the time of the 
accident. 

The plaintiffs’ evidence was to the effect that the assured fell 
or was thrown from the platform, while the defendant offered 
evidence tending to show that she stepped from the car while it 
was in motion. In the case of Anthony vs. Mercantile Mut. Acc. 
Ass’n, supra, the Supreme Judicial Court of Massachusetts said: 

“The burden being on the defendant to prove that it was from 
one of the excepted causes, the question remains whether the jury 
should have been instructed, as a matter of law, that the burden 
was sustained. It is not often, where a party has the burden of 
proving a fact by the testimony of witnesses, that the jury can be 
required by the court to say that the fact is proved. They may 
disbelieve the witnesses. If the conclusion is to be reached by 
drawing inferences of fact from other facts agreed, ordinarily 
the jury alone can draw these inferences.” 

The same rule is stated and applied in the cases of Calvert 
Bank vs. Katz, 102 Md. 56, 61 Atl. 411, and Lemp Brewing Co. 
vs. Mantz, 120 Md. 176, 87 Atl. 814. 

[3] The defendant’s first prayer presents a different proposi- 
tion. The policy in question is in effect an undertaking on the 
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part of the defendant to pay the sums mentioned for the losses 
referred to in section A if the injuries are received by the as- 
sured while actually riding as a passenger in a place regularly 
provided for the transportation of passengers within a surface, 
underground, or elevated railroad car, or other public convey- 
ance provided by a common carrier for passenger service only, 
and to entitle the plaintiff to recover the $2,500 for loss of life, 
mentioned in section A, they were required to show that the in- 
juries were received under the circumstances stated in clause 1. 
In the case of Freeman vs. Travelers’ Ins. Co., 144 Mass. 572, 
12 N. E. 372, the court, referring to a policy of insurance, said: 

“If such instrument contain in it, first, a general clause, and 
afterwards a separate and distinct clause which has the effect 
of taking out of the general clause something that would other- 
wise be included in it, a party, relying upon the general clause, 
in pleading, may set out that clause only, without noticing the 
separate and distinct clause which operates as an exception; but, 
if the exception itself be incorporated in the general clause, then 
the party relying on it must, in pleading, state it, together with 
the exception. It is a general rule of the law of evidence that it 
is necessary for a party to prove the substantive facts which he 
is required affirmatively to aver in his pleading.” 

[4] The evidence adduced by the plaintiffs shows that the 
assured at the time she fell or was thrown from the car was not 
“in a place regularly provided for the transportation of pas- 
sengers,” within the car, but was on the platform of the car. In 
the case of Attna Life Insurance Co. vs. Vandecar, 86 Fed. 282, 
30 C. C. A. 48, it was held that a person riding on the platform 
of a car was not riding in a conveyance, and the court said :— 


“The words ‘in a passenger conveyanee’ were doubtless used 
advisedly, and for the express purpose of limiting the defendant’s 
liability. The reason for so doing is * * * apparent. The 
place specified in the contract, ‘in a passenger conveyance,’ is a 
place of little or no danger, and the risk assumed is slight, while 
on the platform of a conveyance using the motive power de- 
scribed in the contract [of insurance], and especially, as in this 
case, on the platform of a railway car, is an exceedingly danger- 
ous place when the train to which the car is attached is in mo- 
tion. * * * We think the words used in the contract clearly 
indicate the intention of the parties.” 

In the case of Mitchell vs. German Commercial Acc. Ins. Co., 
179 Mo. App. 1, 161 S. W. 362, the assured was injured while 
attempting to get on a street car, and the court held that he was 
not injured while riding within the car, and said :— 

“The language of the policy is entirely clear to the effect that 
insurance * * * for accidental death is vouchsafed only in 
those cases where the injuries received which result in death 
occur while riding as a passenger in a place regularly provided 
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for the transportation of passengers by a common carrier. * * * 
The courts are not authorized to seize upon certain and definite 
covenants, expressed in plain English, with violent hands, and 
distort them so as to include a risk clearly excluded by the in- 
surance contract.” 


In the case of Van Bokkelen vs. Travelers’ Ins. Co., 34 App. 
Div. 399, 54 N. Y. Supp. 307, which was affirmed in 167 N. Y. 
590, 60 N. E. 1121, the assured was thrown or fell from the 
platform of a car, and the court held that he was not injured 
“while riding as a passenger in a passenger conveyance”; and in 
the case of Preferred Acc. Ins. Co. vs. Muir, 126 Fed. 926, 
61 C. C. A. 456, the court distinguished that case, where the 
language of the policy was, “riding as a passenger in or on a pas- 
senger conveyance,” from a case where the provision of the policy 
was, “if such injuries are sustained while riding as a passenger 
in a passenger conveyance.” In the case of Anable vs. Fidelity 
& Casualty Co. of New York, 73 N. J. Law, 320, 63 Atl. 92, Id., 
74. N. J. Law, 686, 65 Atl. 1117, the language of the policy was 
somewhat different from the terms of the policy here in question, 
but the reasoning of the court is in accord with the cases from 
which we have quoted. The case of King vs. Travelers’ Ins. Co., 
101 Ga. 64, 28 S. E. 661, 65 Am. St. Rep. 288, placed a different 
construction upon the words, “in any passenger conveyance,” and 
held that the plaintiff, who was injured while attempting to alight 
from a moving street car, was entitled to recover. But that case 
relied upon the statement in 2 May on Ins. § 524, where it is said, 
“A person may be said to be traveling in a carriage while alight- 
ing therefrom, until he has completely disconnected himself and 
alighted,” and the case of Northrup vs. Ry. Passenger Assur- 
ance Co., 43 N. Y. 516, 3 Am. Rep. 724. 


In the case at bar the policy exempts the company from lia- 
bility for injuries received while the assured is entering or leav- 
ing a car, and in the case of Northrup vs. Ry. Passenger Assur- 
ance Co., supra, the terms of the policy were unlike the provision 
of the policy in this case and the case of Van Bokkelen vs. Trav- 
eler’s Ins. Co., supra. The language of the policy with which we 
are now concerned, while “riding as a passenger in a place regu- 
larly provided for the transportation of passengers, within a 
surface, underground or elevated railroad car,” is too clear and 
free from ambiguity to admit of any doubt as to the intention of 
the parties, and should not therefore be construed to include risks 
clearly excluded by the terms of the contract. 

The defendant’s first prayer refers to the pleadings in the case, 
and in their declaration the plaintiffs seek to recover only on 
the promise in the policy, in section A, to pay $2,500 for loss of 
life. Therefore as the contract-of the defendants, in section A, 
was to pay the $2,500 for loss of life if the assured was injured 
while riding as a passenger within a surface, underground, or 
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elevated railroad car, and as the evidence shows that the assured at 
time she received the injuries which resulted in her death was 
not riding within the car from which she fell or was thrown, the 
defendant’s first prayer should have been granted. 


[5] There are only two other exceptions, and they relate to the 
rulings of the court on the evidence. The evidence admitted in 
the first exception, and the evidence the court refused to strike 
out in the second exception, could not have injured the defend- 
ant, and, even if it was inadmissible, its admission would not 
constitute reversible error. 

[6] In section C of the policy the following provision was 
made for special indemnity :— 

“Should the assured sustain any bodily injury, effected ex- 
clusively by external, violent or accidental means, not happening 
as specified in section A hereof, which shall, independently of all 
other causes, immediately, continuously and wholly disable the as- 
sured and be the sole cause of one of the total losses mentioned 
in section A, within thirty days of the date of the event causing 
such injury, the company will pay one twenty-fifth of the 
amounts specified in section A for such loss.” 

As the assured sustained a bodily injury, which did not hap- 
pen as specified in section A, and which, independently of all 
other causes, immediately, continuously, and wholly disabled the 
assured, and was the sole cause of her death, one of the total 
losses mentioned in section A, the plaintiffs would, under proper 
pleadings, be entitled to recover under scction C 1/25 of the 
$2,500 mentioned in section A for loss of life. 

There are cases holding that the words “wholly disable” and 
the words “total disability” do not include death, but these cases 
all rest upon the particular provisions*of the policy under consid- 
eration. Hall vs. American Insurance Co., 96 Ga. 413, 
23 S. E. 310; Dawson vs. Accident Ins. Co. of North America, 
38 Mo. App. 355. Here the policy refers to injuries wholly dis- 
abling the assured and causing one of the losses mentioned in 
section A, and one of the losses mentioned in section A is the 
loss of life. Moreover, section C is obviously intended to cover 
the losses mentioned in section A resulting from injuries not re- 
ceived under the circumstances stated in clause 1 of section R, 
and which would not otherwise be covered by the policy. 

Section 22 of article 5 of the Code provides :— 

“In all cases where judgment shall be reversed or affirmed by 
the Court of Appeals, and it shall appear to the court that a new 
trial ought to be had, such a new trial shall be awarded,” etc. 

In this case we will reverse the judgment without awarding a 
new trial, but we will grant the appellees leave to make applica- 
tion for a new trial, if they so desire, and then determine whether 
it shall be awarded. Milske vs. Steiner Mantel Co., 103 Md. 235, 
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63 Atl. 471,5 L. R. A. (N. S.) 1105, 115 Am. St. Rep. 354; 
State vs. Wilson, 107 Md. 129, 68 Atl. 609. 
Judgment reversed, with costs to the appellant. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


SUFFOLK. 


ROCCI 
vs. 


MASSACHUSETTS ACCIDENT CO.* 


1. INSURANCE—FORFEITURE OF POLIC Y—CONDITIONS— 
NONPAYMENT OF PREMIUM—VALIDITY. 


A condition in a policy of health and accident insurance, voiding it for 
nonpayment of premiums, is valid and self-executing. 

(For other cases, see Insurance, Cent. Dig. §§ 703, 761, 780, 826, 840, 891, 
895-902, 904, 913; Dec. Dig. §§ 310, 349.) 


2. INSURANCE— FORFEITURE OF POLICY — CONDITIONS — 
NONPAYMENT OF PREMIUM—WAIVER. 


Under a condition in a policy of health and accident insurance voiding 
it for nonpayment of premiums, failure is not excused by illness of 
the insured before the payment was due. 


(For other cases, see Insurance, Cent. Dig. §§ 925-930; Dec. Dig. § 362.) 


3. INSURANCE—NOTICE AND PROOF OF LOSS—TIME. 


Where a policy of accident and health insurance required proof of sick- 
ness to be made within thirty days from the date of termination of 
the disability and the insured made a claim covering a year’s dis- 
ability in good time, but the claim was valid only for the first month, 
failure to give the notice and proof within thirty days of the termi- | 
nation of the liability of the company did not forfeit the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 1328-1336; Dec. Dig. § 539.) 


4. INSURANCE—LIABILITY — ACCIDENT AND HEALTH _IN- 
SURANCE—CONDITIONS OF POLICY—INSURANCE 
POLICY. 

A policy of insurance being a written contract, its terms must be given 
a reasonable construction, and not stretched beyond their evident 
meaning. 

sei oe) cases, see Insurance, Cent. Dig. §§ 292, 294-298; Dec. Dig. 

146. 


5. INSURANCE—ACCIDENT AND HEALTH INSURANCE—CON- 
DITIONS OF POLICY. 


A stipulation in a policy of accident and health insurance that there can 
be no recovery except during continuous confinement within the 


* Decision rendered, Jan. 7; 1916. 110 N. E. Rep. 972. 
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house is reasonable and valid, where the rate of premium is based 
upon the unlikelihood of such confinement. 


(For other cases, see Insurance, Cent. Dig. § 1310; Dec. Dig. § 525.) 


6. INSURANCE—ACCIDENT AND HEALTH INSURANCE—CON- 
TINUOUS DISABILITY—“CONTINUOUSLY’—“WITHIN THE 
HOUSE.” 

Where a policy of accident and health insurance provided that there 
should be no liability unless the insured was continuously confined 
to the house, evidence that the insured stayed two weeks in his own 
house, went to his sister’s house and stayed two weeks, went to the 
city hospital for three weeks and another hospital for four weeks, 
went home, went to a town several miles away and entered another 
hospital, fails to show liability under the policy, “continuously,” 
as used therein, meaning uninterruptedly, in unbroken sequence, 
without intermission or cessation, and without intervening time, and 
“within the house” meaning in the absence of some exigency, within 
one house. 

(For other cases, see Insurance, Cent. Dig. § 1310; Dec. Dig. § 525.) 

(For other definitions, see Words and Phrases, First and Second Series, 
Continuously.) 


7. INSURANCE—CONTRACTS—CONSTRUCTION. 


Obscure or equivocal words and phrases in a policy of insurance must 
be construed strongly against the insurer; but the rule does not ap- 
ply where the words are so plain as to leave no room for construction. 


(For met cases, see Insurance, Cent. Dig. §§ 292, 294-298; Dec. Dig. 
§ 146. 


9, INSURANCE— ACTIONS—TENDER OF MONEY PAID—NE- 
CESSITY. 

Where the insured received money, which he alleged was a part pay- 
ment, and the insurer alleged was full payment, for a loss, he was 
not obliged, in suing on the policy, to make tender of the amount 
received; but it might be treated as a payment on account. 

(For other cases, see Insurance, Cent. Dig. §§ 1520-1528; Dec. Dig. 

§ 612.) 


Report from Superior Court, Suffolk County. 
Action by Michele Rocci against the Massachusetts Accident Com- 
pany. Case reported, and new trial ordered. 


Webster A. Chandler, of Boston, for Plaintiff. 
W. C. Cogswell, of Boston, for Defendant. 
: Ruce, C. J. 

This is an action on a policy of health and accident insurance. 
There was evidence tending to show that the plaintiff was taken 
ill on October 9, 1909. A certificate of an attending physician 
states that on December 16, 1910, he still was unable to do any 
work. 

[1, 2] It was a condition of the policy that :— 

“F, Failure to make any payment on or before the date when 
the same is due shall terminate this policy. * * * 

“J. Cancellation——tThis policy shall terminate and cease to be 
in force upon failure to pay a premium.when due.” 
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The provision as to payments was :— 

“Regular payments $1.00 monthly, commencing December 1, 
1906.” 
Another provision was :— 


“Notice of regular payments stipulated hereon is expressly 
waived. Failure to comply with all of the agreements, provisions 
and conditions of this policy shall invalidate all claims hereunder.” 

There was evidence that all premiums were paid up to De- 
cember 1, 1909, and that none were paid after that date. This 
provision as to payments is valid and not unusual in contracts of 
this sort. Dolan vs. Court Good Samaritan, 128 Mass. 437. 
When the payment due on January 1, 1910, was not made, then 
the policy became canceled according to its own terms without 
any further act. It is a self-executing provision. No claim can 
be made to benefits which otherwise might have accrued after 
the date of the avoidance of the policy in that way. Kidder vs. 
Order of Golden Cross, 192 Mass. 326, 336, 78 N. E. 469; 
O’Toole vs. Jennings, 219 Mass. 105, 106 N. E. 601. There is 
nothing in the terms of the policy or in the circumstances dis- 
closed to warrant an inference that the definite and explicit words 
as to cancellation for nonpayment.of premiums are not to be 
given their ordinary signification. ‘The fact that illness had begun 
before the payment was due does not excuse payment. There 
can be no successful contention that this condition was waived 
because of the illness. All liability after the first month has been 


contested by the insurer. There is no liability after January 1, 
1910. 


[3] The jury found that the period for which the plaintiff 
was entitled to recover ended on October 18, 1910. The policy 
provided that :— 


“Proof * * * of any sickness for which claim can be 
made must be furrfished to the company * * * within thirty 
days from the date * * * of the termination of disability.” 

Such proof was filed with the company on January 2, 1911. It 
is contended that this was not a compliance with the policy and 
that the plaintiff’s claim thereby is forfeited. ‘The policy pro- 
vides for two different sick benefits, one, “Benefit No. 6,” a 
“sickness indemnity payable when the insured by reason of sick- 
ness is necessarily and continuously confined within the house,” 
and the other, “Benefit No. 7,” “non-confining sickness in- 
demnity, payable when the insured shall be wholly and contin- 
uously disabled from performing every duty pertaining to any 
business or occupation.” The equivalent of “disability” occurs in 
this clause and not in “Benefit No. 6” under which the plaintiff's 
claim arises. While the policy is not very clear in this regard, 
it does not require the proof to be made within thirty days after 
the end of the period for which the sick benefit is claimed. 
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Apparently there is no requirement as to time of making proof 
applicable expressly to Benefit No. 6. But the time for proof as 
to both sick benefits is the same, namely, within thirty days after 
the “termination of disability.” Looking to the policy for a 
definition of the meaning of these words, it is found in Benefit 
No. 7 as quoted above. While this sometimes may be inconvenient 
and prolong unduly the adjustment of claims, yet it seems to be 
the reasonable construction of the policy. It follows that it could 
not be ruled as matter of law that the proof must be furnished 
within thirty days after the termination of the time for which the 
plaintiff was entitled to indemnity. The defendant’s eighth re- 
quest for ruling was denied rightly. 


[4-7] The ground for recovery of “Benefit No. 6,” which the 
plaintiff claims, is stated in the policy to be that “the insured is 
necessarily and continuously confined within the house.” This 
clause was embodied in its exact words in a request for instruc- 
tions. The denial of this request was error. A policy of in- 
surance is a written contract. Its terms are to be given a reason- 
able construction. Each party is entitled to have the contract 
interpreted according to the words used, and not stretched to 
include gratuities to one whose misfortune may excite sympathy. 
A stipulation that there can be no recovery, except for a period 
while the insured is continuously confined within the house, is a 
reasonable one. It is for the parties to decide whether they want 
this kind of insurance. Presumably, the rate charged was based 
on the unlikelihood of such sickness continuing for a long period 
as compared with a simple disability sickness. ‘The contrast be- 
tween a benefit payable for a sickness which confines the insured 
continuously within the house, and one which merely disables 
him from all business or employrhent, is distinctly made in the 
policy at bar and a different rate of benefit is payable for each 
kind of sickness. It is an elementary rule in the interpretation 
of contracts that whenever reasonably practi¢able every word 
shall be given effect. It must be presumed that words have been 
employed for the purpose of expressing the intent of the parties. 
The word “continuously” in its common and accepted significance 
means uninterruptedly, in unbroken sequence, without inter- 
mission or cessation, without intervening time. While it should 
not be given a constricted interpretation as applied to the subject- 
matter, so as to exclude, for example, a transfer of a person 
seriously ill from his house to a hospital and back again, or other 
imperative removals, it cannot be extended to include frequent 
changes from one house to another. Such a policy of insurance 
as that here in controversy means that its benefit is payable only 
to an insured suffering from such serious malady that he is not 
able to break his confinement to the house with journeys of any 
substantial character outside its confines. It is too plain for 
discussion that one cannot be “continuously confined within the 
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house” and at the same time take a trip to Italy. “Within the 
house” naturally means one house in the absence of some ex- 
igency, especially when construed with the next clause, which 
requires that the insured be “therein regularly visited by a legally 
qualified physician.” It is difficult to see how an insured who, 
as did the plaintiff, remained two weeks in his own house, then 
went in a carriage to his sister’s house in Roxbury where he stayed 
two weeks, and thereafter was three weeks in the city hospital, 
three or four weeks in another hospital, and then, after another 
period at home, went to Medford, a city several miles north of 
Boston, for two weeks, and thereafter was at still another hospital 
in the south of Boston, can be said with any due regard to the 
meaning of the words to have been “continuously confined within 
the house and * * * therein regularly visited” by a physi- 
cian. The widest extension of which these words seem sus- 
ceptible hardly can include such frequent interruptions of the 
continuity of confinement within the house. ‘The contrast made 
by this policy between “Benefit No. 6” and “Benefit No. 7,” the 
one for continuous confinement in the house and the other for 
business disability, cannot be ignored nor construed away. 
Doubtless, as to the meaning of obscure or equivocal words and 
phrases, the presumption is against the insurer, by whom the 
contract is drawn. McAllister vs. New England Mutual Life 
Insurance Co., 101 Mass. 558, 561, 3 Am. Rep. 404; Ferguson 
vs. Union Mutual Life Ins. Co., 187 Mass. 8, 14, 72 N. E. 358. 
But that principle does not apply where the words are so plain 
that there is no room for construction. Sawyer vs. Masonic 
Protective Ass’n, 75 N. H. 276, 73 Atl. 168; explaining Scales 
vs. Masonic Protective Ass’n, 70 N. H. 490, 48 Atl. 1084; Bishop 
vs. U. S. Casualty Co., 99 App. Div. 530, 91 N. Y. Supp. 176; 
Bruzas vs. Peerless Casualty Co., 111 Me. 308, 89 Atl. 199. Con- 
siderable liberality of construction has been given to the words 
“confinement to the house,” as used in health insurance contracts, 
although some decisions have gone rather far in applying those 
words. See cases collected in Ann. Cas. 1915A, 260. But those 
words are more favorable to the insured than those employed in 
the present policy. ‘The defendant’s requests for instructions 
numbered 5, 6, and 7 should have been granted in substance. 

[8] The plaintiff signed two releases of all claims under the 
policy, one attached to a draft for $50 and the other a separate 
instrument. He testified that an agent of the defendant, after 
some discussion about settlement, said to him :— 

“Here is a draft; that is for money that you have got to have. 
* * * That is the receipt I must return to the company, but 
this receipt goes without the filing. * * * That is a draft 
for money that is coming to you, and sign up here. * * * 
That is the receipt that I must return to the company that you 
received the money. * * * Sign here” 
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—and that the receipts were not read to him. The plaintiff con- 
tended in substance that this was a payment of the first month’s 
instalment of the sick benefit, and that he was induced by the 
false representations of the agent to sign the releases without 
reading them or knowing their contents. The case is close upon 
this point, for the plaintiff kept the draft with the release attached 
several days, and then collected it. That is a strong argument 
as to the fact of knowledge by the plaintiff. The case is close 
upon this point, but we incline to the opinion that it cannot 
quite be said as matter of law that a representation that a paper 
is a receipt, when in truth it is a release under seal, may not have 
been found to be a material false representation. Freedley vs. 
French, 154 Mass. 339, 28 N. E. 272; McNamara vs. Boston 
Elev. Ry., 197 Mass. 383, 83 N. E. 878; Barry vs. Mut. Life 
Ins. Co., 211 Mass. 306, 310, 97 N. E. 779. 

[9] The plaintiff was not obliged to tender to the defendant 
the $50 paid him when the release was signed. That might be 
treated as a payment on account. Bliss vs. N. Y., N. H. & H. 
R. R., 160 Mass. 447, 36 N. E. 65, 39 Am. St. Rep. 504. 

The result is that the answer to the first question cannot be 
pronounced erroneous in law. It is an issue quite separate and 
distinct from the other, and it appears that the error which 
vitiates the answer to the other question could not in reason have 
affected this one. Hence it may stand. Simmons vs. Fish, 210 
Mass. 563, 568, 97 N. E. 102, Ann. Cas. 1912D, 588; Burke vs. 
Hodge, 211 Mass. 156, 164, 97 N. E. 920, Ann. Cas. 1913B, 381; 
Norfolk Southern R. R. vs. Ferebee, 238 U. S. 269, 274, 35 
Sup. Ct. 781, 59 L. Ed. 1303. But there was such error in the 
refusal to give appropriate requests for instructions that the an- 
swer to the second question must be set aside, and a new trial 
had. 

So ordered. 
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SUPREME COURT OF NEW YORK. 


APPELLATE DIVISION, THIRD DEPARTMENT. 


MOORE 
vs. 


PRUDENTIAL CASUALTY CO.* 


1. INSURANCE—LIFE INSURANCE—CONTRACTS OF—“‘REP- 
RESENTATION.” 


A contract whereby a company, designated as a casualty company, agreed 
to make a payment upon the death of insured by accidental means, 
is a contract of life insurance within Insurance Law (Consol. Laws, 
c. 28) § 58, declaring that the policy shall contain the entire con- 
tract, and all statements made by the insured shall, in the absence 
of fraud, be deemed “representations” and not warranties. 


(For other cases, see Insurance, Cent. Dig. §§ 172, 178; Dec. Dig. § 124.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Representation.) 


3. INSURANCE—LIFE INSURANCE—“REPRESENTATIONS’” — 
WHAT ARE. 

Under Insurance Law, § 58, declaring that all statements by the insured 
shall, in the absence of fraud, be deemed representations, statements 
by insured as to his employer, his duties, and the beneficiary are 
“representations,” which are statements by the insured made to the 
underwriter relative to the risk. 


(For other cases, see Insurance, Cent. Dig. § 560; Dec. Dig. § 265.) 


4. INSURANCE—LIFE INSURANCE—REPRESENTATIONS. 

The falsity of representations will not avoid a contract of life insurance, 
unless they were material and relied on as an inducement to the 
making of the contract. 


(For other cases, see Insurance, Cent. Dig. §§ 540, 549; Dec. Dig. § 256.) 


5. INSURANCE—LIFE INSURANCE—STATUTE—WAIVER. 

Parties cannot, by contract, waive Insurance Law, § 58, declaring that 
the policy shall contain the contract, and statements by the insured 
shall, in the absence of fraud, be deemed representations and not 
warranties. 


(For other cases, see Insurance, Cent. Dig. § 941; Dec. Dig. § 372.) 


6. INSURANCE—LIFE INSURANCE—VALIDITY OF CONTRACT. 


False representations as to the name of insured’s employer and his duties, 
and that he was related to the beneficiary will not avoid the policy, 
where the policy was not issued in reliance on insured’s statements as 
to his duties, or insured could have taken out the policy for the 
benefit of the beneficiary, and the name of his employer was imma- 
terial. 


(For other cases, see Insurance, Cent. Dig. § 548; Dec. Dig. § 255.) 
* Decision rendered, Jan. 5, 1916. 156 N. Y. Supp. 892. 
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7. INSURANCE—LIFE INSURANCE—BENEFICIARIES. 


While one not related to the insured cannot insure his life for her own 
benefit, insured may take out a policy for such person’s benefit. 


(For other cases, see Insurance, Cent. Dig. § 165; Dec. Dig. § 119.) 


8. INSURANCE—LIFE INSURANCE—DEFENSES. 


Where insurer’s agent failed to record the applicant’s answers as given, 
but instead wrote false answers in the application, which he directed 
the applicant to sign, the insurer is estopped to rely on the defense of 
the falsity of such representations. 


(For other cases, see Insurance, Cent. Dig. §§ 999-1015; Dec. Dig. § 379.) 


Appeal from Trial Term, Ulster County. 

Action by Clara Moore against the Prudential Casualty Company. 
From a judgment for plaintiff, and an order denying defendant’s mo- 
tion for a new trial on the minutes, defendant appeals. Affirmed. 


Argued before Kellogg, P. J., and Lyon, Howard, and Wood- 
ward, JJ. 


Fuller & Fuller, of New York City (Raymond D. Fuller, of New 
York City, of counsel), for Appellant. 
N. Frank O’Reilly and William H. Grogan, both of Kingston, for 
Respondent. 
Woopwarp, J. 

The defendant, an Indiana insurance company, wrote and de- 
livered a policy of insurance to one Samuel Simpson, of Kingston. 
The contract provided that upon the death of the said Samuel 
Simpson, by accidental means, it would pay to the beneficiary, 
the plaintiff in this action, the sum of $1,000. Simpson was 
killed in an accident, at Waterbury, Conn, on or about the 16th 
day of December, 1913, while the said policy was in full force 
and effect, if such policy ever had,a valid inception, and the 
plaintiff made the proper proof of death, and demanded pay- 
ment of the claim, which was refused. This action was brought 
to recover the amount of the policy, and has resulted in a verdict 
in favor of the plaintiff. The defendant appeals, claiming that 
the policy never had any legal existence, due to alleged false 
statements, constituting warranties. 

[1, 2] The propositions relied upon on this appeal are: 
(1) That the statement, “I am employed by James Powers, 
masoner,” was false an untrue. (2) That the statement: “My 
occupations are repairman to telegraph. My duties in such occu- 
pation are only repairman to telegraph’—was false and untrue. 
(3) That the statement: “In case of my death my beneficiary 
shall be Clara Moore; relationship, cousin’”—was false statement 
of relationship to insured.” 

It is not disputed that these several statements, contained in 
the application, and which were indorsed upon and made a part 
of the policy, were untrue, and it will be assumed that the 
parties, having apparently contracted that these statements should 
constitute warranties, the defendant would be entitled to a ver- 
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dict, unless there was .something in the. law), to.overcome,. the 
ordinary rule in such-cases.. The policy being a contract,of life 
insurance (St. John vs. American Mut. Life Ins, Co., 13 N,-Y. 31, 
38, 64 Am. Dec. 529), and being,,deliyered,by a life insurance 
corporation doing business..in. this state, undoubtedly comes 
within the provisions of section 58,of the. Insurance Law, which 
not only provides that the. policy shall. contain,.the entire con- 
tract, but that “all statements: purporting to. be. made. by, the 
insured shall in the absence of fraud be. deemed .representations 
and not warranties,” and that ‘any waiver, * *. *;: of. this sec- 
tion shall be void.” The language of the section is. inclusive, and 
deals with “any life insurance corporation. doing. business within, 
the state,” and while, the defendant has the name, the Prudential 
Casualty Company, it undertakes to insure lives against.accidents 
producing death, and is, under the definition. given in the. case 
last. above cited, a life insurance corporation. It. is. true,.that 
fraud is suggested in the defenses pleaded, but the evidence does, 
not justify the suggestion, and no claim, is urged upon this appeal 
that there was any lack of good faith on the part.of the insured. 
On the contrary, the evidence fairly justified the jury in finding 
that the application, was filled in by the defendant’s own agent, 
who was told the truth in respect to all the- matters complained of, 
and that he placed.it in his pocket and. promised to. issue the 
policy, without having ever read-the same over to the insured, 
after the latter had signed the same. at the suggestion,.of the de- 
fendant’s agent. This, agent, it appears, is still in the employ, of 
the defendant, and, as he was not produced upon the trial, or his 
absence accounted for, it may be presumed.that the, plaintiff’s 
testimony, as- well as that,of her husband, as to these.material 
facts, cannot be disputed. 

[3-5] If we are right in the proposition .that. the answers to 
the questions.asked by the, defendant’s agent were not to be re- 
garded as warranties—and..the language, of .the section. cited 
would. seem to justify this. view (Becker vs. Colonial) Life Ins, 
Co., 153 App. Div. 382, 384, 138. N. Y. Supp.,491)—then, in the 
absence of: fraud, these representations, to vitiate the contract, 
must be. made knowing them to be false; they must. have. been 
material. and. relied upon,.as. an inducement. to the. making 
of the contract. Becker vs. Colonial.Life Ins. Co.,. supra,.and 
authorities. there cited.. The statute, provides. clearly, that any 
attempt to waive, these. provisions. is, void,'so that; the..mere fact 
that the contract. calls, these statements warranties does not. op- 
erate to make them so in law. They are representations, and a 
representation is a verbal or, written statement: made. by, the.-in, 
sured to the underwriter before the..subscription of the policy 
as to the existence of some fact, or. state of facts, tending, to in, 
duce the underwriter more readily. to assume. the.risk by dimin- 
ishing the estimate. he would otherwise. have: formed of, it. Pierce 
vs. Empire Ins. Co., 62 Barb. 636, 644. This is not a part of, the 
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contract, but is collateral to it. Cushman vs. United States Life 
Ins. Co., 63 N. Y. 404, 408; Burritt vs. Saratoga County Mu- 
tual Fire Ins. Co., 5 Hill, 188, 190, 40 Am. Dec. 345. Where 
the policy made such reference to the application as to make 
these statements a part of the contract itself, it was held that 
these became warranties (Burritt vs. Saratoga County Mutual 
Fire Ins. Co., supra; King vs. Tioga County Patrons’ Relief 
Association, 35 App. Div. 58, 54 N. Y. Supp. 1057), and this 
was the state of the law when the Legislature provided that the 
policy should contain the entire contract, and that nothing should 
be incorporated therein by reference, and that “all statements 
purporting to be made by the insured shall in the absence of 
fraud be deemed representations and not warranties.” In the 
case last above cited it was pointed out, on authority, that there 
was a broad distinction between statements made in answer to 
inquiries or otherwise; that in the one case the answers were 
made material by the act of the assured, whether they were in 
fact or not, while in the other case, even though the statements 
are made a part of the policy, they are not efficacious as war- 
ranties, although material in fact. The statute appears to have 
been designed to make the rule certain, and, unless the defendant 
is able to show that the answers are material to the contract and 
are false and were relied upon by the insurer, there is no such 
fraud as to invalidate the contract.. Becker vs. Colonial Life 
Ins. Co., supra; Murphy vs. Colonial Life Ins. Co., 83 Misc. 
Rep. 475, 145 N. Y. Supp. 196; approved, 163 App. Div. 875, 
876, 147 N. Y. Supp. 565. 

[6,7] This being the rule, it is entirely certain that the alleged 
misstatement of the insured’s then present employer’s name did 
not have any bearing upon the contrgct; it was not in any sense 
material. It may be that as to the rating of the insured’s risk 
the answer in reference to the character of the employment was 
material, but it was not relied upon as an inducement to the 
making of the contract, nor is there any evidence from which it 
can be said that the statement made by the insured was know- 
ingly false. As to the alleged false statement as to the relation- 
ship of the insured to the beneficiary named in the policy, there 
is nothing to suggest that the defendant would have hesitated to 
issue the policy for the required consideration if it had known 
that the beneficiary was not the cousin of the insured but was, 
on the other hand, his boarding mistress, to whom he owed a 
considerable sum of money. It was in no sense material to this 
contract, for the insured had a perfect right to take out a policy 
upon his own life and to make it payable to his own estate or 
to any one he might choose. If the plaintiff had been the appli- 
cant, there might be some reason for requiring her to show an 
insurable relation to Mr. Simpson, but the insured himself labored 
under no such limitation, and the statement was entirely imma- 
terial. , 
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[8] But there is another ground on which this judgment may 
rest. The evidence clearly warranted the jury in finding that all 
of the statements made by the insured were true as made, but that 
the defendant’s agent, who filled out the application blank and 
directed the insured where to sign the name, had failed to record 
the answers as made; and the authorities are not in conflict that, 
under such circumstances, the defendant is estopped to urge the 
defense. Rowley vs. Empire Insurance Co., 36 N. Y. 550; New 
Jersey Mutual Life Ins. Co. vs. Baker, 94 U. S. 610, 614, 
24 L. Ed. 268, and authorities there cited; Mead vs. Saratoga & 
Washington Fire Ins. Co., 81 App. Div. 282, 80 N. Y. Supp. 885 ; 
affirmed, 179 N. Y. 537, 71 N. E. 1134. 

The judgment and order appealed from should be affirmed, 
with costs. 


SUPREME COURT OF NEW YORK. 


APPELLATE TERM, First DEPARTMENT, 


VINGINERRA 


vs. 


COMMERCIAL CASUALTY INS. CO.* 


1. INSURANCE—INDUSTRIAL POLICY—LOSS OF SIGHT— 
FAILURE OF PROOF. 

Where assured sought to recover for the loss of sight in one eye, under 
an industrial accident and health policy which provided for such in- 
demnity only in case of “the irrevocable loss of the entire sight 
thereof,” and the evidence showed that the sight was not wholly lost, 
there being no allegation in the complaint seeking indemnity for other 
injuries received in the same accident, as brought out in evidence, 
and no motion to conform the pleadings to the proof, a judgment for 
plaintiff was erroneous, since it was wholly unsupported by the 
evidence. 

(For other cases, see Insurance, Cent. Dig. §§ 1554, 1632-1644; Dec. Dig. 
§ 645; Pleading, Cent. Dig. § 1330.) 


2. INSURANCE—INDUSTRIAL POLICY—COLLECTING PREMI- 
UMS—FORFEITURE. 

Where the premiums under such policy were payable in monthly install- 
ments, and were collected by the defendant’s collector, who receipted 
therefor in a receipt book issued to assured by defendant, such book 
containing the recital, “First premium must be paid on or before 
July 15th, and on or before the day of each month thereafter 
to the above-named collector,” the policy did not lapse for failure 
to pay an installment, where the collector did not call for it when 


due. 
(For other cases, see Insurance, Cent. Dig. §§ 1026, 1027, 1030, 1035, 1040, 
1057; Dec. Dig. § 388.) 


* Decision rendered, Dec. 30, 1915. 156 N. Y. Supp. 573. 
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3. INSURANCE~INDUSTRIAL: POLICY—APPLICATION—OCCU- 
PATION—-MISREPRESENTATION; 


The. fact that: plaintiff, was. engaged in shoveling. concrete-in.ja covered 
excavation ,already, dug as. part. of the;,New. York subway. did. not 
necessarily render his statement, in the. application. for, such. policy, 
that his duties were “digging, not handling explosives, no tunneling,” 
the misrepresentation of-a material fact: 


(Forvother: cases, see Insurance, Cent. Dig. § 674; Déc: Dig. § 296.) 


_ Appeal from Municipal Court, Borough of Manhattan, Fourth: Dis- 
trict. 
Action by Salvatore. Vinginerra against the,-Commercial Casualty 
Insurance Company. Judgment, for. plaintiff, and. defendant appeals. Re- 
versed, 


Argued December term, 1915, before Guy, Page, and Philbin, JJ. ! 


Otto D. Parker, of New York City (Otto J. Christ, of New York 
City, of counsel), for Appellant. 

Charles A. Oberwager, of New York City (Benjamin Krauss, of 
New York City, of- counsel), for Respondent, - 


PacE, J. 
[1] The action is brought to recover $85.33 alleged to be due 
to the plaintiff pursuant,to.the,terms of a policy of industrial 
accident and health insurance, whereby the said sum was pro- 
vided to be paid to the insured: as indemnity for the accidental 
loss of an eye. The policy contained a provision that :— 


“In every case referred to in this policy * * * the loss of 
an, eye or eyes shall mean. the irrevocable loss of. the entire. sight 
thereof.” 


The, plaintiff showed that. while working, at. shoveling. concrete, 
in the construction of the subway at Fifty-seventh ‘street;: New 
York City, he was. struck over the. eye with a piece of concrete, 
and was, compelled to, spend five weeks in the hospital, and suf- 
fered an impairment of the: sight of one eye. No.physician or 
otherexpert was called to: demonstrate: the condition: of the 
plaintiff’s eye. The only’ testimony on-the-subject was that of 
the plaintiff himself, from. which it appeared clearly from cer- 
tain tests made at the trial that. the plaintiff still had sight in the 
injured eye. The plaintiff was therefore not entitled under the 
terms of his: policyto indemnity for: the-loss of an-eye, which 
was the, only indemnity claimed in the complaint. 

There, was certain, other evidence of, injury showing. that the 
plaintiff had» suffered lacerations:of the.nosé,and head»and had 
been confined’ in-a hospital; but the duration. of ‘the. disability 
occasioned thereby, was not shown, and there was,no evidence 
to. bring, the case within any. specific, clause. of the policy., Fur- 
thermore, no damage other than for the lost eye was pleaded, 
and there was no motion to-conform. the pleadings:to ‘the proof. 
I am of opinion, therefore, that the judgment was wholly un- 
supported by: proof;and must: be; reversed. 
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[2] As there must be a new trial, some of the other points 
raised by the appellant will be given consideration. It has been 
held that, where the premiums of an insurance policy have been 
collected regularly ‘at the home of the insured: by ‘an agent of the 
company, nonpayment of a premium’when due, owing to failure 
of the agent to call for it, will not render the policy lapsed. Carey 
vs. John Hancock Mutual Life Ins. Co., 114 App. Div. 769, 
100 N. Y. Supp. 289, and cases ¢ited. This rule should be held 
especially applicable to a case like, the present one, where the 
insured is an illiterate day laborer and the premium payable ir 
small monthly instalments. Furthermore, the insured was in 
this case furnished by the defendant with a receipt: book, in which 
the premiums paid by him to “Joseph Dinolfo, Collector,” were 
receipted for each month, and which book contained. a recital :— 

“First premium must ‘be paid’ on or ‘before July 15th, and’ on 
or before the day of each month theredfter, to the above 
named collector.” 

It was clearly the defendant’s fault. that.no collector appeared 
to receive the premiums from the plaintiff on November 15th, and 
the policy did not lapse by reason thereof. 

[3] The defendant’s claim that there was a misrepresentation 
of fact material to the risk in the application is also untenable. 
The application states’ that the duties of the plaintiff im his occu- 
pation of laborer are “Digging—not handling explosives; no 
tunneling.” It appeared from the evidence that the plaintiff was 
employed in shoveling concrete in the subway at Fifty-seventh 
street, New York. While it was true that this work -was being 
performed in a covered excavation, there is no evidence in the 
record to show that the work being done by the plaintiff was 
tunneling. It would seem, on the contrary, that ‘the work of 
subway building, except where the subway goes under the river, 
or in some localities of the city, where it goes through a hill, is 
more correctly described as “excavating,” which is the precise 
term used in the application to describe the business conducted 
by the employer of the insured. But even if the employer of the 
insured were engaged in tunneling, within the meaning of the 
policy, it would not necessarily follow that: the business of shov- 
eling concrete in a tunnel which was already dug would be tun- 
neling. 

The judgment appealed ‘from is reversed, and a new trial 
granted, with $30 costs to the appellant to abide the event. All 
concur. 
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SUPREME COURT OF NEW YORK. 


APPELLATE DIVISION, SECOND DEPARTMENT. 







SACHS 







VS. 


MARYLAND CASUALTY CO.* 









1. INSURANCE— LIABILITY INSURANCE—EXPENSE OF DE- 
FENDING SUIT. 

Where a policy indemnifying an employer against liability for injuries to 
his employees read that it indemnified assured “against loss from the 
liability imposed by law upon the assured,” containing a stipulation 
that the insurer might defend, though such insurer was not required 
to defend a suit against the assured, it was liable to pay him the sums 
that the litigation legally imposed. 


(For other cases, see Insurance, Dec. Dig. § 513.) 


2. INSURANCE—LIABILITY INSURANCE—ASSUMPTION OF 
DEFENSE BY INSURER—EFFECT. 

Where a policy of insurance indemnifying assured against loss from the 
liability imposed by law for injuries to his employees subjected a 
claim for an accident or an action brought thereon to the exclusive 
control, defense, and management ef the insurer, which undertook 
the defense of such a suit and then abandoned it on the expressed 
ground that the assured’s agent had knowledge of the accident three 
or four days after it happened, but did not report it to the insurer, 
such insurer, although the assured successfully defended the suit, 
could not, in the latter’s suit against it to recover the expenses of the 
litigation, assert that the claim was not “covered by the policy, since 
the insurer, irrespective of a strict estoppel in pais, cannot assume to 
operate under a provision in its favor 4nd then repudiate it. 


(For other cases, see Insurance, Dec. Dig. § 513.) 





























Appeal from Appellate Term, Second Department. 
Action by Nathan Sachs against the Maryland Casualty Company. 
Judgment for plaintiff, and from an order of the Appellate Term revers- 
ing it, he appeals. Order reversed, and judgment affirmed. 
















2. J. 





Argued before Jenks, and Thomas, Stapleton, Mills, and 


Rich, JJ. 








Paul Grout, of New York City (Charles B. La Voe, of New York 
City, on the brief), for Appellant. 

James J. Mahoney, of New York City (F. Wright Moxley, of New 
York City, on the brief), for Respondent. 








Tuomas, J. 
[1, 2] The plaintiff would recover from the defendant, insur- 
ing against loss, the expense of successfully completing the de- 
fense of an action brought against him by a servant for personal 
injuries. The defendant, as insurer, had initiated and entered 


* Decision rendered, Dec. 24, 1915. 156 N. Y. Supp. 419. 
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upon the defense, but, after issue joined, abandoned the case and 
asserted that it was not liable for the accident under the policy. 
The defendant’s argument is that, as the event showed, the em- 
ployer was not legally liable to the servant; therefore it was 
not liable, inasmuch as the policy is to indemnify the assured 
“against loss from the liability imposed by law upon the assured.” 
The policy is intended to indemnify; it also contains a stipulation 
to defend. Under authoritative decisions the insurer is not re- 
quired to defend, but is liable to pay to the assured the sums that 
the litigation with the injured person shall legally impose. Al- 
though there was forcible judicial opinion to the contrary, the 
above rule cannot be disturbed in this court. Cornell vs. Trav- 
elers’ Ins. Co., 175 N. Y. 239, 67 N. E. 578; Lawrence vs. Gen- 
eral Accident Assurance Corp., Ltd., 124 App. Div. 545, 108 
N. Y. Supp. 939, affirmed 192 N. Y. 568, 85 N. E. 1112. 

But there is an extension of the rule to the effect that if the 
insurer undertake the defense he cannot assert that the claim for 
damages is not one covered by the policy. That is just, for al- 
though the language of the policy introduces it as an agreement 
tc indemnify, the later clauses subject a claim for an accident and 
an action brought thereon to the exclusive control, defense, and 
management of the insurer. The process immediately after 
service must be delivered to it; the assured agrees to defend it 
“in the name and on behalf of the assured,” unless it elect to 
settle it, or to pay the assured the indemnity up to the amount 
limited. Correspondingly the agreement eliminates the assured 
from participation in litigation or negotiation. He may not 
voluntarily assume any liability, nor without the consent of the 
company “incur any expense or settle any claim, except at his own 
cost, nor interfere in any negotiation for settlement or in legal 
proceeding,” except to provide immediate surgical relief; when 
requested, he must aid by procuring information, evidence, at- 
tendance of witnesses, and in effecting settlements and prosecut- 
ing appeals. The assured is required to give place to the imsurer 
in every particular. 

But it 1s said that such stipulations apply only to an “accident 
covered by this policy.” The policy is so written, and furnishes 
the insurer an opportunity to decide whether he will undertake 
the defense, or, disclaiming liability, leave that question to be 
determined by the judgment. It can appropriate the case and 
oust the insured only when the policy covers it. Hence, when it 
takes possession, it is a decision on its part that the case does fall 
under the policy. But its present attitude is that it can so decide, 
undertake the defense, then undo its decision, and abandon the 
defense. ‘The decisions cited above construe the policy as fa- 
vorably to the insurer as is consistent with the authority reserved 
to it to assume the mastership of the controversy. But it should 
not be permitted to dominate when it will, and at will cast aside 
the duty to defend that goes with the jurisdiction it has assumed. 
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The assured and his rights are subject to its election; he should 
not be exposed to its fitful caprice. It is not a question of tech- 
nical waiver or estoppel, but a matter of agreement. The com- 
pany conditionally agrees to undertake the defense, and in that 
case the assured is excluded from interference. With what good 
faith could it assert that in defending it does not do so in com- 
pliance with the policy. 

But it may be said the assured continued the defense and suc- 
ceeded. The judgment shows that there was no liability imposed 
by law. That is true. But that result was obtained presumably 
bécause the assured, to save the insurer as well as himself from 
damages in whole or in part, took up the defense where the com- 
pany had left it. Had the insurer continued the defense, the result 
probably would have been the same; but that would not have 
established that by right it could assume the defense and abandon 
it unfinished. It was the right, if not the duty, of the assured to 
take up the defense interrupted by the insurer’s defection, and, 
if possible, save himself and the indemnitor. That’ duty the in- 
surer had assumed and put aside. The decisions, as stated, do 
not permit an insurer, under such policy as that in question, to 
disavow liability during the progress of a defense assumed by it. 
Glens Falls P. C. Co. vs. Travelers’ Ins. Co., 162 N. Y. 399, 
56 N. E. 897; Rosenbloom vs. Maryland Casualty Co., 153 App. 
Div. 23, 137 N. Y. Supp. 1064; Brassil vs. Maryland Casualty 
Co., 210 'N. Y. 235, 104 N. E. 622, L. R. A. 1915A, 629, affirm- 
ing, 147 App. Div. 815, 133 N. Y. Supp. 187; Mason-Henry 
Press vs. Attna L. Ins. Co., 211 N. Y. 489, 105 N. E. 826. In 
some of the authorities cited, the facts show that the abandon- 
ment of the defense left the insured in a more disadvantageous 
position than in the present instances But in my judgment the 
assured need not prove an estoppel in pais. The insurer cannot 
assume to operate under a provision in its favor and then cast 
the burden on the assured upon the plea that the latter cannot 
prove that he is the worse for it. The insurer chose its position ; 
there were alternatives; it freely selected one; it should not be 
permitted to toss that aside, and take another. It acted under its 
stipulation, 

There is another view of the matter. The defendant refused 
to go forward with the litigation upon the expressed ground that 
the assured’s agent, Burton, had knowledge of the accident three 
or four days after it happened, but did not report it to the defend- 
ant until three days before the return day of the summons. The 
agent testified that he had no knowledge of it up to the time that 
he received the summons and complaint from the janitor, with 


whom it was left pursuant to an order for substituted service. 


There is no evidence that the assured had knowledge of the ac- 
cident, as he was absent from October 1, 1908, to January 31, 
1909, and Burston had charge of the property. The order for 
substituted service was made on December 28, 1908, and the 
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summons was returnable on January 7, 1909. When Burston 
saw the defendant’s. representative, the latter questioned him for 
the! purpose of drawing the answer ;: it:-was drawn and sent to 
him, by whom it.was verified. So the letter by Ford, defendant’s 
manager, remitting the papers, appears to be quite incorrect, and 
the ground given for their return untenable. Moreover, Burston 
Stated that the defendant’s agent received the papers without: res- 
ervation. 

The order of the Appellate Term should be reversed, ‘and the 
judgment of the Municipal Court affirmed, with costs. All 
concur. 


BALLAGH vs. INTERSTATE BUSINESS MEN’S ACC. 
ASS'N. (No. 30478.)* 


(Supreme Court of lowa.) 


1. INSURANCE — ACCIDENT INSURANCE — “INTERVENING 
CAUSE.” 


Where germs causing blood poisoning entered a person’s body through an 
abrasion caused by an accident, the blood poisoning was not an in- 
tervening cause, and the death from such blood poisoning resulted 
directly and without any intervening cause from the accident within 
an accident policy, insuring against death resulting directly and with- 
out intervening causes from a bodily injury, effected solely by ex- 
ternal, violent, and accidental means. 


(For other cases, see Insurance, Cent. Dig. §§ 1178,'1186; Dec. Dig. § 466.) 


(For other definitions, see Words and Phrases, Second Series, Intervening 
Cause.) 


2. INSURANCE — ACCIDENT INSURANCE — INTERVENING 
CAUSES—“SOLELY BY ACCIDENTAL MEANS.” 


Where an accident policy insured against death from accident resulting 
directly and without intervening cause from a bodily injury effected 
solely by external, violent, and accidental means, the limitation of 
the insurance to members dying “solely by accidental means”: neces- 
sarily excluded deaths attributable to the intervention of some other 
cause; and the words “without intervening cause” added nothing to 
the meaning of the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 1178, 1186; Dec. Dig. § 466.) 


3. INSURANCE — ACCIDENT INSURANCE — INTERVENING 
eerie “PROXIMATE CAUSE” — “RESULT FROM IN- 


An accident policy insuring against death resulting directly and without 
intervening cause from a bodily injury effected solely by external, 
violent, and accidental means provided that the insurer would not be 
liable for disability or death resulting from infection, except as 
therein provided, and that whenever, as the direct result of an injury 


* Decision rendered, Dec. 18, 1915. 155 N. W. Rep. 241. 
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occurring solely by external, violent, and accidental means, the skin 
should be abraded, cut, or punctured, and there should be introduced 
into the system through such abrasion, cut, or puncture, and by the 
very instrument or means causing it, any specific bacteria which 
should, within ten days, produce blood poisoning or infection, the 
liability for disability or death should not exceed $500. Held that, 
where blood poisoning causing death resulted from germs entering 
insured’s body through an abrasion or cut caused by an accident, 
the death did not result from infection, but from the accident, and 
the provision limiting the amount payable did not apply, as the 
“proximate cause” is the dominant cause, and not the one which is 
incidental to that cause, or its mere instrument. 


(For other cases, see Insurance, Cent. Dig. §§ 1178, 1186; Dec. Dig. § 466.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Proximate Cause.) 


Appeal from District Court, Jasper County; Henry Silwold, Judge. 
Action at law upon a policy or certificate of accident insurance. 
Judgment for plaintiff, and defendant appeals. Affirmed. 


R. M. Haines, General Counsel, and Dunshee & Haines, all of Des 
Moines, for Appellant. 

Read & Read of Des Moines, and Morgan & Korf, of Newton, for 
Appellee. 


BARNES ws. GENERAL ACCIDENT, FIRE & LIFE ASSUR. 
CORP., Lrp. (No. 19673.)* 


(Supreme Court of Kansas.) 


INSURANCE—ACCIDENT INSURANCE POLICY—CONSTRUC- 
TION—NOTICE OF DEATH—PROOF OF DEATH. 


An accident insurance policy contained two provisions :— 

“(m) Written notice of any injury, fatal or nonfatal, or of any illness 
for which claim can be made, must be given to the company at 
Philadelphia, Pa., within ten days of date of accident or beginning of 
illness. Failure on the part of the assured or beneficiary to comply 
strictly with said notice requirement shall limit the liability of the 
company to one-fifth the amount which would be otherwise payable 
under the policy. Notice to an agent does not constitute notice to 
the company. 

“(n) Proof, satisfactory to the company, affirmatively establishing the 
fact that the injury, loss or disability, is such as comes within the 
provisions and conditions of the policy, must be furnished to the com- 
pany at Philadelphia, Pa. (on blanks provided on request, by the 
company), within thirty days from date of death, loss of limb, or of 
sight, or of the termination of disability. No action at law or in 
equity shall be maintainable before three months or after six months 
from the date on which this paragraph provides that said proof. must 
be furnished to the company. Any claim not brought in conformity 


* Decision rendered, Dec. 11, 1915. 153 Pac. Rep. 489. Syllabus by the 
Court. . 
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with the provisions of this paragraph shall be forfeited to the com- 
pany. * * *” 

Held, that the tirst paragraph did not require notice to the company to 
be given by the beneficiary within ten days of the death of the as- 
sured; and held, that a compliance with the second paragraph by the 
beneficiary within the time herein specified was sufficient on which 
to base a recovery. 


(For other cases, see Insurance, Cent. Dig. § 1347; Dec. Dig. § 543.) 


Appeal from District Court, Sedgwick County. 

Action by Jennie M. Barnes against the General Accident, Fire & Life 
Assurance Corporation, Limited. From a judgment for plaintiff, de- 
fendant appeals. Affirmed. 


Noftzger & Gardner, of Wichita, for Appellant. 
Blake & Ayres, of Wichita, for Appellee. 


OAKLAND MOTOR CAR CO. vs. AMERICAN FIDELITY 
CO. (No. 15.)* 
(Supreme Court of Michigan.) 


2. INSURANCE—LIABILITY INSURANCE—DEFENSES. 


Where an automobile policy issued to a manufacturer of motor cars re- 
quired it to give notice of all accidents, the fact that its superintendent 
of mechanical parts and head tester, after investigating a report of an 
accident made to them by an attorney consulted by the husband of 
the woman who claimed to have been injured, believed the report of 
the individual testers that no accident occuired and failed to notify 
the insurer pursuant to the policy, will not excuse default. 


(For other cases, see Insurance, Cent. Dig. §§ 1328-1336; Dec. Dig. § 539.) 


3. INSURANCE—LIABILITY INSURANCE—POLICY—CONSTRUC- 
TION—“IMMEDIATELY.” 


Where an automobile policy required the insured upon the occurrence of 
an accident to give immediate written notice, three months’ delay in 
giving notice to the insurer, whose office was but twenty-five or thirty 
miles away, was unreasonable, there being daily mails; the word 
“immediately,” while not excluding all mean times, requiring notice 
to be given within such convenient time as is reasonably requisite. 


(For other cases, see Insurance, Cent. Dig. §§ 1328-1336; Dec. Dig. § 539.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Immediately.) 


4. INSURANCE—LIABILITY INSURANCE—DEFENSES—WAIVER 
Where an insurer undertook to defend an action covered by an automobile 
policy on the representations of the insured that it had not received 
notice of the occurrence until the filing of suit, such act was not a 
waiver of the insurer’s right, upon discovering the fact that it had 
received notice months previously, to rely on a provision of the 


* Decision rendered, Jan. 3, 1916. 155 N. W. Rep. 729. 
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policy requiring’ the insured in case of an aecidént to give:immediate 
notice. 

(For. other cases, see Insurance, Cent. Dig. §§ 1382-1390; 1405; Dec. 
Dig. § '558.) 


Error to Circuit Court, Oakland County; George W. Smith, Judge. 

Action by the Oakland Motor Car Company against the American 
Fidelity Company. There was a judgment for plaintiff, and defendant 
brings error. Reversed. 


Argued before Stone, C. J., and Brooke, Kuhn, Moore, Ostrander, 
Bird, Steere,‘and Person, JJ. 


Oxtoby & Wilkinson, of Detroit, for Appellant. 
Patterson & Patterson, of Pontiac, for Appellees. 


HUESTIS vs. ATNA LIFE INS. CO. (No. 19505 [150].)* 


(Supreme Court of Minnesota.) 


1, INSURANCE—ACTION ON POLICY—SUFFICIENCY OF EVI- 
DENCE. 

The evidence sustains the verdict, to the effect that an accident ‘insurance 
policy was in force when the insured died, and that his death’ was 
through accidental means. 

(For other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. 
Dig. § 665.) 


Appeal from District Court, Otter Tail County; John A. Roeser, 
Judge. 

Action by Sadie Huestis against the 7Ztna Life Insurance Company. 
Verdict for plaintiff, and from denial of alternative motion for judgment 
or new trial, defendant appeals. Affirmed. 


Anton B. Thompson and James A. Brown, both of Fergus Falls, for 
Appellant. 

N. #. Field, of Fergus Falls, and M. J. Daly, of Perham, for Re- 
spondent. 


* Decision rendered, Dec. 24, 1915. 155 N. W. Rep. 643. Syllabus by 
the Court. 
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AMERICAN: NAT. INS: CO. vs. DONAHUE) Era, 
(No. 5588.)* 


(Supreme Court of Oklahoma.) 


1. INSURANCE—PROOF OF LOSS—WAIVER. 


A provision in an insurance policy requiring proof of loss to. be furnished 
the company within a certain definite time is waived by. the company 
denying liability within said time upon other. grounds ‘than. failuresto 
furnish proof of loss. ' 


(For other cases, see Insurance, Cent. Dig. §§ 1391, 1392; Dec. Dig. § 559.) 


2. INSURANCE—ACTION ON POLICY—PLEADING—DENIAL OF 
LIABILITY. 


Plaintiffs plead that they made due demand for the payment of the loss 
upon an insurance policy, and that the company refused payment. 

Held, when applied to a solvent insurance company, equivalent to a denial 
of liability. 

(For other cases, see Insurance, Cent. Dig. §§ 1593, 1596, 1598, 1603-1606, 
1608; Dec. Dig. § 634.) 


3. INSURANCE—PROOF OF LOSS—WAIVER-—-EVIDENCE. 


Plaintiff testified at the trial that the insurance company refused to pay 
the loss after demand was made. No inquiry was made by the de- 
femdant company as to the nature of the demand or-refusal, nor did 
the company offer any evidence whatsoever upon that point. Held, 
under those. circumstances, the. proof. was. sufficient. to’ establish, .a 
waiver of proof of loss. . 

(For other:cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728;. Dec. 
Dig. § 665.) 


5. INSURANCE—FAILURE TO PAY LOSS—DAMAGES ALLOWED 
BY STATUTE—RIGHT TO RECOVER. 


A statute of the state of Texas provides that, if an insurance company 
fails to pay a loss within thirty days after demand, then 12 per cent 
additional to the original amount and a reasonable attorney’s fee shall 
also be collected in case the company is held liable for the original 
amount. Held, each of said provisions.can be enforced in this: state, 
where the. policy is a Texas contract. 


(For other cases, see Insurance, Cent. Dig. § 1498; Dec. Dig. § 602,) 


6. INSURANCE—FAILURE TO PAY LOSS—DAMAGES—OPERA- 
TION OF STATUTE. 


An insurance. policy was issued in 1908, and was a Texas contract., In 
1909. there. was enacted in that,state a law to the effect that, if an in- 
surance company fails to. pay a valid loss within thirty. days after 
demand, then, in. case of recoyery, it should also be held to pay 12 
per cent, additional as damages,and.a reasonable attorney’s fee. The 
loss occurred in 1911. Held, the statute was not,retroactive, and did 
not operate upon,a contract made before the statute, was enacted. 

(Far. other cases, see. Insurance, Cent, Dig. § 1498; Dee, Dig. § 602.) 


te Decision, rendered, Dec, 21, 1915; 153 Pac, Rep,.819... Syllabus: by-the 
ourt. 
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9. INSURANCE—DELAY IN PAYING LOSS--STATUTE AUTHOR- 
IZING RECOVERY OF DAMAGES. 


A statute allowing a recovery of 12 per cent damages in an action on an 
insurance policy for delay in paying loss is a law relating to the 
performance of the contract, and not to the remedy. 


(For other cases, see Insurance, Cent. Dig. § 1498; Dec. Dig. § 602.) 


Commissioners’ Opinion, Division No. 4. Error from. District Court, 
Pontotoc County; Tom D. McKeown, Judge. 

Action by Mrs. John Donahue and John Donahue against the Amer- 
ican National Insurance Company. Judgment for plaintiffs, and de- 
fendant brings error. Modified and affirmed. 


Hainer, Burns & Toney, of Oklahoma City, and Williams & Neethe, 
of Galveston, for Plaintiff in Error. 

Jas. P. Haven, of Dallas, Tex., Wolfe & Wood, of Sherman, Tex., 
and Utterback, Hayes & MacDonald, of Durant, for Defendants in Error. 


SOUTHWESTERN SURETY INS. CO. vs. THOMPSON 
ET AL. (No. 824.)* 
(Court of Civil Appeals of Texas. Amarillo.) P 


1. INSURANCE—INDUSTRIAL INSURANCE—ESTOPPEL. 


Where a policy, insuring a master on account of injuries received by 
employees, provided that if an employee sue on account of an acci- 
dent, the master should notify the insurer, which would settle or 
defend the suit, whether groundless or meritorious; that the moneys 
expended in the defense should ngt be included within the liability 
fixed in the policy; that the insured should not incur any expenses 
for legal proceedings; and that no action would lie under the policy, 
unless it should be brought for loss or expense actually sustained and 
paid in satisfaction of a final judgment—the insurer, where it abso- 
lutely refused to conduct the defense, claiming that it was not liable 
for the particular accident, is, the premiums having been paid, estopped 
to deny liability for the necessary legal expenses and set up the pro- 
vision that no suit should be maintained except for loss or expense 
actually sustained and paid in satisfaction of the final judgment. 

(For other cases, see Insurance, Cent. Dig. §§ 1026, 1027, 1030, 1035, 1040, 
1057; Dec. Dig. § 388.) 


2. INSURANCE—INDUSTRIAL INSURANCE—ACTIONS. 


Where a policy was conditioned to indemnify a master against loss and 
expense arising from claims on account of bodily injuries acci- 
dentally suffered by employees, and provided that the insurer would, 
at its expense, settle or contest the claim, and that sums expended in 
defense should not be included within the indemnity fixed in the 
policy, the master, the insurer having denied all liability and expenses 
for conducting a defense having been contracted, may, by cross-action 


* Decision rendered, Nov. 20, 1915. On motion: for rehearing, Dec. 18, 
1915. 180 S. W. Rep. 947 
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in the employee’s suit in which the insurer was joined, recover the 

amount of such expenses together with a conditional recovery of the 

amount of the indemnity in case the servant should obtain judgment. 
(For other cases, see Insurance, Dec. Dig. § 512.) 


4. INSURANCE—INDUSTRIAL INSURANCE— EXTENSION OF 
POLICY—CONDITIONS. 


Where a contractor orally arranged that an industrial policy should be 
extended on payment of premiums, he is not bound by a limitation of 
liability in the new policy which was not delivered, and which the 
agent merely told him was more extensive. 


(For other cases, see Insurance, Cent. Dig. §§ 276-291; Dec. Dig. § 145.) 


Appeal from District Court, Potter County; Jas. N. Browning, Judge. 

Adian by J. C. Thompson against the Southwestern Surety Insurance 
Company and W. M. Rice. From a judgment for plaintiff and a judg- 
ment over in favor of defendant Rice, who counterclaimed, the first- 
named defendant appeals. Reformed and affirmed. 


Lumpkin & Harrington, of Amarillo, and J. T. Suggs, of Denison, for 
Appellant. : 

Madden, Trulove, Ryburn & Pipkin, Synott & Underwood, all of 
Amarillo, for Appellees. 
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CASUALTY, SURETY AND MISCELLANEOUS. 


SUPREME.COURT OF NEW. YORK.. 


APPELLATE Division, First DEPARTMENT. 


EDWARD C. MOORE. CO. 
vs. 


AMERICAN CREDIT INDEMNITY CO: or New -Yorx.* 


1. INSURANCE— ACTION ON CREDIT INDEMNITY .POLICY — 
BREACH OF WARRANTIES—DIRECTION OF VERDICT. 


Where, in, an action on a credit indemnity bond, the defense was that 
warranties of plaintiff’s application to the effect that the amount .of 
outstandings past due were. but a small proportion, of. the ,entire 
amount, and that there were no outstandings, under extension,, were 
untrue, and the evidence conclusively showed that about two-thirds 
of the outstandings, which according to the uncontroverted evidence 
embraced, not only the accounts unpaid, but bills receivable, including 
notes for unpaid accounts, were past due, and that more than one- 
half were under extension, a verdict should have been directed for 
defendant. 


(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. 
Dig. § 668.) 


2. INSURANCE—ACTION ON INDEMNITY POLICY—SUBMIS- 
SION OF ISSUES—EVIDENCE—BREACH OF WARRANTIES 
—ESTOPPEL. 


Where the credit indemnity policy sued on provided that the terms of the 
policy could not be modifiéd or waived except by the president or 
secretary of the defendant company, evidence that defendant’s solicit- 
ing agent represented that the filling out of the blanks in the applica- 
tion was a mere matter of form did not authorize submitting to the 
jury the question whether defendant was estopped from claiming that 
the plaintiff company had breached the warranties contained it its 
application. 

(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. 
Dig. § 668.) 


3. INSURANCE—ACTION ON CREDIT INDEMNITY POLICY— 
DEFENSES—WARRANTIES IN APPLICATION—ESTOPPEL. 


That the defendant indemnity company’s auditor examined plaintiff’s 
books two months after he made his application containing warranties 
as to outstandings did not prevent defendant from setting up the 
falsity of such warranties as a defense where it appeared that the 
examination was not with reference to the policy sued on, and the 
auditor testified that he did not examine the condition of outstanding 
accounts. 


(For other cases, see Insurance, Cent. Dig. §§ 968-997; Dec. Dig. § 378.) 
Smith and Dowling, JJ., dissenting. 


* Decision rendered, Dec. 30, 1915. 156 N. Y. Supp. 737. 
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Appeal from Trial Term, New York County. 

Action by the Edward C. Moore Company against the, American 
Credit Indemnity Company of New York. From judgment for plaintiff 
and denial of new trial, defendant appeals. Reversed, and verdict directed 
for defendant. 


Argued before Ingraham, P. J., and Laughlin, Clarke, Dowling, and 
Smith, JJ. 


Walter J. Rosenstein, of New York City, for Appellant. 
Don R. Almy, of New York City, for Respondent. 


LAUGHLIN, J. 

I am unable to agree with the views expressed by Mr. Justice 
Smith with respect to the construction of the provisions of the 
application, which by the terms of the policy were made war- 
ranties, and with respect to the effect of some of the evidence, 
and I think the judgment and order should be reversed. 

[1] In the first place, the uncontroverted evidence shows that 
the word “outstandings” embraces, not only accounts unpaid, but 
bills receivable, including notes for unpaid accounts. The plain- 
tiff represented that the amount of its outstandings was about 
$325,000. The evidence shows that there were about $365,000, 
or $40,000 more than represented. The court, however, instructed 
the jury, as matter of law, that this was not a misrepresentation, 
but the correctness of that ruling is not presented for decision. 
The court ruled that the evidence presented a question of fact as 
to whether there was a breach of warranty with respect to the 
amount of outstandings past due, and the amount of outstandings 
under extension. I am of opinion that, as matter of law, the 
evidence showed a breach of each of these warranties. The 
outstandings represented in the application to be about 
$325,000, but which were, in fact, about $365,000, included 
$46,055.45 in open accounts which were past due, and notes for 
$191,357.22 which were either renewal notes or renewals of re- 
newal notes for unpaid accounts, all of which accounts were past 
due, but the notes were not due, and they clearly represented 
outstandings under extension. It thus appears that about two- 
thirds of the outstandings were past due, and more than one-half 
were under extension. There was no evidence, therefore, I 
think, requiring the submission of the case to the jury; for upon 
no theory would a jury be warranted in saying that two-thirds 
is only a small proportion of three-thirds, or that there were no 
outstandings under extension when more than-one-half were 
under extension. I am of opinion that the warranty with 
respect to outstandings under extension related to the same out- 
standings covered by the first warranty, in which the total amount 
thereof was called for, and not to the outstanding open accounts 
past due. 

[2] The construction of these provisions of the warranty can- 
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not be extended by the testimony of the defendant’s soliciting 
agent; for it was provided in the policy that :— 

“No person other than the president or secietary of the com- 
pany has authority or power to change or alter or modify any of 
the terms or provisions of this bond, or to waive any right of the 
company thereunder, and no such change, alteration, modification, 
or waiver shall be valid or effective, unless it is made in writing 
over the signature of the president or secretary. Nor shall 
knowledge on the part of or notice to any agent or any repre- 
sentative other than the president or secretary, whether before or 
after the execution of this bond, estop or debar the company from 
enforcing any of the provisions of this bond, or be held to be a 
waiver thereof.” 

I am of opinion that there is no basis in the evidence for 
the contention that fhe defendant was estopped from claiming a 
breach of these warranties. That was predicated upon evidence 
tending to show that the defendant’s soliciting agent represented 
that the filling out of the blanks in this written application was a 
mere matter of form, which was, I think, erroneously submitted 
to the jury. 

[3] It is further contended now that the defendant was 
estopped owing to the fact that its auditor examined the books of 
the plaintiff some two months after the application was made, 
and thereby was afforded an opportunity to discover the manner 
in which the plaintiff was doing business and the extent to which 
its accounts and bills receivable were outstanding; but it appears 
that that examination was not made with reference to this policy, 
but with respect to a policy issued for the preceding year. The 
auditor testified that he did not examine the condition of the 
outstanding accounts, and therefore it cannot be said that the 
defendant, with knowledge of the breaches of the warranties, 
ratified the policy. 

The judgment and order should therefore be reversed, and a 
verdict directed in favor of the defendant, on its motion for a 
direction of a verdict at the close of the evidence, to which an 
exception was duly taken. 

Judgment and order reversed, with costs, and verdict directed 
for defendant as stated in opinion. Order filed. 

Ingraham, P. J., and Clark, J., concur. 


SMITH, J. (dissenting). 

This action is upon a credit indemnity policy. Plaintiff has 
recovered judgment for $15,000, the amount of the policy. De- 
fendant challenges the judgment upon the ground that two war- 
ranties in the plaintiff’s application were breached. 

Three warranties were made in the application: First, that 
the outstandings of the plaintiff amounted to about $325,000; 
second, that the amount of outstandings past due amounted to a 
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small proportion; and, third, that there were no outstandings 
under extension. ‘The second and third of these representations, 
made warranties by the policy, are alleged to have been untrue. 

The amount of outstandings, including accounts due and bills 
receivable, was about $365,000. The first representation that they 
amounted to about $325,000 is not challenged. The bills re- 
ceivable amounted to $270,000. Although many of these were 
renewals of former notes, none of them were due at the time of 
the application. The accounts receivable amounted to $95,000. 
Of these $58,000 were past due at the time the application was 
made. ‘The court properly left to the jury to say whether, 
within the meaning of the application, $58,000 was more than a 
small proportion of $365,000 actually outstanding. 


A more serious question arises in respect of the third rep- 
resentation, to the effect that there were no outstandings under 
extension. The application was taken by one Treat, who was a 
brother of the president of the defendant company, and was 
named upon the defendant’s stationery as its general agent. The 
proof would seem to indicate, however, that his agency was 
limited ; at least that he was not an agent with power to issue poli- 
cies, but only to report applications to the company, which itself 
issued these policies. When these representations were made, 
Treat asked the plaintiff’s officers what was the amount of their 
outstandings, saying that it was a mere matter of form, and that 
it need only be approximate, and they told him about $325,000. 
Treat then asked how much of the outstandings were past due, 
and they stated a small proportion. Plaintiff’s testimony is 
that this phrase was at Treat’s suggestion. Treat then asked how 
many past dues had been extended. Plaintiff asked what he 
meant, and he said, “Héw many of these past dues have been 
extended to a definite time for payment?” and plaintiff answered, 
“None.” This evidence is the evidence of Treat himself. The 
fact appears that of the $270,000 of bills receivable many were 
renewal notes and renewals of renewals, some of them reaching 
back a number of years. If these renewal notes are to be deemed 
outstandings under extension, it is clear that the plaintiff’s war- 
ranty has been broken. The question asked in the application 
as to the amount of “outstandings under extension” is in the 
phraseology of the defendant company, and, if there be ambiguity 
in the meaning of the phrase by which the plaintiff has been 
misled in making an answer, the defendant is not fairly entitled 
to claim that the warranty has been broken by an incorrect an- 
swer. While by a technical interpretation a renewal note is an 
outstanding under extension, it cannot be said that the inter- 
pretation of the question is entirely free from doubt, and when, 
in addition, the soliciting agent of the defendant, in response to 
the plaintiff’s request as to what was meant by the expression, 
stated that it referred to “these past dues which had been extended 
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to a definite time,” the plaintiff was fairly justified in interpreting 
the expression as referring to the past dues which had been con- 
sidered in the answer to the former question, that is, the $58,000 
spoken of as a small proportion of the amount of outstandings. 
As to these the representation was true. That it was not under- 
stood by either party to refer to the renewal notes seems to me 
clear. In every business with outstandings amounting to 
$325,000, as was stated’in answering the first question, some bills 
receivable must be renewal notes, and this fact must be deemed 
to have been so understood by the parties. When, therefore, the 
plaintiff answered that question and stated that there were no 
outstandings under extension, Treat must have known, and the 
company upon receiving the application must fairly be deemed to 
have known, that the renewal notes were not understood to be 
included in this representation. This conclusion is further 
strengthened by the fact that within two months from the time 
this application was made the defendant’s auditor examined the 
plaintiff’s books, and there found the exact situation. After that 
examination no objection was made that the condition of the 
company had been falsely represented, and the defendant, with 
knowledge of the fact of the existence of these renewal notes at 
the time the application was made, treated the policy as a valid 
policy, and advised with the plaintiff as to what course to pursue 
in referencé to certain debtors who had gone into bankruptcy. 

The question here is not whether an agent, with full knowledge 
of a misrepresentation in an application, may waive the effect of 
that misrepresentation, but whether a company is bound by the 
interpretation of an ambiguous clause in an application, made to 
the applicant by an agent authorized to solicit that insurance. 
In our judgment, the company is so bound, both by reason and 
authority. Bennett vs. Insurance Co., 81 N. Y. 273, 37 Am. 
Rep. 501; Standard Insurance Co. vs. Fraser, 76 Fed. 705, 
22 C. C. A. 499. 

The judgment and order should be affirmed, with costs. 

Dowling, J., concurs. 





McNamee vs. National Surety Co. 


SUPREME COURT OF NEW YORK. 


APPELLATE TERM, First DEPARTMENT. 


McNAMEE 
vs. 


NATIONAL SURETY CO.* 


1. INSURANCE—INDEMNITY INSURANCE—LIABILITY. 


A surety company issuing a bond conditioned to indemnify plaintiff, a 
marshal, against “all claims for or by reason of the levying and sale 
etc., of all or any personal property which plaintiff may judge to 
belong to said judgment debtor,” followed by a recital referring first 
to the original suit and the execution issued to plaintiff against the 
goods of the judgment debtor, and continuing, “and whereas certain 
personal property that appears to belong to the said judgment debtor 
against whom said execution has been issued as aforesaid is or may 
be claimed by some other party or parties,” was not liable thereon to 
the marshal because of a recovery by the defendant in execution in 
an action against the marshal for wrongful levy and execution upon 
exempt property. 

(For other cases, see Insurance, Dec. Dig. § 430.) 


Appeal from Municipal Court, Borough of Manhattan, Fifth District. 

Action by James L, McNamee against the National Surety Company. 
From a judgment in favor of plaintiff after trial by judge without a 
jury, defendant appeals. Reversed, and new trial granted. 


Argued November term, 1915, before Lehman, Bijur, and Finch, JJ. 


Chopak & Cahn, of New York City (Monroe J. Cahn, of New York 
City, of counsel), for Appellant. 
Isador Goetz, of New York City, for Respondent. 
Biyur, J. 

Plaintiff, a marshal, sues to recover from the defendant, the 
surety on an indemnity bond, because of a recovery by the defend- 
ant in execution against the present plaintiff in an action for the 
wrongful levy and execution upon exempt property. 

[1] The point made by appellant is that although the language 
in the condition of the bond is general and recites an agreement 
to indemnify the plaintiff against “all claims for or by reason 
of the levying and sale, etc., of all or any personal property which 
plaintiff may judge to belong to said judgment debtor,” etc., in 
the usual form, this language must be held to be limited by the 
recital which refers first to the original suit and the execution 
issued to plaintiff commanding him to take the goods and chattels 
of the judgment debtor, and continues, “And whereas certain 
personal property that appears to belong to the said judgment 


* Decision rendered, Jan. 7, 1916. 156 N. Y. Supp. 758. 
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debtor against whom said execution has been issued as aforesaid 
is or may be claimed by some other party or parties, now, there- 
fore, etc.” In other words, appellant urges that this recital limits 
the indemnity, to which appellant is bound, to claims against 
plaintiff by third parties to the execution, and that it does not 
cover the judgment recovered against the plaintiff by reason of 
his having levied upon the judgment debtor’s exempt property. 
In support of its position, the defendant appellant cites a number 
of cases, such as McElroy vs. Mumford et al., 128 N. Y. 303, 
28 N. E. 502; Nat. Mech. Bkg. Ass’n vs. Conkling et al., 90 
N. Y. 116, 42 Am. Rep. 405, note; De Camp vs. Bullard et al., 
22 Misc. Rep. 441, 50 N. Y. Supp. 807. 

[2] Defendant does not contest their application, but contends 
that they hold that, in addition to the recitals in a bond or under- 
taking, the circumstances surrounding the transaction must also 
be taken into consideration in order to determine whether and to 
what extent the apparently general obligation of the surety is to 
be held limited. 

It is not necessary for a determination of this appeal to de- 
cide which interpretation of these cases is correct, because re- 
spondent points to no circumstances, known to defendant or of 
which defendant would be chargeable with knowledge upon any 
possible theory, which would in any wise affect the evident 
limitation upon the appellant’s liability indicated by the recital. 
The only circumstance which I can find even hinted at is that 
one of the attorneys who in this action appear for the defendant 
was the plaintiff in the action in which the execution was issued, 
and that defendant’s present attorneys appeared as attorneys in 
that action for the plaintiff therein, and also appeared for the 
present plaintiff in the successful action brought against him by 
the execution debtor. There is not the slightest suggestion that 
these attorneys were attorneys for the appellant at the time the 
bond was given, even assuming that there were circumstances 
which would modify the effect of the recital, and further assuming 
that knowledge of such circumstances on the part of the de- 
fendant’s general attorneys would be imported to the client. 

Judgment reversed, and new trial granted, with $30 costs to 
appellant to abide the event. All concur. 





Reese vs. Fidelity Co. of Maryland. 


SUPREME COURT OF NEW YORK. 


APPELLATE TERM, First DEPARTMENT. 


REESE 
US. 


FIDELITY & DEPOSIT CO. or MaryLanon.* 


1, INSURANCE—BURGLARY INSURANCE—ACTIONS. 


Where defendant repudiated all liability under a burglary policy on the 
ground that it was obtained by fraud and misrepresentation, and 
returned the proofs of loss, together with the premium, plaintiff is not 
bound to abide by the condition in the policy that no action shall be 
instituted within three months after the furnishing of proofs of loss. 


(For other cases, see Insurance, Cent. Dig. §§ 1551-1553; Dec. Dig. § 623.) 


3. INSURANCE—BURGLARY INSURANCE—EVIDENCE. 

In an action on a burglary policy, evidence that other apartments in the 
same building had been entered is admissible to show that plaintiff’s 
loss was the result of burglary. 

(For other cases, see Insurance, Cent. Dig. §§ 1689, 1690, 1694; Dec. 
Dig. § 658.) 


4. INSURANCE— BURGLARY INSURANCE — MISREPRESENTA- 
TIONS. 


Where plaintiff represented he was a mining promoter, when in fact he 
was a clairvoyant, and used his apartment for telling fortunes, a 
burglary policy covering the apartment, procured by such misrepre- 
sentations, was void. 


(For other cases, see Insurance, Cent. Dig. § 593; Dec. Dig. § 278.) 


Appeal from City Court of New York, Trial Term. 

Action by Berthold Reese against the Fidelity & Deposit Company of 
Maryland. From a judgment for plaintiff, and an order denying its 
motion to set aside the verdict, defendant appeals. Rev:rsed and re- 
manded. 


Argued November term, 1915, before Lehman, Bijur, and Finch, JJ. 


Arthur C. Mandel, of New York City, for Appellant. 
Samuel J. Siegel, of New York City (Louis H. Solomon, of New 
York City, of counsel), for Respondent. 
LEHMAN, J. 
The plaintiff has recovered a judgment for the sum of $672.50 
in an action brought upon a policy insuring him against loss from 
burglary, theft, or larceny. The answer consists of a general 
denial, and also sets up three affirmative defenses. The first 
defense sets forth that the plaintiff falsely represented that his 
occupation was that of a mining promoter, that this representa- 
tion was false, and that immediately upon discovering the falsity 


* Decision rendered, Dec. 28, 1915. 165 N. Y. Supp. 408. 
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of this statement the defendant returned to the plaintiff the sum of 
$15 and certain papers which the plaintiff filed or attempted to file 
in compliance with the terms of the policy, and which are alleged 
to be proofs of loss, and the plaintiff has “retained, kept, accepted, 
and now holds the said proof of loss and the said sum of $15.” 
The second defense sets forth that the policy contains a provision 
that “this policy shall be void if the condition and circumstance 
of the risk are changed without the written consent of the com- 
pany, or if the assured attempts in any way to defraud the com- 
pany,” that the defendant issued the policy upon the express 
warranty made by the plaintiff that the plaintiff was a mining 
promoter, “that in truth and in fact the plaintiff upon information 
and belief was never a mining promoter, that the plaintiff is and 
was a fortune teller and an entertainer and clairvoyant. and gave 
public and private entertainments at his said place of residence, 
and by reason thereof the condition and circumstance of the risk 
which the defendant assumed became changed.” ‘The third de- 
fense sets forth that the policy contains a provision that “no 
suit shall be brought under this policy until three months after 
the proofs of loss as required herein have been furnished to the 
company; that on February 15, 1915, the plaintiff filed certain 
papers which purport to be proofs of loss, and three months have 
not elapsed since that time before bringing of this action.” 

[1] It is not disputed that the action was actually brought less 
than three months after the filing by the plaintiff of his proofs 
of loss, and the defendant now contends that the complaint should 
have been dismissed on that ground. It is, however, also not 
disputed that the defendant returned the proofs of loss, together 
with the sum of $15, to the plaintiff upon the ground that the 
policy was obtained by fraud and misrepresentation. There can 
be no doubt under all the authoritieS that, after the defendant 
denied that the policy was a binding obligation and returned the 
proofs of loss, it is precluded from claiming that the plaintiff is 
bound to wait three months before bringing the action. It is 
therefore evident that the action is not prematurely brought. 

[2] The defendant, however, urges that the expiration of the 
three months is a condition precedent to the bringing of the 
action, and a waiver of the condition precedent must be affirma- 
tively alleged and cannot be proven under an allegation of due 
performance of all conditions. It is unnecessary for us now to 
consider whether the plaintiff should have been allowed under 
his present pleading to prove the waiver of this term of the policy. 
As a matter of fact the evidence was admitted without objection, 
and no motion was made at the trial to dismiss the complaint on 
this specific ground. If such a contention had been made, then it 
would undoubtedly have been the duty of the trial justice to 
permit the complaint to be amended (if such an amendment be 
necessary), in view of the fact that the defendant itself pleads 





Misc. | Reese vs. Fidelity Co. of Maryland. 339 


in its second defense facts upon which a waiver must be 
predicated. 

[3] The defendant also urges that there is not sufficient proof 
to show that the loss was a “direct loss by burglary, theft, or 
larceny.” It seems to me that the evidence is amply sufficient 
for this purpose and that the trial justice correctly admitted tes- 
timony tending to show that other apartments in the same house 
had been entered the same night, and that this evidence has 
probative force upon the issue whether the plaintiff’s loss was 
due to burglary. 

[4] The serious question raised by this appeal is whether: the 
trial justice correctly excluded the testimony of certain witnesses 
produced by the defendant to show that after the policy was 
issued the plaintiff at his residence represented himself as a 
clairvoyant or mind reader and received money from them for 
an entertainment or exhibition of his alleged powers. If the 
plaintiff falsely warranted that he was a mining promoter when 
in fact he was a mind reader or clairvoyant, the policy of course 
is invalid. The evidence offered in regard to the subsequent 
events would have little or no probative value on this issue, but 
the defendant claims that it would be material upon the issue 
of change of risk. It seems to me that this contention is sound. 
The defendant insured a person representing himself as a pro- 
moter from loss by burglary, theft, or larceny from his domestic 
apartment. Obviously, if the apartment thereafter was used 
habitually as a place for the giving of public or private enter- 
tainments and performances for money by a fortune teller or 
mind reader, the risk would be entirely changed. Standing alone, 
proof of occasional entertainments in that apartment would be 
insufficient, but proof that a place is habitually used for a par- 
ticular purpose can be furnished by evidence of a sufficiently 
large number of occasions in which the apartment was put to 
that use. 

The trial justice therefore erred in excluding that evidence, 
especially in view of the fact that the plaintiff has himself tes- 
tified that he is in business as a mind reader, and says that he has 
been convicted of telling fortunes in an “apartment house.” 

Judgment should be reversed, and new trial ordered, with costs 
to appellant to abide the event. All concur. 
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CITY COURT OF NEW YORK. 


TriaAL TERM. 


NATIONAL SURETY CO. 
vs. 


STALLO.* 


INSURANCE— GUARANTY AND INDEMNITY INSURANCE — 
LIABILITY. 


Defendant agreed to pay premium on the execution of a surety bond 
and renewal premiums thereafter, until plaintiff surety company should 
be furnished with competent evidence of its discharge from liability 
on the bond, which also provided that plaintiff should have the right 
to be discharged from liability for defendant’s further default and 
require him to account. Held, that defendant, not furnishing plaintiff 
any written legal proof of its discharge from liability, or showing the 
judicial settlement and allowance of his account, was liable for the 
stipulated premiums, notwithstanding the surety’s proceeding under 
Code Civ. Proc. § 812, resulting in defendant’s removal as adminis- 
trator, and notwithstanding the surety’s failure to initiate any pro- 
ceedings necessary to judicially settle defendant’s account, which it 
might have done, but was not required to do. 


(For other cases, see Insurance, Cent. Dig. § 394; Dec. Dig. § 183.) 


Action by the National Surety Company against E. K. Stallo. Judg- 
ment for plaintiff. 


Lord, Day & Lord, of New York City, for Plaintiff. 
Rockwood & Haldane, of New York City, for Defendant. 


O’Dwyer, C. J. 

Defendant agreed to pay $2,475 premium upon the execution 
of the bond and $1,650 annually thereafter in advance until the 
plaintiffs shall be furnished with competent written legal evidence 
of their discharge from liability under said bond. It is conceded 
that the plaintiffs continue liable for default, if any, of the de- 
fendant as administrator between the ‘21st day of April, 1910, 
when the bond in question was executed, and the 23d day of 
December, 1910, when the order revoking the appointment of the 
defendant as administrator was granted. 

In order to escape the liability assumed the defendant must 
show that the plaintiffs have been furnished with competent 
written legal evidence of their discharge from liability under said 
bond, or that he has been released from such liability by the 
plaintiffs, either expressly or by some act on their part. Plain- 
tiffs have not been furnished with written legal evidence of their 
discharge from liability, in that it is admitted that, although de- 


* Decision rendered, June 25, 1913, 156 N. Y. Supp. 987. 
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fendant filed his account on January 16, 1911, the same has never 
been judicially settled and allowed, and it is not contended that 
the plaintiffs have expressly released defendant from any obliga- 
tion under his agreement. It follows, then, that the defendant 
is liable for the premiums in question, unless he can show some 
act on the part of the plaintiffs inconsistent with the written 
agreement which can be construed as a waiver by the plaintiffs 
of their rights thereunder. The only affirmative act of the plain- 
tiffs has been the proceeding under section 812 of the Code, 
which resulted in the removal of the defendant as administrator. 
That act is not only not inconsistent with the written contract, 
but is within its express provisions and must have been contem- 
plated by the parties. It is expressly provided that the plaintiffs 
at any time shall have the right to be discharged from liability 
for the further default of the defendant and to require him to 
account. It may be a hardship upon the defendant to have to 
pay these renewal premiums, but his failure to have the account 
filed, judicially settled, and allowed is the cause of his distress. 
It is true that the plaintiffs might have initiated the necessary 
proceedings, but they were not required so to do. 

Judgment for the plaintiffs for the amount claimed, with in- 
terest and costs. Settle findings on one day’s notice. Defendant 
granted ten days’ stay of execution and sixty days to make a case 
after notice of entry of judgment. 


SUPREME COURT OF NEW YORK. 


APPELLATE DIVISION, First DEPARTMENT. 


NATIONAL SURETY CO. et At. 


vs. 


STALLO.* 


1. INSURANCE—GUARANTY AND INDEMNITY INSURANCE— 
RISK—LIABILITY FOR PREMIUM. 


Plaintiff surety company became surety on defendant's guardianship 
bonds upon his agreement to pay an annual premium in advance until 
plaintiff should be furnished with competent legal evidence of its dis- 
charge from liability and thereafter on petition to the Surrogate’s 
Court obtained an order, pursuant to Code Civ. Proc. § 812, directing 
defendant to file new bonds, and a further order that he deposit with 
a trust company all the securities belonging to the estates of his in- 
fant wards, and requiring him to file a new bond, which was duly 
filed, and later another order releasing plaintiff from further liability, 
after which the defendant’s accounts as guardian were settled and 


* Decision rendered, Dec. 30, 1915. 156 N. Y. Supp. 988. 
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he was discharged. Held that, as it had obtained its own discharge 
from liability, the requirement of evidence of its discharge did not 
apply, and hence that it was only entitled to the proportionate share 
of the premium payable for the first year from the date the bond was 
issued to the date when it obtained its discharge, with interest from 
the date of issue. 

(For other cases, see Insurance, Cent. Dig. § 394; Dec. Dig. § 183.) 

2. INSURANCE—GUARANTY AND INDEMNITY INSURANCE— 
APPLICATION—CONSTRUCTION. 


The application for a bond, made part of the agreement with the plain- 
tiff surety company, being printed and prepared by it, every favorable 
intendment should be given to the indemnified principal. 


(For other cases, see Insurance, Cent. Dig. §§ 308-311; Dec. Dig. § 151.) 


Appeal from Trial Term, New York County. 

Action by the National Surety Company and another against Ed- 
mund K. Stallo. Judgment for plaintiffs in part, and for defendant in 
part, and plaintiffs appeal. Affirmed. 


Argued before Ingraham, P. J., and Laughlin, Clarke, Dowling, and 
Smith, JJ. 


H. Mansfield, of New York City, for Appellants. 
C. A. Winter, of New York City, for Respondent. 


GREENBAUM, J. 

On or about the 24th day of June, 1910, plaintiffs became 
sureties upon two several bonds duly approved by one of the 
surrogates of this county, each in the penal sum of $450,000, given 
by the defendant for the faithful performance of his duties as 
guardian of Laura McDonald Stallo and Helena McDonald 
Stallo, infants. The defendant agreed to pay to the plaintiff a 
premium of $862.50 upon each bond, and “the further sum of 
$575 annually thereafter in advancé until the plaintiffs should 
be furnished with competent legal evidence of their discharge 
from liability under said bonds.” It was established upon the trial 
that upon the petition of the plaintiffs to the Surrogate’s Court, 
praying to be relieved from any further liability upon said bonds, 
an order was duly made upon December 23, 1910, pursuant to 
section 812 of the Code of Civil Procedure, directing the de- 
fendant to file new bonds to the satisfaction of the court. There- 
after such proceedings were had that on or about the 24th day 
of February, 1911, upon the petition of the plaintiffs, a further 
order was made by the Surrogate’s Court that the defendant as 
guardian deposit with the Equitable Trust Company of the city 
of New York all of the securities belonging to the estates of said 
infants, subject to the order of the defendant, to be counter- 
signed by the surrogate, and that defendant file a new bond to 
the satisfaction of the surrogate in the sum of $15,000. On 
March 7, 1911, the securities were deposited in compliance with 
the order of the surrogate, pursuant to stipulation of the parties 
and the approval of the court, and a new bond in the sum of 
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$15,000 was duly executed and approved by the court. On 
March 14, 1911, upon the plaintiffs’ motion, an order was duly 
made by and entered in the Surrogate’s Court releasing the 
plaintiffs from any further liability upon said bonds. On De- 
cember 1, 1911, on a judicial settlement of the accounts of the 
defendant as general guardian of Laura McDonald Stallo an 
order was entered in the Surrogate’s Court judicially settling and 
allowing the accounts of the defendant as guardian, decreeing 
that the defendant and the Equitable Trust Company deliver to 
Laura McDonald Stallo, the sole beneficiary, the shares of stock 
deposited with said trust company, and further decreeing “that 
upon complying with the provisions of this decree the said 
Edmund K. Stallo be discharged as general guardian of Laura 
McDonald Stallo and relieved from all further responsibility 
thereunder, and from all liability to any person interested there- 
under as such general guardian as aforesaid and as all matters 
embraced in this action.” On the 13th of February, 1912, a 
similar order was entered in the Surrogate’s Court with respect 
to the estate of the infant Helena McDonald Stallo, excepting 
that in that case the assets were to be turned over to the general 
guardian of the person and estate of Helena McDonald Stallo to 
be appointed. Neither of the said orders contained any pro- 
visions in terms discharging the sureties from liability on their 
bonds. 

[1] Upon the foregoing facts the plaintiffs seek to recover the 
initial premium, which it appears had not been paid by the de- 
fendant, and also the annual premiums, which under the agree- 
ments were to become payable in advance on June 24, 1911. 
These claims are asserted upon the ground that prior to No- | 
vember 10, 1911, neither of the plaintiffs was furnished with any 
evidence of its discharge from liability as sureties, as required by 
the agreements between the parties. ‘The rights of the parties 
must depend upon the construction to be given to the agreements 
executed by them when the bonds under consideration were 
given. As already stated, the agreements provide that the com- 
pany shall be “furnished with competent written legal evidence 
of its discharge from liability” under said bonds. Ordinarily 
these words would indicate a continuance of liability under the 
bonds up to such time as written legal evidence of its discharge 
therefrom is furnished. But in the case before us the plaintiffs, 
instead of continuing on the bonds until a final accounting, upon 
which a discharge from liability would arise, took advantage of 
the peculiar provisions of section 812 of the Code to be relieved 
from continuing on the bonds. If the construction that plaintiffs 
put upon the agreement prevail, then the surety would have the 
right within a day or two after the execution of the bond to ask 
to be relieved from continuing liability thereunder, and at the 
same time be entitled to payment of premiums until a formal 
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discharge upon an accounting is had, notwithstanding its release 
from further liability after a certain date, with the result that 
the principal would be put to the expense, not only of unnecessary 
premiums, but also to the added expense involved in a com- 
pulsory accounting. We may thus conceive of a series of sureties 
on successive bonds exacting premiums after release from liability 
under section 812 of the Code, thus forcing the payment of a 
number of premiums and incurring expense for enforced ac- 
countings. : 

[2] It should also be borne in mind that the application for the 
bonds, which is part of the agreement with the plaintiffs, is 
printed and prepared by the plaintiffs, and under such circum- 
stances every favorable intendment should be given the principal. 
There is no mention in the agreement of the contingency of the 
surety exercising its right under the statute to withdraw from 
the bond. In other words, the surety was privileged to avail 
himself of the right to be relieved from continuing on the bonds, 
but the principal was compelled to pay premiums until the surety’s 
discharge and service upon it of written evidence thereof. It 
seems to me that such a provision as is now being discussed was 
only intended to apply to the case where the surety continued on 
the bond, and not to one where it procures an order on its own 
initiative terminating its further liability thereunder, regardless 
of the consent or wish of the principal. This conclusion is forti- 
fied by the further consideration that ordinarily the sureties 
would have a right to assume that their liability continued under 
a bond until after the settlement of the accounts of the principal, 
and hence was entitled to the payment of premiums until they 
were furnished with evidence of their discharge. A premium 
is paid the surety as compensation, for assuming a liability, but 
where the liability no longer exists there can be no reason for 
thinking that the parties contemplated a continuance of its pay- 
ment. Besides, no necessity would exist for furnishing evidence 
of a surety’s discharge from further liability when he himself 
procured the order relieving him from further liability. There 
seems to be no merit in plaintiffs’ contention. 

Plaintiffs cite National Surety Co. vs. Stallo, 156 N. Y. 
Supp. 987 (affirmed by Appellate Term, without opinion), in 
support of their contention. That case is readily distinguishable 
from this, in that it does not appear that any order had been 
entered upon the plaintiffs’ motion in that case releasing it from 
further liability as surety upon the bond which it executed. Upon 
such a state of facts the defendant was held liable for premiums 
for failure to furnish any evidence to plaintiffs of its discharge 
from liability. The plaintiffs also urge that defendant has made 
no demand in writing upon them for return of any compensation 
that has been paid for the unexpired portion of such suretyship 
as required by the concluding sentence of section 812 of the Code. 
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This provision implies that the surety is only entitled to premiums 
until the entry of the order relieving him from further liability, 
and was designed to compel the principal to make written demand 
upon the surety before he might maintain an action for recovery 
of the unearned part of the premium. But in the case under 
review no premium has ever been paid by the defendant, and 
hence no question of demand for return premium can arise. It 
is only necessary to consider to what extent the plaintiffs may re- 
cover for premiums earned. 

It follows from the foregoing facts that plaintiffs are entitled 
to the proportionate share of the premium payable on each bond 
for the first year from June 24, 1910, the date of the execution, 
up to March 14, 1911, when they were relieved from all further 
liability thereunder, together with interest thereon from June 24, 
1910.. Submit findings in accordance with the foregoing views. 


PER CURIAM. 


Judgment affirmed, without costs, on opinion of Greenbaum, J. 
Order filed. 


EQUITABLE SURETY CO. vs. BANK OF HAZEN. 
(No. 60.)* 
(Supreme Court of Arkansas.) 


1. INSURANCE—FIDELITY INSURANCE—NOTICE OF DEFAULT 
—SUFFICIENCY. 

Where, within a few days after the cashier’s defalcations were discovered, 
plaintiff bank gave notice to the surety company, and expert ac- 
countants thereafter.examined the books, while in the ensuing corre- 
spondence the exact amount of the shortage was stated, recovery 
against the surety cannot, where the correspondence occurred within 
six months, be defeated on the ground that the demand of the bank 
was not presented within six months after discovery of the defalcation. 


(For other cases, see Insurance, Cent. Dig. §§ 1328-1336; Dec. Dig. § 539.) 


2. INSURANCE—NOTICE OF LOSS—WAIVER. 


Where a surety on the bond of a bank’s cashier unconditionally denied 
liability, such unconditional denial was a waiver of the provision of 
the bond requiring the giving of notice of its demand within six months 
after discovery of defalcation. 


(For other cases, see Insurance, Cent. Dig. §§ 1391, 1392; Dec. Dig. § 559.) 


4. INSURANCE—WARRANTIES—BONDS—CONSTRUCTION. 


Where a bond declared that statements by the bank as to the accounts of 
its cashier should be deemed warranties, statements by the cashier as 


* Decision rendered, Dec. 20, 1915. 181 S. W. Rep. 279. 
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to the examination of his accounts made to procure the bond can- 
not be deemed a warranty by the bank. 

(For other cases, see Insurance, Cent. Dig. §§ 558, 559, 562-566; Dec. 
Dig. § 264.) 


5. INSURANCE—WARRANTIES—BONDS—CONSTRUCTION. 


Where the bond of a bank cashier declared that statements of the bank 
relative to the cashier’s accounts should be deemed warranties, state- 
ments by the president that the accounts of the cashier were examined 
and found correct in every respect, and that to the president’s knowl- 
edge he was not in arrears or in default, is not a warranty that there 
were no arrears or defaults, and the bond will not be avoided on ac- 
count of arrears, which were not known to the president. 


(For other cases, see Insurance, Cent. Dig. §§ 568, 569; Dec. Dig. § 268.) 


6. INSURANCE — FIDELITY — BONDS — COMPLIANCE WITH — 
EXAMINATION OF ACCOUNTS. 


The bond of a bank cashier required a complete inspection of the ac- 
counts and books of the cashier at least once in every twelve months 
from the date of the bond, such inspection to include an examination 
of all cash and securities the cashier should have in his charge or cus- ~ 
tody. The president and directors made quarterly inspections of the 
cashier’s accounts, and the president often inspected the accounts at 
the close of the business day. In these inspections, while the cash and 
securities were counted, the president and directors found it im- 
possible to verify the cashier’s statements as to accounts with their 
metropolitan correspondents; for, owing to the fact that checks. and 
drafts would be in transit, the accounts would rarely balance on the 
same day. Held that, though there was no examination of the ac- 
counts of the corresponding banks or comparison of the cashier’s 
accounts with them, the examination was a sufficient compliance with 
the bond to warrant recovery on the cashier’s default. 


(For other cases, see Insurance, Cent. Dig. §§ 875, 87514; Dec. Dig. § 332.) 


Appeal from Chancery Court, Prairie County; John M. Elliott, 
Chancellor. _ 
_ Action by the Bank of Hazen against the Equitable Surety Company. 
From a judgment for plaintiff, defendant appeals. Affirmed. 


J. G. Thweatt, of De Valls Bluff, and Sam Frauenthal, of Little Rock, 
for Appellant. 


Cockrill & Armistead, of Little Rock, for Appellee. 
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FIDELITY TRUST CO. or Kansas City ET AL. 
REVELLE, SuPERINTENDENT OF INSURANCE 
DEPARTMENT. (No. 18957.)* 


(Supreme Court of Missouri.) 


1. INSURANCE—SPECIAL FUNDS—STATUTORY REGULATION 
—CONSTRUCTION. 


Under Rev. St. 1909, § 1140, any trust company which had deposited 
,000 of securities with the Superintendent of Insurance and re- 
ceived his certificate, so showing and stating that it was solvent, 
could engage in am insurance business, including fidelity insurance of 
ersons holding places of public or private trust. Laws 1915, p. 188, 
166, enacted as a substitute for the former law, contained the same 
provisions omitting that as to fidelity insurance, and requiring the 
deposit to be made with the bank commissioner instead of the Super- 
intendent of Insurance, but contained no express provision for the 
transfer to the bank commissioner of the securities deposited with 
Superintendent of Insurance. Held, that under the act of 1915 the 
bank commissioner, being charged with the same duties as the Super- 
intendent of Insurance was under that of 1909, and, the whole scope 
and purpose of the act being to transfer the duties and the funds, the 
act of 1915 will be construed to require the transfer to the bank com- 
missioner of the funds deposited with the Insurance Superintendent. 


(For other cases, see Insurance, Cent: Dig. § 7; Dec. Dig. § 8.) 


2. INSURANCE—SPECIAL FUNDS—STATUTORY REGULATION 
—CONSTRUCTION—LIENS ON FUNDS. 

Under Laws 1915, p. 188, § 166, requiring a transfer of securities de- 
posited by trust and insurance companies from the Superintendent of 
Insurance to the bank commissioner, the transfer cannot be made un- 
less the fund so transferred is expressly made primarily chargeable 
with all liens and charges against it arising before the transfer. 

(For other cases, see Insurance, Cent. Dig. § 7; Dec. Dig. § 8.) 


In Banc. Original proceedings in mandamus by the Fidelity Trust 
Company of Kansas City, Mo., and another against Charles G. Revelle, 
Superintendent of the Insurance Department. Writ made permanent, on 
conditions. 


Robinson & Goodrich, of Kansas City, for Plaintiffs. 


John T. Barker, Attorney General, and Lee B. Ewing, Assistant 
Attorney General, for Defendant. 


* Decision rendered, Dec. 8, 1915. 181 S. W. Rep. 53. 
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FIDELITY & DEPOSIT CO. oF MaryLAnp vs. 
NORDMARKEN.* 
(Supreme Court of North Dakota.) 


1. INSURANCE—INDEMNITY INSURANCE—ACTION FOR RE- 
IMBURSEMENT—LARCENY OR EMBEZZLEMENT—SUFFI- 
CIENCY OF EVIDENCE. 

In an action brought to recover money paid to the defendant’s employer 
upon a bond by which the plaintiff obligated itself to indemnify the 
employer against such loss as it might sustain by reason of the 
larceny or embezzlement of the employer’s property by the defendant 
as its manager or salesman, in the sale of machinery, held, that the 
evidence justified the trial court in finding that there was no larceny 
or embezzlement for which the plaintiff was liable to the employer on 
the bond. 

{For other Fg see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. 
Dig. § 665.) 

3. INSURANCE—INDEMNITY INSURANCE—ACTION FOR RE- 
IMBURSEMENT—EVIDENCE 

Held, further, that assuming that ons voucher establishes a prima facie 
liability of the defendant, the other testimony introduced by the plain- 
tiff as to the facts of the alleged default of the defendant rebuts the 
prima facie showing. 

(For other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. 
Dig. § 665.) 


Appeal from District Court, McHenry County; A. G. Burr, Judge. 

Action by the Fidelity & Deposit Company of Maryland, a corporation, 
against Oliver G. Nordmarken. From judgment for defendant, plaintiff 
appeals. Affirmed. 


Cowan & Adamson and H. S. Blood, all of Devils Lake, for Appellant. 
C. W. Hookway, of Granville, for Respondent. 


* Decision rendered, Nov. 6, 1915. 195 N. W. Rep. 669. Syllabus by the 


Court. 
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KOBLITZ rv au. vs. AMERICAN CREDIT INDEMNITY 
CO. (No. 14617.)* 


(Supreme Court of Ohio.) 


INSURANCE—CREDIT INDEMNITY BOND—NOTICE OF 
DEBTOR’S INSOLVENCY—SUFFICIENCY. 


A bond issued by a credit indemnity company, as indemnity against loss 
from bad debts accruing from sales of merchandise, provided for 
notice of each insolvency of debtors to be given to the company within 
a time fixed, and also provided that knowledge on the part of or 
notice to any agent or representative other than certain designated 
officers should not estop the company from enforcing any of the pro- 
visions of the bond or be held to be a waiver thereof. The insured 
gave notice of the insolvency of a debtor, within the time fixed, on a 
blank furnished by the company, but which did not fully comply with 
the requirements of the bond. The company, within the period named, 
began an investigation; one of the designated officers corresponded 
with the insured concerning the matter and had full knowledge of 
all facts of which the insured was required to furnish notice. Held, 
that knowledge and notice of the designated officer was notice to the 
company, and its action waived the more formal notice provided for. 


(For other cases, see Insurance, Cent. Dig. §§ 96-113; 125; Dec. Dig. § 95.) 


Error to Court of Appeals, Cuyahoga County. 
Action by one Koblitz and others against the American Credit In- 
demnity Company. Judgment for defendant by the court of common 
leas ve affirmed by the Court of Appeals, and plaintiff brings error. 
eversed. 


Milton S. Koblitz; Frank C. Scott, and Hole & Hole, all of Cleveland, 
for Plaintiffs in Error. 
Stearns, Chamberlain & Royan, of Cleveland, for Defendant in Error. 


* Decision rendered, June 4, 1915. 110 N. E. Rep. 919. Syllabus by the 
Court. 
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VAN ARSDALE-OSBORNE BROKERAGE CO. vs. RINER 
ET AL. (No. 5638.)* 
(Supreme Court of Oklahoma.) 


INSURANCE— BOND OF LOCAL, INSURANCE AGENT —LIA- 
BILITY OF SURETIES. 


General agents of an insurance company appointed a local agent to solicit 
insurance contracts. He executed a bond conditioned that he would 
faithfully perform the conditions of the written contract signed by 
both parties, and the bond was signed by two sureties. One of the 
terms of the contract was that the local agent should refund to the 
general,agents the commissions paid to him upon insurance contracts 
where the premium was paid by notes and the notes were not paid 
six months after maturity. The court found that the local agent and 
principal in the bond was due the general agents a certain sum upon 
the aforesaid term of the contract. Held, the sureties were liable for 
the same amount, where they failed to plead or prove any valid reason 
why they should be relieved from the terms of the bond. 


(For other cases, see Insurance, Cent. Dig. §§ 107-110; Dec. Dig. § 83.) 


Commissioners’ Opinion, Division No. 4. Error from District Court, 
Carter County; S. H. Russell, Judge. 

Action by the Van Arsdale-Osborne Brokerage Company against R. L. 
Riner and others. Judgment for certain defendants, and plaintiff brings 
error. Reversed and remanded, with directions. 


E. L. Foulke, C. A. Matson, and J. D. Wall, all of Wichita, Kan., 
H. C. Potterf, of Ardmore, and E. A. Walker, of Oklahoma City, for 
Plaintiff in Error. 


* Decision rendered, Dec. 21, 1915. 153 Pac. Rep. 859. Syllabus by 
the Court. 


. 
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OKLAHOMA SASH & DOOR CO. vs. AMERICAN 
BONDING CO. (No. 5359.)* 
(Supreme Court of Oklahoma.) 


1. INSURANCE—FIDELITY BOND—CONDITION OF LIABILITY 
—WAIVER. 


Where a surety bond, guaranteeing the holder from larceny or embezzle- 
ment of an employee, contains a provision that it is essential to the 
validity of the bond that it be signed by the employee, it is a con- 
dition precedent, and the liability of the surety does not attach unless 
the bond be signed by the employee, but such condition may be waived. 


(For other cases, see Insurance, Cent. Dig. §§ 203, 211-213; Dec. 
Dig. § 133.) 


2. INSURANCE—FIDELITY BOND—ACTION ON—PLEADING-- 
WAIVER OF CONDITION. 


Where a petition alleged, in substance, that the surety knew, at the time 
the bond was delivered, that the employee had 16t signed it; that 
when the bond was delivered it was accepted by the plaintiff as com- 
plete and as a bond which would, in the event of loss, protect it; that 
the plaintiff did not know that the bond was incomplete, and did not 
ascertain this until after the loss; and that, although the defendant 
knew the employee had not signed the bond, it accepted and retained 
the premium—held error to sustain a demurrer to the petition. 


(For other cases, see Insurance, Cent. Dig. §§ 1593, 1596, 1598, 1603-1606, 
1608; Dec. Dig. § 634.) 


3. INSURANCE—FIDELITY BOND—ACTION ON—PETITION. 


Where in such case the bond provided that the surety would make good 
to the employer, within thirty days, any loss sustained by the em- 
ployer from the larceny or embezzlement of the employee, and the 
petition alleged the default occurred much more than thirty days 
before suit was brought, held error to sustain the demurrer to the 
petition. 


(lor other cases, see Insurance, Cent. Dig. § 1607; Dec. Dig. § 638.) 


4. INSURANCE — FIDELITY BOND — ACTION ON — DEFENSE — 
PAYMENT OF DEFALCATION~—PLEADING. 

In such case, if the employee has paid the amount of the defalcation, the 
defense must be pleaded. 

{For other cases, see Insurance, Cent. Dig. §§ 1554, 1609-1612, 1614-1624; 
Dec. Dig. § 640.) 


5. INSURANCE — FIDELITY BOND—ACTION ON — PETITION — 
EMBEZZLEMENT. 

Petition examined, and held to sufficiently allege the embezzlement by the 
employee. 

(For other cases, see Insurance, Cent. Dig. §§ 1599-1602; Dec. Dig. § 635.) 


Commissioners’ Opinion, Division No. 2. Error to Superior Court, 
Oklahoma County; E. D. Oldfield, Judge. 


* Decision rendered, Dec. 7, 1915. Rehearing denied, Jan. 11, 1916. 
153 Pac Rep. 1151. Syllabus by the Court. 
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Action by the Oklahoma Sash & Door Company against the American 
Bonding Company. Judgment for defendant, and plaintiff brings error. 
Reversed and remanded. 


Shirk & Danner, of Oklahoma City, for Plaintiff in Error. 


Ames, Chambers, Lowe & Richardson, of Oklahoma City, for De- 
fendant in Error. 
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UNITED STATES DISTRICT COURT. 
S. D. Iowa. 


ARNOLD et At. 


UL 


EQUITABLE LIFE ASSUR. SOC. OF UNITED STATES 
(ARNOLD ert AL., Interveners) .* 


1. INSURANCE—LIFE POLICY—INCONTESTABLE CLAUSE. 

A policy of life insurance contained a clause that “this policy becomes in- 
contestable * * * one year from its date of issue.” A statute of 
the state provided that misrepresentation of the age of the insured 
without fraud in fact should entitle the insurer only to a deduction 
from the amount of the policy of the difference between the premiums 
paid and those which would have been payable if the true age had 
been given, with interest. Held, that the incontestable clause precluded 
the insurer from making a defense on account of a misstatement of 
the insured in the application, not only as to all, but to any part, of 
its liability. 

(For other cases, see Insurance, Cent. Dig. § 1086; Dec. Dig. § 400.) 

2. INSURANCE—LIFE INSURANCE—BENEFICIARIES. 

The beneficiaries named in a policy of life insurance, which contains no 
provision giving the insured authority to change the beneficiaries, are 
entitled to the proceeds of the policy, notwithstanding a different 
disposition made by the will of the insured. 


(For other cases, see Insurance, Cent. Dig. §§ 1461-1468; Dec. Dig. § 585.) 


At Law. Action by Henry A. Arnold and N. P. Christansen, execu- 
tors of the will of Lois G. Stuart, deceased, against the Equitable Life 
Assurance Society of the United States, in which Belle J. Arnold and 
others intervened. Judgment against defendant, and in favor of inter- 
veners. 


J. H Ross and S. C. Kerberg, both of Audubon, Iowa, for Plaintiff. 

Henry & Henry, of Des Moines, Iowa,.and J. M. Graham, of Audu- 
bon, Iowa, for Defendant. 

F. O. Hinkson, of Stuart, Iowa, W. R. Green, of Council Bluffs, 
Iowa, and Sullivan & Sullivan, for Interveners. 


Wabk, D. J. 

This is an action upon a policy of life insurance for $10,000 
issued to Lois G. Stuart April 17, 1897, in lieu of a policy for the 
same amount issued October 18, 1890, which was returned to the 
company. This exchange of policies was made at the request of 
the insured in order to change the beneficiaries. 

The plaintiffs are the executors of the estate of the insured, 
who bring this action because the insured devised the proceeds of 


* Decision rendered, Sept. 20, 1915. 228 Fed. Rep. 157. 
Vol. XLVII—22. 





354 Insurance Law Journal Vol. 47. [Apr., 1916. 


the policy to certain persons not named therein as beneficiaries. 
The interveners are the beneficiaries named in the policy, and by 
their petition of intervention contend that the provisions of the 
will of the insured, changing the beneficiaries of the policy, are 
void and of no effect. 

The defendant admits the execution of the policy, and does not 
deny liability thereon for a portion of the policy; but it alleges 
that, in the application by the insured, she represented her date of 
birth as December 22, 1830, when in fact she was born December 
22, 1829, and because of this misstatement the defendant claims 
that it is only liable for the face of the policy, less the amount 
which would represent the difference between the premium paid 
and the premium which she should have paid, at her true age, 
which, together with interest, amounts to $1,793.79, or at most 
that it should be liable only for the amount of insurance which 
could have been purchased with the premium actually paid. 

Plaintiffs and interveners contend that by the terms of the 
policy it is made incontestable after one year, and therefore that 
the defendant is liable for the full amount thereof, and cannot 
rely upon the partial defense pleaded. ‘They also contend that 
the defendant cannot plead the misrepresentation, because of the 
failure to attach a copy of the application to the policy, as re- 
quired by section 1741 of the Code of Iowa, and they plead a 
settlement effected at the end of the tontine period, and they 
further allege an estoppel. 

[1] The policy issued contains the following statements 
prominently displayed thereon :— 

“This policy becomes incontestable, and grants freedom of 
residence, travel and occupation one year from its date of issue.” 

“Incontestable and ‘unrestricted’ after one year.” 

No question is made that these statements upon the policy 
form part of the contract between the parties. The application 
for the original policy, which was exchanged for the policy in 
suit, contained the following clause :— 

“Incontestability.—A fter two years from the date of issue, the 
only conditions which shall be binding upon the holder of the 
policy are that he shall duly pay the premiums, and observe the 
regulations of the society as to age and service in war. In all 
other respects, if the policy matures after the expiration of two 
years, the policy shall be indisputable.” 

It will be observed that after the issuance of the first policy in 
1890, and before the issuance of the policy in suit in 1897, the 
defendant company had reduced its period of incontestability to 
one year, and made it absolutely unconditional. At the time the 
policy was issued, Code, § 1813, was in force, and is as follows :— 

“Misrepresentation of Age.—In all cases where it shall appear 
that the age of the person insured has been misstated in the pro- 
posal, declaration or other instrument upon which any policy of 
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life insurance has been founded or issued, then and in such case 
the person or company issuing such policy shall, upon the dis- 
covery of such misstatement, be permitted to demand and collect 
the difference of premium, if any, which would be due, with in- 
terest not to exceed 6 per cent per annum, and payable on account 
of the true age of the assured, from year to year, according to the 
rates of premium of such person or company upon which such 
policy was issued; or such person or company so issuing the 
policy may, after the decease of the assured, deduct from the 
amount payable by such policy the difference of premium, if any, 
with interest, which would so have been payable from year to 
year, by reason of any difference of age at time of issuance of 
such policy; and. no other defense or deduction by such person or 
company issuing such policy shall be permitted, after the death 
of the person assured, on account of such misstatement of age 
of the assured, notwithstanding any warranty of such statement 
of age by terms of* policy or otherwise, except when it -be shown 
by the person or company insuring that the policy was procured 
by fraud in fact.” 

There is a controversy in the case as to whether the policy in 
suit is on Iowa contract, or New York contract; but upon this 
question it becomes immaterial, because there is a presumption 
the New York law is the same as the law of lowa. Born vs. Home 
Insurance Co., 120 Iowa, 299, 94 N. W. 849; Marden vs. Hotel 
Insurance Co., 85 lowa, 584, 52 N. W. 509, 39 Am. St. Rep. 316; 
Sieverts vs. National Benefit Association, 95 Iowa, 710, 64 
N. W. 671. 

Does the “incontestable clause” in this policy prevent the de- 
fendant from making the partial defense pleaded herein? ‘These 
clauses have been uniformly upheld, and uniformly construed 
against the insurer. It has been seriously contended that such 
clauses should not be effectual as against actual fraud; but, even 
as to the most gross frauds, it is now well settled that the in- 
contestable clause is effectual. One of the leading cases upon this 
question is Massachusetts Benefit Life Association vs. Nora 
Robinson, 104 Ga. 256, 30 S. E. 918, 42 L. R. A. 261, which re- 
views the authorities fully and concludes :— 

“It would seem therefore to be the rule that, in regard to 
every matter which would have the effect of defeating or destroy- 
ing the contract, the incontestable clause would be controlling. 
and stipulations in the policy to the contrary must yield.” 

In Great Western Life Insurance Co. vs. Snavely, 206 Fed. 20, 
124 C. C. A. 154, 46 L. R. A. (N. S.) 1056, the Circuit Court of 
Appeals, Ninth Circuit, says :-— 


“The incontestable clause in the present policy is very general, 
excepting nothing from its scope, and by the strong current of 
authority precludes any defense after the expiration of one year 
on dccount of false statements, warranted to be true, although 
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they may have been made for a fraudulent purpose. ‘This is true 
as spoken of the original policy. The grounds for its support 
are that insurance companies, in order to obtain business, rep- 
resent that they will issue policies incontestable as to certain 
matters after a designated period, and individuals negotiate with 
them on that basis. Furthermore, the clause constitutes in effect 
a short period of limitation, which it is perfectly competent for 
the parties to agree upon. While it is true that fraud vitiates 
all contracts, yet in contracts of the kind, where the beneficiaries 
are placed at a disadvantage because the dead cannot speak, it is 
not contrary to public policy for the parties to agree that the com- 
pany shall be precluded upon the subject after some specified time, 
reasonable, within which to make investigation. ‘The clause lends 
stability to the contract, and renders life insurance of greater 
value to the insured and beneficiary. ‘The subject is exhaustively 
and ably discussed in Massachusetts Life Ass’n vs. Robinson, 
104 Ga. 256, 30 S. E. 918, 42 L. R. A. 261. See also Wright vs. 
M. B. L. Ass’n, 118 N. Y. 237, 23 N. E. 186, 6 L. R. A. 731, 
16 Am. St. Rep. 749; Teeter vs. United Life Ins. Ass’n, 159 
N. Y. 411, 54 N. E. 72; Austin vs. Mutual Reserve Fund Life 
Ass’n (C. C.) 132 Fed. 555; s. c., 142 Fed. 398, 73 C. C. A. 498, 
6L. R.A. (N.S.) 1064; 25 Cyc. 872.” 4 

In Wright vs. Mutual Benefit Ass’n, 118 N. Y. 237, 23 
N. E. 186, 6 L. R. A. 731, 16 Am. St. Rep. 749, the Court of 
Appeals of New York, says :— 

“No doubt the defendant held it out as an inducement to in- 
surance by removing the hesitation in the minds of many prudent 
men against paying ill-afforded premiums for a series of years, 
and in the end, and after the payment of premiums, the death of 
the insured, and the loss of his and the testimony of others, the 
claimant, instead of receiving the promised insurance, is met by 
an expensive law suit to determine that the insurance which the 
deceased has been paying for through many years has not, and 
never had, an existence except in name. While fraud is obnoxious, 
and should justly vitiate all contracts, the courts should exercise 
care that fraud and imposition should not be successful in an- 
nulling an agreement to the effect that, if cause be not found 
and charged within a reasonable and specific time, establishing 
the invalidity of the contract of insurance, it should thereafter be 
treated as valid.” 

In Mutual Reserve vs. Austin, 142 Fed. 398, 73 C. C. A. 498, 
6L. R. A. (N. S.) 1064, the Circuit Court of Appeals, First 
Circuit, says :— 

“To free the mind of the applicant for life insurance from 
apprehension raised by these numerous conditions and warranties, 
and to assure him that his beneficiary shall have a clear and in- 
contestable right, is the ostensible purpose of the incontestable 
clause. Read as an independent clause, it is a strong inducement 
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to the applicant. A construction which reads into it as perma- 
nent provisions the very conditions which apparently it was de- 
signed to terminate makes it not only, inoperative, but exceedingly 
deceptive.” 

Under the terms of the policy in suit, no one would contend 
that the defendant could make an absolute defense upon the 
ground of misrepresentation as to age, or upon any other rep- 
resentation or warranty. Now, if the defendant could not make a 
defense to the whole policy, how can it make a defense to it in 
part? The policy is for $10,000. ‘The defendant denies liability 
for $10,000, but admits liability for a smaller sum, and its denial 
of liability is based upon misrepresentaton in the application for 
insurance. It is agreed that this misrepresentation was made, but 
it is contended that, under the terms of the policy, such mis- 
representaton cannot now be taken advantage of. It will be 
observed that the langauge upon the policy is as strong as it is 
possible to make it :— 

“This policy becomes incontestable * * * one year from 
its date of issue.” 

But this was not strong enough to express the intention of the 
insurer. Prom#inently displayed upon the policy are the words :— 

“Incontestable and ‘unrestricted’ after one year.” 

“Incontestable” is not strong enough; it is “unrestricted’”— 
absolutely without limit or condition. It is possible that, under 
such language, the defendant reserved the right to make a partial 
defense, but that it bound itself not to make a defense to the 
entire amount. In Simpson vs. Life Co., 115 N. C. 393, 20 
S. E. 517, under an incontestable clause, the court held that the 
defendant could not make a defense which affected only the 
amount. Burwell, J., says :— 

“The quality of incontestability could with no propriety be 
predicated to this contract of insurance if it was still allowed to 
the insurer to dispute its liability to the insured for the amount 
of the insurance. * * * If this can be done, the policy is 
certainly not incontestable.” 

It must be borne in mind that, under the authorities, the 

language of the contract is to be construed most strongly against 
the defendant— 
“and when the words used may, without violence, be given two 
interpretations, that which will sustain the claim and’ cover the 
loss should be adopted.” Goodwin vs. Provident Co., 97 Iowa, 
226, 66 N. W. 157, 32 L. R. A. 473, 59 Am. St. Rep. 411. 

“The policy having been prepared by the insurers, it should be 
construed most strongly against them.” First Nat. Bank vs. 
Hartford Co., 95 U. S. 673, 24 L. Ed. 563. 

Justice Harlan, in Thompson vs. Phoenix Co., 136 U. S. 287, 
10 Sup. Ct. 1019, 34 L. Ed. 408, says :— 

“Tf a policy is so drawn as to require interpretation, and to be 
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fairly susceptible of two different constructions, the one will be 
adopted that is most favorable to the insured.” 

In Indiana Co. vs. McGinnis, 180 Ind. 9, 101 N. E. 289, 45 
L. R. A. (N. S.) 192, it is said :— 

“The incontestable clause is construed by us to be binding upon 
the appellant, and to mean just what it says, that ‘after one year 
from the date of issue this policy shall be incontestable if the 
premiums have been duly paid.’ ”’ 

Attached to the original policy issued in 1890, which is before 
the court, is a form letter, evidently sent out to all persons ac- 
quiring insurance, congratulating the insured, and emphasizing 
the achievements of the company. In this letter it is said :— 

“The Equitable was also the first company to make its policies 
absolutely incontestable after a limited period. By this conces- 
sion the policy becomes practically a bond of the Equitable Life 
Assurance Society. ‘he Equitable, in adopting this measure, 
removed an objection which has sometimes been made against 
life assurance, to the effect that the claims of the policyholders 
might be contested after death, when they would necessarily be 
unable to defend their own characters and protect the interests of 
the beneficiaries under their policies.” 

This, of course, is no part of the policy. I simply refer to it 
as illustrating the reason why the courts have been so firm in re- 
fusing to recognize any exception to an incontestable clause 
unless expressly reserved. As stated in the cases supra, this in- 
contestable clause is no doubt a strong “talking point” in procuring 
insurance, and a strong reason for taking insurance. 


It is not an uncommon thing to find a misrepresentation of 
age in an application for insurance. In this case, it is only one 
year. It might be ten, but the rule would be the same. Misrep- 
resentation as to age is either a mistake or a fraud. In the 
absence of legislation, the insurer would have an absolute de- 
fense to the policy, whether made by mistake or fraud; and 
yet no one would contend that, with the incontestable clause in 
the policy in suit, that such defense could be made. 

Now the statute took away part of this right which the de- 
fendant otherwise would have. Certainly as to innocent mis- 
statement, it deprived the company of the right to use such 
misstatement as a defense, although it reserved to the insurer the 
defense of actual fraud; but the statute created a new right which 
did not previously exist—the right to recover the difference be- 
tween the contract premium and the premium which the party 
should pay in view of his age. ‘This right was in existence when 
this policy was issued. It is now asserted by the defendant that 
it is not liable for $10,000—the face of the policy. In the face of 
an absolute incontestable clause, it claims the right to contest the 
policy in part. The amount which plaintiff would be entitled to 
recover in case the statutory right is recognized would not be 
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$10,000, but would be $8,206.21. If the misstatement had been 
ten years, instead of one, the beneficiary would be entitled to but a 
small amount upon this policy. 

In this case it is true that the parties agree that this mis- 
statement was made; but suppose it were contended that the age 
given was correct, then it might involve an expensive and difficult 
investigation and trial—investigation and trial which might be 
rendered much more difficult and expensive because, as expressed 
in the Robinson Case, supra, the case must be “determined after 
the death of insured, when he could no longer be heard on the 
questions involving, not only the validity of his contract, but 
sometimes his character as well.” In the majority of cases, life 
insurance is for the benefit of a widow and children. The in- 
contestable clause is intended to free them from delay and an- 
noyance and expense in acquiring the amount which had been 
carefully provided, and the courts have constantly construed these 
clauses to bar any attempt to invade the plain meaning and intent 
of the contract executed by the insurer. I am convinced that the 
partial defense pleaded cannot be sustained, and this view is 
decisive of the case, regardless of other questions involved. 

[2] Now as to who shall recover the amount of this policy. 
The plaintiffs are the executors under a will which disposes of 
the proceeds of the policy in suit. The interveners are the bene- 
ficiaries in the policy. ‘The policy is an unconditional “promise 
to pay to Belle J. Arnold and Elizabeth C. Beattie, children, and 
to the surviving grandchildren of Lois G. Stuart,” upon the 
death of the insured. Under the contract the insured is given 
no authority to change the beneficiaries. 

“Under a policy of life insurance, in the absence of any express 
stipulation, authorizing a change of beneficiary by the assured 
without the consent of the original beneficiary, the beneficiaries 
named in the policy have a vested interest in the proceeds from 
the time the policy is taken, which cannot be defeated by an 
assignment without their consent.” 25 Cyc. 778. 

If beneficiaries cannot be substituted by assignment, they can- 
not by will. I find no authority justifying the recovery of the 
proceeds of this policy by the executors, plaintiffs herein. The 
interveners, being the persons specifically named in the policy, 
are entitled to recover. 

Counsel for plaintiff will prepare a judgment entry, and sub- 
mit the same to opposing counsel, reserving the proper exceptions, 
and opposing counsel may make the objections thereto, if desired, 
and the same can be presented for determination. 
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SPRINGFIELD COURT OF APPEALS. 


MIssouRI. 


SHEARLOCK 
vs. 


MUTUAL LIFE INS. CO. OF NEW YORK. (No. 1634.)* 


1. INSURANCE—LIFE INSURANCE—ACTIONS — LIMITATIONS. 


Where plaintiff's husband died in 1897 and she sued on the policy in 1915, 
the cause was barred, in the absence of waiver or estoppel of the 
company, since she had, at most, only a reasonable time after her 
husband’s death in which to make proof of death on the making of 
which her cause of action accrued. 


(For other cases, see Insurance, Cent. Dig. §§ 1328-1336; Dec. Dig. § 539.) 


2. INSURANCE—LIFE INSURANCE—ACTIONS—DEFENSES. 

The statute of limitations and failure to submit proofs of death within 
ninety days, as required by Rev. St. 1879, § 5985, are special defenses, 
a matter of privilege to the defendant insurance company, but do not 
extinguish’ the cause of action, operating merely to bar the remedy. 

(For other cases, see Insurance, Cent. Dig. §§ 1530, 1532-1534; Dec. Dig. 
§ 615.) 

3. INSURANCE—LIFE INSURANCE—ACTIONS—DEFENSES. 


Such defenses, being in the nature of forfeitures, are not favorites of 
the insurance law. 


(For other cases, see Insurance, Cent. Dig. §§ 292, 294-2984 Dec. Dig. 
§ 146.) 


4. INSURANCE—LIFE INSURANCE—CONDITIONS OF STAT- 
UTE—WAIVER. 

Though a statute required proofs of loss to be submitted to the insurer 
within ninety days of the insured’s “death, that condition might be 
waived by the insurer. 

(For other cases, see Insurance, Cent. Dig. §§ 1367-1373, 1382-1390; Dec. 
Dig. § 555.) 


7. INSURANCE—LIFE INSURANCE—LIMITATION OF ACTIONS 
—WAIVER. 

Where a beneficiary is encouraged by the insurer to go to substantial ex- 
pense in furnishing proofs of loss, the insurer is estopped to assert 
that the time for such proofs had expired. 


(For other cases, see Insurance, Cent. Dig. §§ 1071-1077; Dec. Dig. § 396.) 


8. INSURANCE—LIFE INSURANCE—DEFENSES—ESTOPPEL. 


Where an insurance company, on application of plaintiff under the policy 
on her deceased husband’s life, required her to make proofs of loss 
on forms furnished by them, which she did at a considerable expense, 
the company could not escape the estoppel worked against it thereby 
by asserting that it did not compel her to fill the blanks, since failure 
to file them would have been an abandonment of her claim. 


(For other cases, see ee Insurance, Cent. it. Dig. §§ 1071-1077; Dec. Dig. § 3%.) 


* Decision rendered, "Jan. 8, 1916. ” Rehearing denied, Jan. 26, 1916. . 182 
S. W. Rep. 89. 
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9. INSURANCE—LIMITATION OF ACTIONS—LIFE INSURANCE 
—ESTOPPEL OF INSURER. 


Where plaintiff made claim for loss of her husband under a life policy 
seventeen years after his death, whereupon defendant required proofs 
of loss to be submitted, defendant was estopped to assert the de- 
fenses of the statute of limitations or of failure to file proofs of loss 
in time, although, when requiring proofs, it specifically asserted that 
it waived no defense it had, since such a statement, without specific 
reference to the particular defense, was valueless. 


(For other cases, see Insurance, Cent. Dig. §§ 1071-1077; Dec. Dig. § 396; 
Limitation of Actions, Cent. Dig. § 662; Dec. Dig. § 175.) 


10. INSURANCE—LIMITATION OF ACTIONS—LIFE INSUR- 
ANCE—PLEADING—WAIVER. 


Plaintiff's failure to plead waiver by the insurer of delay in making proofs 
of loss or of statute of limitations would not defeat her action, 
which was tried on an agreed statement of facts, which showed the 
waiver. 


(For other cases, see Insurance, Cent. Dig. §§ 1593, 1596, 1598, 1603-1606, 
1608; Dec. Dig. § 634; Limitation of Actions, Cent. Dig. §§ 663-666; 
Dec. Dig. § 177.) 


Appeal from Circuit Court, Phelps County; L. B. Woodside, Judge. 

Action by Ida J. Shearlock against the Mutual Life Insurance Com- 
pany of New York. From a judgment for defendant, plaintiff appeals. 
Reversed and remanded, with directions. 


Lorts & Breuer, of Rolla, and James J. O’Donohoe, of St. Louis, for 
Appellant. 

Fordyce, Holliday & White, of St. Louis, and Frank H. Farris, of 
Rolla, for Respondent. 

Srurcis, J. 
This suit is on a fifteen-payment policy on the life of plaintiff’s 

husband. But one point is made as to the pleadings, and that 
will be noted later. The case was submitted to the court on an 
agreed statement of facts. The facts necessary to be considered 
are that the policy was issued on July 15, 1886, to plaintiff’s 
husband, and is a Missouri contract under the ruling of Cravens 
vs. Insurance Co., 148 Mo. 583, 50 S. W. 519, 53 L. R. A. 305, 
71 Am. St. Rep. 628, that the insured paid the premiums due in 
quarterly installments to April 15, 1894, seven and three-quarter 
years; that default in payment of premium was then made and 
none paid thereafter; that the insured died August 18, 1897; 
that under the laws of this state in force when this policy was 
issued (section 5983, R. S. 1879) the policy was not forfeited 
by the nonpayment of premium, but the amount of premium paid 
on the policy was sufficient to, and did, keep the policy in force 
for the full amount under the rule of commutation there specified 
for a term of temporary insurance extending beyond the death 
of the insured, and by the terms of section 5985, R. S. 1879, the 
insured having died within the time of temporary insurance, the 
defendant became bound to pay the amount of said policy, unless 
there be something shown to defeat such liability. 
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Only two defenses are made to the defendant’s otherwise con- 
ceded liability. They are: (1) The statute of limitations of ten 
years; and (2) that no proofs of death of the insured were sub- 
mitted to defendant within ninety days of his death, as required 
by section 5985, R. S. 1879. 

[1] As to the first defense, we have no doubt but that plaintiff's 
cause of action accrued to her on the death of her husband, plus, 
at most, a reasonable time within which to make proof of his 
death. Such is the ruling in Kauz vs. Great Council, 13 Mo. App. 
341, 344. In 25 Cyc. 1198, the law is stated to be: 


“Where plaintiff’s right of action depends upon some act to be 
performed by him preliminary to commencing suit and he is under 
no restraint or disabiltty in the performance of such act, he can- 
not suspend indefinitely the running of the statute of limitations 
by delaying the performance of the preliminary act; if the time 
for such performance is not definitely fixed, a reasonable time, 
but that only, will be allowed. The rule that where the right of 
action depends upon a preliminary step to be taken by plaintiff he 
cannot indefinitely delay the taking thereof rests upon the principle 
that plaintiff has it in his power at all times to do the act which 
fixes his right of action.” 

See Boyd vs. Buchanan, 176 Mo. App. 56, 60, 162 S. W. 1075. 
It is clear therefore, that as the insured died in 1897 and this 
suit was commenced in 1915, the plaintiff's cause of action is 
barred, unless defendant has waived or estopped itself from 
availing itself of this defense, of which we speak later. 

It is likewise conceded that no proofs of loss were submitted 
to the defendant within ninety days of the insured’s death, and 
in fact not until shortly before this suit was commenced, more 
than seventeen years after the deatheof the insured. It is argued 
here, in able briefs of counsel both for and against the proposition, 
that section 5983, R. S. 1879, forbids any forfeiture of the policy 
for nonpayment of premium in case two annual premiums have 
been paid, as here, regardless of any proof of loss being made, 
and that even section 5985 does not contain any words of for- 
feiture for not furnishing proofs of death, and that the law, which 
abhors forfeitures, will not supply the same. We think, however, 
that this question is not necessary for decision here, as the same 
or stronger grounds are presented for claiming a waiver of this 
defense than of the statute of limitations. In other words, if 
defendant waived the defense of the statute of limitations, it also 
waived this defense of failure to furnish timely proofs of death; 
and if it did not waive the defense of the statute of limitations, 
then defendant does not need any other defense. 

[2] This brings us to the all-important question of waiver. The 
facts on which a waiver of both the defenses mentioned is 
predicated are briefly thus: No suggestion of any claim on this 
policy was made until by letter, July 5, 1914, the plaintiff informed 
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the defendant that her husband died August 18, 1897, and asked 
the status of this policy. ‘To this defendant replied, July 11, 1914, 
that its record showed that the policy on her husband’s life was 
forfeited in accordance with its terms for the nonpayment of the 
premium due in 1894 and has no value. The plaintiff then wrote 
to defendant, with the assistance of a friend, stating that her 
husband had died within three years after default in payment of 
premium, and that the insured had paid about eight annual 
premiums on the policy. To this defendant replied that he could 
not recognize any claim under the policy because the contract was 
issued in 1886, when the policies of the company provided for 
forfeiture of the same in case the laws of the respective states 
were not fully complied with; that under the laws of New York 
when three annual payments had been paid, the policy had a sur- 
render value in paid-up insurance if applied for within six 
months, but that none had been applied for, and consequently the 
policy was forfeited in 1894 and has no value;' that in case such 
conditions were not complied with, it was the custom of the com- 
pany in 1894 to forfeit the policy and carry any profit thereon to 
the general profits of that year. To this letter the plaintiff replied, 
calling specific attention to sections 5983 and 5985, R. S. 1879; 
that under the rule provided by these statutes, the premiums paid 
were sufficient to purchase temporary insurance, carrying the 
policy beyond the death of the insured; that under the ruling in 
Cravens vs. Insurance Co., 148 Mo. 583, 50 S. W. 519, 53 L. R. 
A. 305, 71 Am. St. Rep. 628, the policy was governed by the laws 
of Missouri and not those of New York; that the custom of the 
company or any policy provision could not override the laws of 
Missouri (Price vs. Insurance Co., 48 Mo. App. 281); that such 
being the facts, the company ought to pay this policy. To this 
letter the company, by its general solicitor, replied :— 

“Your letter of the 23d inst. to Associate Actuary Hall has been 
referred to this department for attention. For the purpose of 
bringing the matter before the company’s committee on mortuary 
claims I inclose a blank form of proof of death, which, if properly 
executed and returned to me, I will submit to the committee for 
its action. It must be distinctly understood, however, that the 
company by furnishing these blanks does not waive any legal de- 
fenses that may exist in its favor, the blanks being furnished 
merely to facilitate the orderly consideration of the claim. The 
blanks are sent on the assumption that Mr. Shearlock’s death 
occurred in 1896 or 1897.” 

Proofs of death were duly made on the blanks inclosed and 
forwarded to the company. It is agreed that plaintiff expended 
$21.50 in making up such proofs of death. ‘Thereupon the de- 
fendant, by its general solicitor, wrote a letter, acknowledging 
receipt of the proofs of death, and stated that the company de- 
clined to make any payment; that the policy is null and void, as 
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no claim was made for either term or paid-up insurance within 
the time required by the Missouri statutes, nor was any claim 
made within the time required by the New York statutes; that 
the policy has long ceased to be a contract under both the laws 
of Missouri and of New York, and the statutes of limitations of 
both states has run against any action in the matter. 

[3] We think there is no doubt that both the defenses here 
interposed are affirmative and special and in the nature of personal 
privileges. The law allows them to a defendant if he chooses to 
insist upon the same in the proper way and, at the proper time, 
but they are not matters going to extinguish the cause of action, 
but merely to bar the remedy, and, being for defendant’s benefit, 
may be waived by it. Such defenses are generaly termed “for- 
feitures ;” that is, the plaintiff forfeits his cause of action (or, 
as defendant claims, does not bring it into being) by failure to 
furnish proofs of loss or to bring his suit within a certain time. 
Forfeitures are not favorites of the law, and especially of the 
insurance law. In Keys vs. Knights & Ladies of Security, 174 
Mo. App. 671, 680, 161 S. W. 345, 348, the court said :— 

“Slight evidence, indicating an intention to waive, will be 
sufficient to prevent a forfeiture from taking effect and thereby 
defeating valuable rights. Francis vs. A. O. U. W., 150 Mo. 
App. 347, loc. cit. 356 [130 S. W. 500]. A waiver of forfeiture 
may be inferred when the insurer, after knowledge of the act of 
forfeiture, requires the assured, by virtue of the requirements in 
the policy, to do some act or incur some expense.” 


The leading case on this subject seems, from its frequent 
citations in so many jurisdictions, to be Titus vs. Insurance Co., 
81 N. Y. 410, where the court stated the law thus :— 

“But it may be asserted broadly that if, in any negotiations or 
transactions with the insured, after knowledge of the forfeiture, 
it recognizes the continued validity of the policy, or does acts 
based thereon, or requires the insured, by virtue thereof, to do 
some act or incur some trouble or expense, the forfeiture is, as 
matter of law, waived; and it is now settled in this court, after 
some difference of opinion, that such a waiver need not be based 
upon any new agreement or an estoppel.” 

The doctrine is stated in 2 Bacon’s Life Insurance (3d Ed.) 
§ 435, as follows :— 

“If the company, after being notified of a loss, has knowledge 
of false answers in the application or of a breach of the con- 
ditions of the policy, and, notwithstanding that fact, calls for 
proof of loss, or if, after receiving proofs, with knowledge of 
such false answers, it asks for additional proofs, it thereby waives 
the right to rely on the breach of warranty or of the condition. 
The reason of the rule is obviously that the company should not 
be permitted by its conduct to cause insured to go to the expense 
of proofs of loss, when it knows it will be a useless act.” 
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This doctrine has received repeated recognition in this state, 
and has been applied to defenses far more vital than furnishing 
proofs of loss or bringing suit within a specified period. Dolan 
vs. Insurance Co., 88 Mo. App. 666; Keys vs. Knights & Ladies 
of Security, 174 Mo. App. 671, 687, 161 S. W. 345; Bowen vs. In- 
surance Co., 69 Mo. App. 272; Pace vs. Insurance Co., 173 Mo. 
App. 485, 158 S. W. 892; Oehler vs. Insurance Co., 159 Mo. 
App. 707, 708, 139 S. W. 1177. 

[4,5] The doctrine of waiver is more frequently applied to 
furnishing timely proofs of loss or violation of some warranty or 
stipulation in the policy, but we can see no reason why it should 
not be applied to bringing suit within a given time, whether fixed 
by statute or by the policy itself. In fact, in this state, by reason 
of the statute and contrary to the general rule, the policy cannot 
limit the time of bringing suit differently from the general statute. 
Section 2780, R. S.. 1909; Roberts vs. Insurance Co., 133 Mo. 
App. 207, 209, 113 S. W. 726; 4 Cooley’s Briefs on Insurance, 
3964. “Conduct of the insurer after the expiration of the policy 
limitations, by which the insured or beneficiary is induced to go 
to trouble or expense in the procuring of proofs of loss, etc., will 
amount to a waiver of the clause limiting the time within which 
an action may be commenced.” 4 Cooley’s Briefs on Insurance, 
3993. “Demanding and receiving proofs of death after the time 
has expired waives the limitation of suit.” May on Insurance, 
§ 488. See, also, section 464. That the statute of limitations 
may be waived is shown by the cases of Bridges vs. Stephens, 
132 Mo. 524, 34 S. W. 555, and Dry Goods Co. vs. Goss, 65 Mo. 
App. 55. “A statutory right or benefit given for its protection 
can be waived the same as any other right.” Chandler vs. Ins. 
Co., 180 Mo. App. 394, 399, 167 S. W. 1162; McLeod vs. Mutual 
Life Ins. Co., 190 Mo. App. 653, 659, 176 S. W. 234. 

It is well-settled law that when one is called upon in court to 
assert his defenses he must plead limitation, both as to bringing 
suit and furnishing proofs of loss, or he is held to have waived 
it, and we think the same rule works out of court also. Keys vs. 
Knights & Ladies of Security, 174 Mo.. App. 671, 687, 161 
S. W. 345 (commenting on Cannon vs. Home Insurance Co., 
53 Wis. 585, 11 N. W. 11) and page 690, 161 S. W. 345. See, 
also, Insurance Co. vs. Evants, 25 Tex. Civ. App. 300, 61 
S. W. 536. 

[6] There is no doubt but that such waiver can take place after 
as well as before the time limit has expired, as will be seen by 
the authorities, supra, but we agree that in such case the facts 
constituting the waiver must then contain the element of estoppel. 
Chandler vs. Insurance Co., 180 Mo. App. 394, 400, 167 S. W. 
1162; Boren vs. Brotherhood, 145 Mo. App. 136, 129 S. W. 491; 
Cohn vs. Insurance Co., 62 Mo. App. 271, 277; Bolan vs. Fire 
Ins. Co., 58 Mo. App. 225, 231; Walker vs. Knights of Mac- 
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cabees, 177 Mo. App. 50, 53, 163 S. W. 274. ‘This last case con- 
siders the elements of waiver both before and after the time limit 
has expired. Crenshaw vs. Insurance Co., 63 Mo. App. 678, 681. 
“But the facts need not be strong enough to create a technical 
estoppel.” 2 Bacon on Life Insurance (3d Ed.) § 435, quoting 
from Hollis vs. Insurance Co., 65 Iowa, 454, 21 N. W. 774, and 
citing other cases. 

[7] All the cases agree, however, that where, as here, the 
plaintiff is encouraged or induced to go to substantial expense 
in furnishing the proofs of loss or otherwise, such fact supplies 
the element of estoppel. 

[8] Nor will it do to say that the insurance company did not 
require the plaintiff to go to this expense, but left it to the plain- 
tiff to do so or not as she pleased, where, as here, a failure to do 
so meant a complete abandonment of her claim. In such case, 
the amount of the expenditure is not material, unless it be so 
small as to be inconsequential, which is not true here. Kidder vs. 
K. T. & M. L. I. Co., 94 Wis. 538, 69 N. W. 364; Keys vs. 
Knights & Ladies of Security, 174 Mo. App. 671, 161 S. W. 345, 
where the expense of appointing a guardian was $6.50. 

Applying these principles to the present case, we find that the 
first letter written to defendant by plaintiff informed it that 
the insured had died seventeen years previous, and asked as to 
the status of this policy. The defendant must be held to have 
known that no proofs of death had ever been furnished it, and 
no suit had been brought, and the time for doing both was long 
since past. Defendant’s reply made no mention of either defense 
now interposed, but said the policy was forfeited according to its 
terms (and such are its terms) by nonpayment of premium and 
had no value. ‘This, of course, utterly ignored the Missouri 
statutes, sections 5983 and 5985, R. S. 1879, which became a 
part of the policy. When reminded by plaintiff’s next letter that 
the insured had paid nearly eight annual premiums and had died 
within three years of his default, the defendant again answered, 
saying nothing of the defenses now interposed, but replied that 
the terms of the policy and the laws of New York provided for 
paid-up insurance if applied for in six months, but as none was 
applied for, the policy was forfeited and of no value; that in 
such case its custom was to carry the profits of the forfeited 
policy to the general profits. By plaintiff’s next letter the de- 
fendant was specially cited to the Missouri statutes, supra, as 
governing this policy instead of the laws of New York, and was 
again told that the insured had died within the time of the term 
of temporary insurance thereby provided, and that the defendant 
was clearly liable on this policy under the cases of Cravens vs. 
Insurance Co., 148 Mo. 583, 50 S. W. 519, 53 L. R. A. 305, 71 
Am. St. Rep. 628, and Price vs. Insurance Co., 48 Mo. App. 281, 


and so it is as against each defense theretofore mentioned by the 
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This letter was referred to the legal department of 
and the letter written, requesting proof of death, 


sending blanks for that purpose, but stating that the company did 
not waive any legal defense, and adding that the blanks were sent 
on the assumption that the insured died in 1896 or 1897. Nothing 
was, so far, said as to either defense now interposed. 

It seems to us that at this time and before plaintiff was called 
on to incur this expense, the defendant was put to its election to 
set up these defenses, then perfectly well known to it, and inform 
the paintiff of its intention to rely thereon, and that it was pre- 
serving the same (even if it could do so) or be held to have waived 
these defenses, just as it was afterwards required to do in court. 
The plaintiff may well have believed that no claim would be paid 
by defendant, however valid, unless passed on by its mortuary 


committee 


with the proof of death before it, and that unless there 


was some merit in the matters before mentioned, relating to for- 


feiture of 


the policy for nonpayment of premium, then the de- 


fendant would allow the claim. Why should the company want 
proofs of death if it intended to defend on the ground that such 
had not been furnished? Why want such proof to help out on the 
statute of limitations when the defendant knew no suit had been 
brought and plaintiff was asserting that the insured had died 
seventeen years previous, and the blanks were being “sent on the 
assumption that Mr. Shearlock’s death occurred in 1896 or 1897”? 
Why lure plaintiff on to incur this expense under the belief that 


she had or 


could overcome the defenses made known to her when 


the defendant intended, as it did do later, to spring these present 
defenses, absolutely destructive of her claim, irrespective of any 
proof of death? ‘To hold that defendant did so intend is to 
convict it of bad faith. If it did not so intend, then when de- 
fendant once waived these defenses, such waiver could not be 


recalled. 


“It cannot be gainsaid that defendant by these acts 


gave plaintiff to understand that the right to declare a forfeiture 
would be waived, that the claim would be considered on its merits, 
and that plaintiff acted on this assurance to his detriment.” 


Myers vs. 
124, 126. 


Casualty Co., 123 Mo. App. 682, 688, 101 S. W. 


[9] In the absence of the statement in defendant’s letter ac- 
companying the blanks for proof of death that defendant did not 
thereby waive any legal defense that may exist in its favor, and 
that the blanks were merely furnished to facilitate the orderly 
consideration of the claim, there would be no question but that 


defendant 


would be held to have waived these defenses. Should 


these general words of reservation change this result? We think 
not. In Granger vs. Fire Assurance Co., 119 Mich. 177, 77 N. W. 
693, the court was dealing with the question of waiver of change 
of ownership of the insured property in violation of the policy. 


After the company had knowledge of this fact, it called on plain- 
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tiff for additional proof of loss, saying, in a letter accompanying 
the same, that by doing so “it did not waive any defense it had,” 
but made no specific reference to its intention to claim a forfeiture 
because of the change of ownership. ‘The court said :— 

“Tf the company intended to insist upon these defenses, it was 
its duty, after it had learned the facts, to so inform Mr. Granger, 
instead of remaining silent and asking for further proofs.” 

This case is cited in Keys vs. Knights & Ladies of Security, 174 
Mo. App. 671, 688, 161 S. W. 345. In Marthinson vs. Insurance 
Co., 64 Mich. 372, 384, 31 N. W. 291, 297, the court disposed of 
the question thus :— 

“It is argued by defendant’s council that the defendant saved 
its rights, and waived none of its defenses under the application 
or policy, by reason of the last clause of Cornell’s first letter to 
wit: ‘You will further take notice that in returning said papers, 
and making the objections thereto, and in all other matters herein, 
this company waives none of its rights and defenses under their 
said policy, but expressly reserves each and every one thereof 
unto itself’—which clause, in substance, was repeated in the other 
letters. We do not think this general reference to other possible 
defenses was sufficient. It devolved upon the defendant to 
specifically state its defenses, or some of them, if it had any other 
than those going to the defects in the proofs of loss. If the 
company had frankly stated that it refused to pay the alleged 
loss because of the breaches of warranty and forfeiture by the 
conditions of the policy, the knowledge of which it then possessed, 
the assured would have, in all probability, gone no further into 
cost and trouble to perfect such proofs of loss, as its refusal to 
pay on other grounds would have rendered it unnecessary. ‘This 
loose and general reservation of its rights cannot be considered as 
an adequate notice of the defenses insisted upon at the trial, and it 
must be held that such defenses were waived by its conduct 
Mercantile Ins. Co. vs. Holthaus, 43 Mich. 423 [5 N. W. 642].” 

To the same effect are Corson vs. Insurance Co., 113 Iowa, 641, 
85 N. W. 806; Home Ins. Co. vs. Kennedy, 47 Neb. 138, 66 
N. W. 278, 53 Am. St. Rep. 521; Brock vs. Des Moines Ins. 
Co., 106 Iowa, 30, 75 N. W. 683; Keys vs. Knights & Ladies of 
Security, 174 Mo. App. 671, 690, 161 S. W. 345; Myers vs. 
Casualty Co., 123 Mo. App. 682, 687, 688, 101 S. W. 124. 

[10] It is suggested that the defense of waiver, to be available 
to plaintiff, should have been pleaded in her reply to defendant’s 
answer setting up these defenses. It may be conceded that the 
rules of good pleading so require. However, this case was tried 
on an agreed statement of facts, and the facts showing a waiver 
are agreed to. This should certainly be given an effect equally 
as favorable to plaintiff as if the case had been tried on the 
theory that such waiver was properly pleaded. In any event, it 
would be useless to reverse and remand this case for the purpose 
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of allowing the reply to be amended in this respect, and then have 
the case submitted on the same facts, with the certainty that the 
same result would be reached. 

We hold, therefore, that the defenses interposed by defendant 
are not availabe to it on the agreed facts, and the cause is reversed 
and remanded, with directions to entertain judgment for the 
plaintiff. 


Farrington, J., concurs. Robertson, P. J., concurs in the result. 





SUPREME COURT OF NEW YORK. 


APPELLATE DIVISION, First DEPARTMENT. 


STEWART 
US. 
THORBURN.* 


1, INSURANCE—MUTUAL 
—AMENDMENT. 


The provision of a rule of a mutual benefit association that new rules 
shall be made when required, or existing rules rescinded or altered, 
if necessary, must be read with another provision thereof that no 
member shall be deprived of any right to which he became entitled 
under the rules in operation when he joined. 


(For other cases, see Insurance, Cent. Dig. § 1855; Dec. Dig. § 719.) 


2. INSURANCE—MUTUAL BENEFIT—AMENDMENT OF RULES 
—CONTRACT BENEFITS. 


Though a general power to amend be reserved, a mutual benefit asso- 
ciation cannot by amendment of its rules destroy or diminish benefits 
of one already a member, which it contracted when he became such 
to give to its members. 


(For other cases, see Insurance, Cent. Dig. § 1855; Dec. Dig. § 719.) 


4. INSURANCE—MUTUAL BENEFIT—AMENDMENT OF SUB- 
SEQUENT RULES. 

A rule of a mutual benefit association, giving an additional benefit in 
case of injury, may, as to one who was a member before its adoption, 
be repealed before he is injured. 

(For other cases, see Insurance, Cent. Dig. § 1855; Dec. Dig. § 719.) 


BENEFIT—RULES—CONSTRUCTION 


Appeal from Trial Term, New York County. 
Action by David Stewart against Robert S. Thorburn, as president 
of the Amalgamated Society of Carpenters and Joiners. From a judg- 
ment on a verdict for plaintiff, and from an order denying a motion for 
new trial, defendant appeals. Reversed, and new trial ordered. 
Argued before Clarke, P. J., and McLaughlin, Laughlin, Scott, and 
Page, JJ. 


* Decision rendered, Feb. 4, 1916. 157 N. Y. Supp. 242. 
Vol. XLVII—23. 
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Charles Maitland Beattie, of New York City (Theodore Du Moulin, 
of New York City, on the brief), for Appellant. 
William Hauser, of New York City, for Respondent. 


McLAucaHLIn, J. 

Action by a member of the Amalgamated Society of Car- 
penter and Joiners, a fraternal benefit association, to recover an 
accident benefit of $350. The society is an unincorporated vol- 
untary association of over seven members, having its principal 
office at Manchester, England, and maintaining here what is 
known as the United States Branch, with Thorburn as _ its 
president. 

[1] The plaintiff became a member of the society on the 21st 
of April, 1886, at which time he received a copy of the constitu- 
tion or rules then in force, which were called “Rules, Edition of 
1883.” Rule 38 of these Rules provided, in substance, that in the 
event of an accident which totally incapacitated a member for life 
from following his employment as a carpenter and joiner he should 
be entitled to a benefit of $700, and for an accident which inca- 
pacitated him for life from earning full wages, $350. ‘The term 
“wages” is defined in the Rules as the ordinary rate of wages 
paid to carpenters and joiners in the town or district in which the 
accident occurs. Rule 52, subdivision 2, of the Rules of 1883, 
provided that :— 

“New rules shall be made when required, or the existing rules 
rescinded or altered if necessary, by the votes of the majority of 
those members who are present at special branch meetings sum- 
moned for that purpose.” 

This provision, however, must be read in connection with sub- 
division 1 of the same rule, which provides that, in case the Rules 
are changed :— ° 

“No member shall be deprived of any right or privilege which 
he became entitled to under the Code of’ Rules which were in 
operation at the time when he joined this society.” 

[2, 3] The Rules were amended in 1893, by which the total 
disability benefit was reduced from $700 to $500, and the partial 
disability from $350 to $250, with an additional provision that :— 

“Any member not disentitled according to rule, losing one eye 
(although the other may be perfect), shall be entitled to the 
partial accident benefit.” 

The rule, as thus amended, contained a provision similar to the 
Rules of 1883 to the effect that no member should be deprived of 
any benefit to which he became entitled under the Code of Rules 
which were in operation at the time when he joined the society. 
A further amendment was made in 1911, by eliminating the 
partial disability benefit, but a similar provision was inserted that 
the amendment did not apply to those who had previously become 
members of the society. 


The amendments of 1893 and 1911, by reason of the excep- 
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tions referred to, did not apply to the plaintiff, since he became a 
member, as indicated, in 1886. If they were intended to apply 
to persons who became members of the society prior to the time 
the amendment were passed, they would be ineffectual for that 
purpose, because the rule is well settled that a mutual benefit 
association cannot, by an amendment of its constitution or by- 
laws, destroy or diminish benefits which it contracted to give to 
its members when they became such, even though a general 
power to amend be expressly reserved. Green vs. Royal Arca- 
num, 206 N. Y. 591, 100 N. E. 411; Wright vs. Knights of 
Maccabees, 196 N. Y. 391, 89 N. E. 1078, 31 L. R. A. (N. S.) 
423, 134 Am. St. Rep. 838; Ayres vs. Order of United Work- 
men, 188 N. Y. 280, 80 N. FE. 1020. Nor does section 232 of the 
Insurance Law, upon which the appellant relies, change the situa- 
tion in any respect. To hold otherwise would, in effect, accord 
to the Legislature power to destroy contract obligations legally 
entered into prior to the passage of the act. Ayres vs. Order of 
United Workmen, supra. 

On September 9, 1911, the plaintiff, while working at his trade’ 
in New York City met with an accident which resulted in the loss 
of his right eye. He thereafter presented a claim to the society 
for $350, the partial benefit provided for in rule 38 of the Rules 
of 1883. The claim was rejected, and thereupon this action was 
brought. The appellant contends that the plaintiff was not en- 
titled to recover the partial benefit, since that was abolished by 
amendment of the Rules prior to the time plaintiff was injured, 
and also that the plaintiff was not, by the accident, prevented 
from permanently earning full wages. The trial court held, and 
I think properly, that defendant’s liability for partial disability 
benefit was not abolished so far as plaintiff was concerned by 
any amendment made subsequent to his becoming a member of the 
society, and the sole question was then presented to the jury to 
determine whether the accident incapacitated plaintiff from earn- 
ing full wages. It rendered a verdict in favor of the plaintiff for 
$350 and from the judgment entered thereon defendant appeals. 

[ am of opinion that the judgment must be reversed. The 
evidence does not satisfactorily show that the plaintiff suffered 
any loss of wages by reason of the incapacity complained of. 

[4] I am also of the opinion that the court erred in charging 
the jury that, under the amendment of 1893 :— 

“Any member not disentitled according to rule (and the plain- 
tiff is such a member), losing one eye, although the other may be 
perfect, shall be entitled to partial accident benefit in the sum of 
$350.” 

Under the amendment of 1893 for the loss of an eye, a mem- 
ber was entitled to only $250, instead of $350. But these Rules 
had no application, for the reason heretofore indicated, since the 
same were not in force at the time plaintiff became a member, 
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and the same were repealed prior to the time the accident oc- 
curred. The charge in this respect was, in effect, an instruction, 
if the plaintiff had lost an eye, to award him $350 therefor. 

[5] In conclusion, it may not be out of place, since there must 
be a new trial, to call attention to the fact that the action is 
brought, and the judgment rendered, against Thorburn as presi- 
dent of the Amalgamated Society of Carpenters and Joiners, 
whereas the allegation in the complaint and the proof at the trial 
were that he was not the president of the society, but only the 
president of its United States Branch, If the plaintiff is seeking 
te obtair. a judgment against the society, and not its United 
States Branch, then he should have brought his action against the 
president or treasurer of the society, and not of the branch. 
Section 1919, Code of Civil Procedure. If, however, it is the 
plaintiff’s claim that the members of the United States Branch of 
the society are liable for the full amount, then the action should 
be brought against Thorburn as president of the branch. 

The judgment appealed from is therefore reversed, and a new 
trial ordered, with costs to appellant to abide event. Af! concur. 


SUPREME COURT OF OKLAHOMA. 


AMERICAN BANKERS’ INS. CO. 


vs. 


THOMAS. (No. 4750.)* 


1. INSURANCE—LIFE INSURANCE—DELIVERY OF POLICY— 
WAIVER OF CONDITION. 

On December 5, 1910, the insured made application in writing to defend- 
ant at S., through its special agent, for the policies sued on, therein 
representing his health to be good. The special agent recommended 
the acceptance of the risk, sent the same to the home office at Chicago, 
where policies issued and were sent to the bank at S., pursuant to an 
arrangement with the bank to turn them over to any one having the 
right to receive them on payment of the premiums, which, when 
paid, were to be credited to the account of defendant by the bank as 
its depository. At the time the policies arrived M. was the local 
soliciting agent of the defendant at S., under agreement with defend- 
ant for a certain per cent of the first year’s premium on business writ- 
ten with his aid. Having assisted in securing the business in question, 
and being entitled to part of the premiums on delivery of the policies. 
M., on February 8, 1911, with knowledge that deceased was in ill 
health, instructed H., a collector for the Wank, to turn the policies over 


* Decision rendered, Oct. 12, 1915. Rehearing denied, Jan. 11, 1916. 
154 Pac. Rep. 44. Syllabus by the Court. 
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to the insurer on payment of the premiums if he so desired; whereupon 
H., with the permission of the cashier, after banking hours entered the 
bank, left a check for the amount of the premiums, took the policies, 
and caused them to be delivered to the insured, who died next day. 
Held, the policies providing that they “shall not take effect until the 
same shall be issued and delivered by the company, and the first 
premium paid thereon in full when my health is in the same condition 
as described in this application,” the good health of the insured was 
a condition precedent to the delivery of the policies... Weld, further, 
that the local soliciting agent was without authority to waive such 
condition, and that on the facts stated no risk attached under the 
contract of insurance. 

(lor other cases, see Insurance, Cent. Dig. §§ 75, 231-245, 253-262;- Dec. 
Dig. §§ 137, 141.) 


2. INSURANCE—LIFE INSURANCE—ACTION ON POLICY—DF- 
FENSE—ESTOPPEL. 

But where, in addition to the facts stated, the check given in payment of 
the premiums was collected and the proceeds placed to the credit of 
defendant, pursuant to a prior arrangement with the bank, and, being 
thus received, has since been retained by defendant with knowledge 
of all the facts, held to constitute a waiver of such condition pre- 
cedent, and that defendant is estopped to urge that no risk attached 
under the contract of insurance. 

(For other cases, see Insurance, Cent. Dig. §§ 75, 231-245, 253-262; Dec. 

Dig. § 141.) 









Error from District Court, Pontotoc County; 
Judge. 

Action by Belle D. Thomas against the American Bankers’ Insurance 
Company. Judgment for plaintiff, and defendant brings error. Affirmed. 


Tom D. McKeown, 






Frank C. Rogers, of Chicago, Ill., and C. A. Galbraith and Hainer, 
Burns & Toney, all of Oklahoma City, for Plaintiff in Error. 
J. F. McKeel, of Ada, for Defendant in Error. 





TURNER, J. 

On January 3, 1912, in the district court of Pontotoc County, 
Belle D. Thomas, defendant in error, sued the American Bankers’ 
Insurance Company, plaintiff in error, on two life insurance 
policies issued by it, one insuring the life of Bowline F. Thomas, 
her husband, in the sum of $2,000, and the other insuring his life 
for $1,000, both in her favor. The policies were issued upon the 
application made by him as part of the contract both of which 
provide that the same “shall not take effect until the same shall 
be issued and delivered by the company, and the first premium 
paid thereon in full, while my health is in the same condition as 
described in this application,” which was therein stated to be good. 
The petition substantially states that, although at the time the 
policies were delivered the insured was sick and died the next 
day, defendant is estopped to urge that the same did not take 
effect by reason of certain facts alleged in the petition as con- 
stituting a waiver. After demurrer thereto had been filed and 
overruled and defendant had answered, in effect, a general denial 
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and certain special pleas and plaintiff had joined issue by reply, 
there was trial to a jury, and judgment for plaintiff for the 
amount of both policies with interest and defendant brings the 
case here. 

Both sides concede that the liability of the company turns upon 
the question of whether the risk attached. Defendant says it did. 
not because it is urged one Martin, who delivered the policies, 
was without authority so to do, or to waive the condition, 
precedent therein, that risk would not attach unless the same was 
delivered while the insured was in good health. 

[1] There is no dispute as to the essential facts. ‘The evidence 
discloses that on December 5, 1910, the insured made application 
in writing to defendant at Stonewall, through one Edgar D. Smith, 
its special agent, for the policies in question, therein representing 
his health to be good. Smith recommended the acceptance of the 
risk and sent the same to the home office at Chicago. ‘There the 
policies were issued and sent to the First National Bank at Stone- 
wall, under an arrangement with the bank to turn them over to 
anyone having a right to receive them on payment of the premi- 
ums, which was to be credited to the account of the company by 
the bank as its depository. At the time the policies arrived H. B. 
Martin was the local soliciting agent of the defendant theretofore 
appointed by Smith under an agreement in writing with the com- 
pany for a certain per cent of the first year’s premium on business 
written and settled for by himself, and for another per cent of 
the premium on business written as a result of his personal assist- 
ance. He could receive no money due or to become due ex- 
cept in exchange of premium receipts signed by an executive 
officer of the company. Having assisted Smith in securing the 
application in question, and being entitled to part of the premium 
due him on the delivery of the policies in question, and also 
having theretofore received from Smith a letter requesting him 
not only to make settlement on certain policies that had come in, 
but also on “any other policies that may come in,” Martin, while 
the insured was in good health, being informed that the policies 
were at the bank for delivery, on or about February Ist, informed 
the deceased where they were, and if they wanted them they would 
go get them, whereupon they went to the bank. There Martin 
left the insured outside and went into the bank and got them, 
but, on his return some forty-five minutes later, the insured was 
gone. He was taken sick on February 3d, and no further effort 
was made to deliver the policies until February 8, 1911. On that 
day N. 'T. Heard, who was collecting for the bank, having in his 
possession a key thereto, learned that the insured was sick and 
so informed Martin, who requested him to ascertain whether in- 
sured wanted the policies, and, if so, to get them from the bank 
and deliver them. Upon learning that the insured wanted the 
policies, Heard, after banking hours, telephoned the cashier to 
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that effect, and that the insured was sick, whereupon the cashier 
told him to go to the bank and get the policies and leave the 
premium, which he did by entering with his key and leaving with 
the bank a check for the amount thereof, drawn by the son of 
the insured, which was paid, and its proceeds the next day placed 
to the credit of the defendant company. Upon receiving the 
policies Heard took them to his safe, and the next morning turned 
them over to one Bishop, who delivered them to the insured, 
who died the next day. Under this state of facts no risk attached. 

That part of thé policy which provides that the same shall 
not take effect until it is delivered by the company while.the in- 
sured is in good health prescribes a condition precedent to the 
attachment of the risk under the policy. 1 Cooley’s Briefs on 
the Law of Insurance, p. 451. Recognizing it to be such, plaintiff 
properly pleaded a waiver thereof by setting up the facts as stated. 
Western, etc., Ins. Co. vs. Coon, 38 Okl. 453, 134 Pac. 22; Anders 
vs. Life Ins. Clearing Co., 62 Neb. 585, 87 N. W. 331. Favoring 
liability, she contends that the knowledge of Martin of the ill 
health of the insured at the time the policy was delivered was the 
knowledge of the company and a waiver of the condition. Not 
so. Assuming that Martin was the agent of the company at that 
time, with authority to deliver the policies, it failing to appear that 
he had anything to do with the execution thereof or the accept- 
ance of the risk, his knowledge was not that of the company. In 
Merchants’ & Planters’ Ins. Co. vs. Marsh, 34 Okla. 453, 125 
Pac. 1100, we held that the knowledge of the agent was the 
knowledge of the company only where the authority of such 
agent, derived from the company, was to solicit applications and 
execute and deliver contracts of insurance as an alter ego of the 
company, and that it was only in such case that he had power to 
waive the conditions of the policy. In that case the agent was, as 
here, a local or soliciting agent, and there the policy sued on was, 
as here, a “home office policy,” or one issued direct by the presi- 
dent and secretary of the company as distinguished from one 
issued by the local agent. ‘There, in the syllabus, we said :— 

“A local agent of an insurance company, whose only power is 
to solicit applications for insurance, and forward them to the 
company for approval, when, if approved, the company issues 
the policy and causes it to be delivered to the insured, has no 
power to waive any of the provisions of the policy so de- 
livered. * * *” 


Also in keeping with this rule is Des Moines Ins. Co. vs. Moon, 
33 Okl. 437, 126 Pac. 753. ‘There we said :-— 

“k %* * Where the local agent has the power to accept a 
risk and deliver a policy of insurance, and is advised and has full 
knowledge, at the time of the delivery of the policy, that certain 
conditions of the policy, which may be waived, are violated, such 
policy is binding upon the company, notwithstanding the fact that 
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it contains a provision that none of the company’s officers or 
agents can waive any of its provisions, except in writing, indorsed 
upon the policy. ‘This case, unanimously concurred in by the 
members of the court, settles the rule in this jurisdiction as to 
contracts of insurance written after the admission of the 
oma * --" 

Of course if the local agent had not power, as here, to accept 
the risk, he had no power to waive the condition precedent in the 
policy. Cases relied on by the plaintiff which hold the contrary | 
practically under the same state of facts fail to draw this dis- 
tinction, and seem to hold that the knowledge of a mere soliciting 
agent of the company of the ill health of the insured at the time 
of the delivery of the policy is the knowledge of the company, and 
hence a delivery with such knowledge constitutes a waiver of the 
condition under consideration. ‘They are Roe vs. National Life, 
etc., Co., 137 Iowa, 696, 115 N. W. 500, 17 L. R. A. (N. S.) 1144; 
Connecticut, etc., Ins. Co. vs. Grogan (Ky.) 52 S. W. 959; N. W. 
Life Ins. Co. vs. Findley, 29 Tex. Civ. App. 494, 68 S. W. 695; 
National Life Ins. Co. vs. Twiddell (Ky.) 58. S$. W. 699; Home 
Forum Ben, Order vs. Varnado (Tex. Cilv. App.) 55 S. W. 364, 
and others. But the distinction is referred to in Bell vs. Ins. Co., 
166 Mo. App. 390, 149 S. W. 33. In that case the insured, who 
was plaintiff’s brother, died at Nogales, Ariz., as a result of in- 
juries received while working as a telegraph lineman. On July 
17, 1909, he made application to defendant for a policy of life 
insurance, payable in event of his death to plaintiff. He made it 
to defendant’s soliciting agents at that place, and paid the first 
annual premium cash in hand. The application was forwarded 
to defendant by mail, and duly received in St. Louis, Mo., on 
July 23, 1909. The policy was conditioned the same as here. On 
July 27th, the application was duly accepted, and the policy issued 
and was mailed August 4, 1909, to the soliciting agents for de- 
livery to the insured. Upon its arrival on August 8, 1909, pur- 
suant to instructions, the policy was deposited for him in the safe 
of the soliciting agents, along with other private papers of the 
insured kept there by him. Two days before that time the insured 
received a fatal injury from which he died on the night of 
August 11th. On August 6th, one of the soliciting agents visited 
the insured and knew of his injury. The court said :— 

“There can be no doubt that it is competent for the parties to 
stipulate in the application for insurance, as here, that the policy 
shall not be effective or binding until delivered to, and accepted 
by, the insured while in good health and the payment of the first 
premium is made. It is said that a contract of life insurance is 
not complete until the last act necessary to be done by the insured, 
under the conditions of the contract, after acceptance of the 
application by the company, has been done by him, and the courts, 
therefore, in proper cases, sustain such agreements which operate 
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to postpone the taking effect of the policy until the delivery and 
premium payment while the insured is in good health. See 1 
Bacon, Life Ins. (3d Ed.) § 272; Kilcullen vs. Met. Life Ins. 
Co., 108 Mo. App. 61, 82 S. W. 966; Misselhorn vs. Mutual 
Reserve, etc., Life Ins. Co., 30 Mo. App. 589; McGregor vs. 
Met. Life Ins. Co. [143 Ky. 488] 136 S. W. 889. But though such 
be true, the provision for thus suspending the policy, as an 
effective contract, until the first premium is paid and its delivery, 
while the insured is in good health, is for the benefit of the in- 
surer, and obviously may be waived by it or by its agent possessing 
authority with respect to that matter. See Rhodus vs. Kansas 
City, etc., Ins. Co., 156 Mo. App. 281, 137 S. W. 907. * * * 
But it is insisted that a mere soliciting agent, such as Cummings, 
is without authority to waive the condition in the policy here 
relied upon, and, for the purpose of the case, the proposition may 
be conceded as true.” 

Whereupon the court proceeded to consider whether the com- 
pany, under the facts in that case, had waived the condition in the 
policy relied upon. We are therefore of opinion that Martin was 
without authoity to waive the condition relied on and that plaintiff 
cannot recover unless defendant is estopped to deny that liability 
attached by reason of receiving and retaining the premiums as 
alleged in the petition. Joining issue on these allegations, de- 
fendant by answer in effect admitted accepting the premiums as 
stated, but pleaded in the avoidance that it tendered them back 
to a representative of the assured and demanded a return of the 
policies, which was refused, and for that reason, it is argued, 
defendant is not estopped to assert that no liability attached under 
the policies. 

[2] On this point there is no conflict in the evidence. It dis- 
closes that the check which paid the premiums was drawn by 
Duard Thomas, the son of plaintiff and the assured; that it was 
received by the bank, cashed, and the proceeds placed to the 
credit of the company, as directed by the company, and there it 
remains, so far as the record discloses. Martin, the local agent, 
knew of the death of the insured on the day it occurred, and 
communicated it to the company, but just when the record does 
not disclose. That he did so is disclosed in a letter dated Chicago, 
March 28, 1911, addressed to him and signed by Edgar D. Smith, 
in which Smith informed him that the company would resist the 
claim. Heard informed the company through Frank C. Rogers, 
their attorney, on March 11, 1911, receipt of which is acknowl- 
edged in a letter from him to Heard, dated Chicago, March 15, 
1911, in which he informed Heard that the secretary of the com- 
pany had recently visited Stonewall and made an investigation of 
the facts in the case and the board of directors had authorized 
him to state that “they will refuse to pay the policy”; also that: 

“The company has offered to return the money paid to the 
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First National Bank of Stonewall by B. E. Thomas & Co., as 
first year’s premium upon the policy, and has asked for a re- 
turn of the policy. The offer to return the premium upon de- 
livery of the policy to the company or its authorized agent is 
still open.” 

As the record fails to disclose that the company had done any 
such thing, of course no such offer was “still open.” Thus the 
matter stood, the company still retaining the premiums, when in 
a letter dated Chicago, October 28, 1911, said attorney informed 
plaintiff’s attorney, Mr. McKeel, that :— 

“In reply to your esteemed favor of the 24th inst., beg to state 
that nothing has arisen since last spring to cause a change in the 
attitude of this company, as expressed in our favor of March 
15th, to Mr. N. T. Heard”—and that :— 

“Shortly after Mr. ‘Thomas’s decease the company caused a 
careful investigation to be made of all the circumstances attending 
his application for insurance, * * *” and therefore, “under 
these circumstances, this company could do nothing but instruct 
the bank with which Mr. Thomas’s representative had deposited 
the money in payment of his premiums to return the same to his 
estate.” 

The record wholly fails to disclose that the company ever in- 
structed the bank to do any such thing, much less that the bank 
ever attempted to do as instructed. The evidence fails to support 
the allegations in the answer that the premiums were tendered 
or offered to be returned to any one. It takes no citation of 
authority to support the proposition that this condition precedent, 
being for the benefit of the company, may be by the company 
‘waived, and is waived by its accepting and retaining the premiums 
with knowedge of all the facts. 1 Cooley’s Brief on the Law of 
Insurance, at page 610, says:— 

“In accordance with the general rule that estoppel may arise 
from the acceptance and retention of benefits is the principle 
that an insurer, by receiving and retaining the premiums on a 
contract of insurance, is‘estopped to deny its power to issue a 
policy, or that liability attached thereunder. Lockwood vs. Mid- 
dlesex Mut. Assur. Co., 47 Conn. 553; Ins. Co. of North America 
vs. McDowell, 50 Ill. 120, 99 Am. Dec. 497; Esch vs. Home 
Ins. Co., 78 Iowa, 334, 43 N. W. 229, 16 Am. St. Rep. 443; Watts 
vs. Equitable Mut. Life Ass’n, 11 Iowa, 90 82 N. W. 441; Powell 
vs. Factors’ & Traders’ Ins. Co., 28 La. Ann. 19; Hoge vs. 
Dwelling House Ins. Co., 138 Pa. 66, 20 Atl. 939.” 

In Pacific Mut. Life Ins. Co. vs. McDowell, 42 Okl. 300, 141 
Pac. 274, this court in an opinion by Harrison, C., in the syllabus 
said :— 

“1. Where a policy insures against accident for a period of 
one month only, but provides that it may be renewed and kept 
in force from month to month by the payment of monthly pre- 
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miums on a certain day of each month, and that it shall be void 
and of no force and effect if such payments are not made on or 
before the day mentioned in the policy, such forfeiting provisions, 
being inserted solely for the benefit of the insurance company, 
may be waived by the company if it so desires, and such waiver 
on the part of the insurance company may be inferred from acts, 
as well as words. 

“2. Although a policy may provide for the payment of monthly 
premiums on or before 12 o’clock noon of the first day of each 
month, and that all premiums are due without grace at the time 
specified, and that the policy shall be void unless such premiums 
are so paid, and contains the further provision that no altera- 
tions or waiver of the contract shall be valid unless made in 
writing at the company’s home office and signed by the president 
or vice-president and secretary or assistant secretary, yet if such 
company, in dealing with a certain class of policyholders in a 
certain district, establishes a custom with such policyholders of 
accepting the premium payments at a later date because of the 
fact that such policyholders receive their monthly pay at a later 
date, and receives such premiums and appropriates them and 
recognizes the policies as continuing in force by accepting the 
premiums, such acts on the part of the company constitute a 
waiver of the provision that the policy shall be void unless the 
premiums are paid on the first day of the month. 

“3. Where such monthly premiums are collected and retained 
by the company month after month, and the policies continued 
in force, such acts constitute a waiver on the part of the company 
itself, and not a waiver on the part of its local agents and col- 
lectors.” 

In Life Ins. Co. vs. Altschuler, 55 Neb. 341, 75 N. W. 862, the 
policy sued on contained the same condition precedent as. here, 
which good health was required to be in accordance with the 
health certificate and premium receipt accompanying same. Plain- 
tiff admitted that no such certificate had been furnished, and in- 
sisted that such requirement had been waived by the defendant. 
After the policy had been delivered, the second premium be- 
came due and payable July 5th. It was not paid until August 4th, 
when the wife of assured procured a draft for the amount and 
sent it to the home office at St. Paul. There the draft was re- 
ceived on August 6th, and immediately cashed, and a receipt there- 
for duly signed by the president of the company, bearing date 
July 5th, was mailed to her. On August 14th, insured died, and 
on the 18th the defendant company sent plaintiff a draft, inform- 
ing her that the policy of her husband had never been in force, 
and that the money sent for the premiums had been kept on de- 
posit awaiting the delivery of the health certificate mentioned 
in the contract. Holding such to be a waiver of the condition 
there under consideration, the court said :— 
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lhe letter accompanying the remittance stated in plain language 
that it was sent as payment of the second installment of the 
premium; and the defendant did not receive it on deposit. It 
received it as payment; for it so states in its receipt. ‘The recital 
of that document is that the money was received for ‘the quarterly 
premium due July 5, 1893, * * * on policy No. 2143, in- 
suring the life of Sigmund Altschuler.’ Indeed, according to a 
familiar principle of law, the defendant could not have retained 
the money except on the terms and for the purpose it was ten- 
dered. By the mere act of converting plaintiff's draft into money 
and retaining the same, the defendant accepted it aS payment o1 
premium then due. The idea of holding it as a deposit was man- 
ifestly an afterthought, suggested by information of Altschuler’s 
death. It is then undisputedly established that, with full knowl- 
edge of the fact that the health certificate had not been furnished, 
the company collected and retained, until after the death of the 
assured, the premium which became due on July 5, 1893. Having 
done so—having treated the contract as valid for the purpose of 
collecting premiums—it cannot now, when sued by the beneficiary, 
insist that it was void from the beginning. The company, with 
full knowledge of all the facts, dealt with the assured, during his 
lifetime, on the assumption that his contract of insurance was 
in force, and it cannot, now that he is dead, be heard to assert 
that he was deluded by its agents into purchasing and paying for 
a still-born policy. To hold that the company could escape liability 
under such circumstances would shock the crudest sense of 
justice.” 

And so we say this defendant cannot receive and retain these 
premiums and all the benefits of the contract of insurance without 
assuming its burdens. ‘This, for the reason the evidence discloses 
that it was accepted by the company“and retained by it, and never 
tendered or offered to be returned to any one, and that if de- 
fendant instructed the bank to make such tender or offer to return 
and the bank failed to do so, this defendant must suffer the 
consequences of the neglect of its own agent. 

We are therefore of opinion that the judgment of the court 
was right, and should be, and the same is, affirmed. All the 
Justices concur. 
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BROTHERHOOD OF LOCOMOTIVE FIREMEN AND 
ENGINEMEN vs. MCHENRY. (No. 8442.)* 


(Supreme Court of Colorado.) 


1. INSURANCE — FRATERNAL BENEFIT INSURANCE — EVI- 
DENCE—QUESTION FOR JURY. 

In an action to recover on a policy of fraternal benefit insurance, on the 
issue whether the insured had been expelled from the lodge, it was 
a question for the jury whether entry in the minutes indicating. such 
expulsion had been made subsequent to the meeting at which it pur- 
ported to have been made. 


(For other cases, see Insurance, Cent. Dig. § 2009; Dec. Dig. § 825.) 


Error to District Court, Las Animas County; A. W. McHendrie, 
Judge. 
_ Action by Florence McHenry against the Brotherhood of Locomo- 
tive Firemen and Enginemen. To review a judgment for plaintiff, de- 
fendant brings error. Affirmed. 


A. C. McChesney, of Trinidad, for Plaintiff in Error. 
J. C. Bell, of Trinidad, for Defendant in Error. 


* Decision rendered, Jan. 3, 1916. 154 Pac. Rep. 276. 





McRORY vs, INDEPENDENT ORDER OF PURITANS. 
(No. 8367.)* 


(Supreme Court of Colorado.) 


INSURANCE—FRATERNAL INSURANCE—ESTOPPEL. 


Where the secretary of the defendant insurance order knew of the 
falsity of statements as to physical health contained in a member’s 
application, and the medical examiner must have discovered their 
falsity, yet the insurer, for over two years having continued the 
membership and accepted the premiums, is estopped in an action on 
the certificate to set up the falsity of the statements in the application. 


(For other cases, see Insurance, Cent. Dig. §§ 1907-1916; Dec. Dig. § 755.) 


Error to District Court, City and County of Denver; John H. 
Denison, Judge. 

Action by W. W. McRory, guardian of John Paul Johns, a minor, 
against the Independent Order of Puritans. There was a judgment for 
defendant, and plaintiff brings error. Reversed and remanded with 
directions. 


* Decision rendered, Jan. 3, 1916. 154 Pac. Rep. 92. 
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Clark Varnum, of Chicago, Ill., H. F. Johns and William L. Varnum, 
both of Denver, and T. M. Morrow, of Scottsbluff, Neb., for Plaintiff in 
Error. 

Edward J. Boughton and Karl W. Farr, both of Denver, for De- 
fendant in Error. 


WEBER vs. HEAD CAMP, PACIFIC JURISDICTION, 
WOODMEN OF THE WORLD. (No. '8233.)* 


(Supreme Court of Colorado.) 


1. INSURANCE — FRATERNAL BENEFIT INSURANCE — DE- 
FENSES—SUICIDE—INVALIDITY. 

Under Sess. Laws 1903, p. 257, providing that the suicide of a policyholder 
of any life insurance company doing business in the state shall not be 
a defense against the payment of a life insurance policy in force at 
the time a policy was written, the provision thereof that if the mem- 
ber within one year committed suicide no benefit should be payable, 
and that if thereafter he committed suicide the insurer would pay 
only 50 per cent of the amount otherwise due, was void. 


(For other cases, see Insurance, Cent. Dig. § 1956; Dec. Dig. § 788.) 


3. INSURANCE—PAYMENT OF CLAIM—ACCOUNT. 

Where the beneficiary in a benefit certificate was entitled on the death 
of the member to $2,000, and, on the insurer’s representation that by 
reason of the member’s suicide she could only recover $1,000, accepted 
such amount and executed a release, and where the insurer then 
knew that the suicide clause was void, under the statute, and that 
there was no room for an honest dispute as to its liability for the 
full amount, the payment of $1,000 would be considered as a payment 
on account. i 

(For other cases, see Insurance, Cent. Dig. §§ 1981, 1985; Dec. Dig. § 798.) 


4. INSURANCE—PAYMENT OF PART OF CLAIM—RELEASE— 
CONSIDERATION. 

In such case, the insurer having paid nothing more than its conceded 
liability, the beneficiary’s receipt or release, as to the remainder of 
the amount payable and recoverable was without consideration, and 
would not defeat an action to recover the unpaid remainder. 


(For other cases, see Insurance, Cent. Dig. §§ 1981, 1985; Dec. Dig. § 798.) 


Error to District Court, El] Paso County; J. W. Sheafor, Judge. 

Action by Anna Weber against Head Camp, Pacific Jurisdiction, 
Woodmen of the World. Judgment for defendant, and plaintiff brings 
error. Reversed, and cause remanded, with directions to enter judgment 
in favor of plaintiff. 


Purcell & Burns, Eugene D. Preston, and C. B. Horn, all of Colorado 
Springs, for Plaintiff in Error. 
George P. Steele, of Denver for Defendant in Error. 


* Decision rendered, Dec. 6, 1915. Rehearing denied, Feb. 6, 1916. 154 
Pac. Rep. 728. 
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DISTRICT GRAND LODGE NO. 18, ETC., vs. HALL. 
(No. 6585.)* 


(Court of Appeals of Georgia.) 


1, INSURANCE—SERVICE OF PROCESS—JURISDICTION. 


Conceding, for the purposes of this decision, that the defendant is an 
insurance company, it is unnecessary to consider any of the various 
assignments of error, except the particular assignment based on the 
judgment of the court in overruling the motion for a new trial on 
the issue raised by the plea to the jurisdiction. The evidence entirely 
fails to support an inference that the defendant had a place of 
doing business in Bibb County, or that its “district grand master,” 
who resided in that county, and upon whom service was effected, 
was in fact an agent, service upon whom would bind the defendant. 


(For other cases, see Insurance, Cent. Dig. § 1995; Dec. Dig. § 814.) 


Error from Municipal Court of Macon; Hugh Chambers, Judge. 
Action by William Hall against the District Grand Lodge No. 18, etc. 
Judgment for plaintiff, and defendant brings error. Reversed. 


C. P. Goree, of Atlanta, for Plaintiff in Error. 
C. H. Garrett and Wallace Miller, both of Macon, for Defendant 
in Error. 


* Decision rendered, Feb. 4, 1916. 87 S. E. Rep. 845. Syllabus by the 
Court. 


HODNETT vs. AAETNA LIFE INS. CO.—AETNA LIFE INS. 
CO. vs. HODNETT. (Nos. 6576, 6577.)* 


(Court of Appeals of Georgia.) 


INSURANCE—ACTION ON POLICY—DIRECTION OF VERDICT 
—EVIDENCE. 


There being no conflict in the evidence as to the physical facts connected 
with the death of the insured, and these facts, with all reasonable 
deductions and inferences therefrom, overcoming the presumptions 
of law in this case that the deceased did not kill himself, or that his 
death was accidental, and demanding a finding that the deceased 
came to his death by his own hand and intentionally, and the life 
insurance contracts sued upon containing the special provision that 
they should be void in the event of the death of the insured by his 
own intentional act, sane or insane, within one year from the date of 
their issue, and it affirmatively appearing that these contracts were 
issued within one year of the death of the insured, the trial judge 
did not err in directing a verdict for the defendant company. 


(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. Dig. 
§ 668. 


oe Decision rendered, Jan. 27, 1916. 87 S. E. Rep. 813. Syllabus by the 
ourt. 
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Error from City Court of Atlanta; H. M. Reid, Judge. 

Action by H. H. Hodnett, executrix, against the AXtna Life insur- 
ance Company. Judgment for defendant, and plaintiff brings error, and 
defendant files cross-bill of exceptions. Judgment on main bill affirmed, 
and cross-bill dismissed. 


Simmons & Simmons, of Atlanta, for Plaintiff in Error. 
Smith, Hammond & Smith, of Atlanta, for Defendant in Error. 


NATIONAL COUNCIL, JUNIOR ORDER UNITED AM- 
ERICAN MECHANICS, vs. CRAGEN. (No. 6548.)* 


(Court of Appeals of Georgia.) 


INSURANCE—ACTION FOR DEATH BENEFIT—DIRECTION OF 
VERDICT—EVIDENCE. 

There was no error in admitting any of the evidence objected to, and the 
evidence as a whole demanding a recovery for the plaintiff, the court 
did not err in directing a verdict in her favor. 


(For other cases, see Insurance, Cent. Dig. § 2009; Dec. Dig. § 825.) 


Error from the City Court of Savannah; Davis Freeman, Judge. 

Action by M. P. Cragen against the National Council, Junior Order 
United American Mechanics. Judgment for plaintiff, and defendant brings 
error. Affirmed. 


Hitch & Denmark and John G. Kennedy, all of Savannah, for Plain- 
tiff in Error. 

David C. Barrow and Raiford Falligant, both of Savannah, for De- 
fendant in Error. 


* Decision rendered, Feb. 3, 1916. 87 S. E. Rep. 836. Syllabus by the 
Court. 


DUVALL vs. NATIONAL INS. CO. OF MONTANA.* 


(Supreme Court of Idaho.) 


1. INSURANCE—LIFE INSURANCE—PERIOD OF CONTESTA- 
ABILITY—CHANGE BY CONTRACT. 


Under the: provisions of section 42, Sess. Laws 1911, p. 748, as amended 
by Laws of 1913, p. 406, § 22, it is provided that an insurance policy, 
so far as it relates to life or endowment insurance shall be incon- 
testable after two years from the date of issue, except for nonpay- 
ment of premiums and except for violation of the conditions of the 
policy relating to military or naval service in time of war, etc. That 


* Decision rendered, Jan. 12, 1916. 154 Pac. Rep. 632. 
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provision of the statute does not prohibit the parties from contracting 
that the period of contestability shall be less than two years, nor from 
agreeing that the policy shall not be contestable after its delivery. 


(For other cases, see Insurance, Cent. Dig. § 1086; Dec. Dig. § 400.) 


2. INSURANCE—LIFE INSURANCE—INCONTESTABLE CLAUSE 
—APPLICATION—FRAUDULENT STATEMENTS. 

A clause in a policy of life insurance, providing that “this policy is in- 
contestable from its date, except for nonpayment of premiums,” pre- 
cludes any defense after the stipulated period on account of false 
statements in the application for the policy, even though they were 
fraudulently made. 


(For other cases, see Insurance, Cent. Dig. § 1086; Dec. Dig. § 400.) 


3. INSURANCE—LIFE INSURANCE—INCONTESTABLE CLAUSE 
—APPLICATION—FRAUDULENT STATEMENT. 

Held, under the facts of this case, that the court did net err in sustaining 
the demurrer to the answer and entering judgment in favor of the 
plaintiff. 

(For other cases, see Insurance, Cent. Dig. § 1086; Dec. Dig. § 400.) 

Morgan, J., dissenting. 


Appeal from District Court, Bonner County; John M. Flynn, Judge. 

Action by Gertrude Duvall against the National Insurance Company 
of Montana, a corporation. From judgment for plaintiff, defendant 
appeals. 


H. H. Taylor, of Sand Point, for Appellant. 
G. H. Martin, of Sand Point, for Respondent. 


UNION FRATERNAL LEAGUE vs. SWEENEY. 
(No. 22804.) * 


(Supreme Court of Indiana.) 


1. INSURANCE — FRATERNAL INSURANCE — ACTIONS — 
PLEADING. 

In view of Burns’s Ann. St. 1914, § 376, declaring that in pleading per- 
formance of a condition precedent ina contract it shall be sufficient 
to allege generally that the party performed all the conditions on his 
part, the beneficiary of an insurance certificate issued by a fraternal 
insurer, having pleaded performance of conditions precedent as to 
proofs of death, may, under such plea, prove a waiver of the con- 
ditions. 

(For other cases, see Insurance, Cent. Dig. §§ 1996-1998; Dec. Dig. § 815.) 


2. INSURANCE — FRATERNAL INSURANCE — PROOFS OF 
DEATH—WAIVER. 


Where a fraternal insurer denied all liability on a certificate on the 
ground of fraud, it waived the right to insist on proofs of death in 
accordance with the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 1963-1965; Dec. Dig. § 789.) 


* Decision rendered, Feb. 4, 1916. 111 N. E. Rep. 306. 
Vol, XLVII—24 
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Appeal from Circuit Court, Clark County; Harry C. Montgomery, 
Judge. 
; Action by Kate B. Sweeney against the Union Fraternal League. 
From a judgment for plaintiff, defendant appeals. Transferred from 
Appellate Court under section 1405, Burns 1914. Affirmed. 


_T. J. Brock and James L. Bottorff, both of Jeffersonville, for 
Appellant. 
James W. Fortune, of Jeffersonville, for Appellee. 


a - >+@ 2 aes 


FERGUSON vs. GRAND LODGE OF IOWA LEGION OF 
HONOR. (No. 29990.)* 


(Supreme Court of Iowa.) 


4. INSURANCE— MUTUAL BENEFIT INSURANCE — CHANGES 
IN LAWS—RATIFICATION. 


A member of a benefit insurance society consented to, acquiesced in, and 
ratified changes in the constitution and by-laws by paying subsequent 
assessments without protest or objection. 

(For other cases, see Insurance, Cent. Dig. §§ 1837, 1866-1868; Dec. 
Dig. § 724.) 


Appeal from District Court, Page County; Thomas Arthur, Judge. 

This is an action at law brought by the plaintiff to recover from 
defendant the difference between the face value, of a certificate of in- 
surance for $2,000 and the amount paid her by the defendant, to wit, $1,181. 
There was a trial to the court, without a jury. The trial court found for 
the defendant, and that deceased waived his right to complain of the lien 
made upon his policy and the assessments made, and that the plaintiff is 
estopped by such waiver; also, that the payment by defendant of $1,181, 
which was received and retained by plaintiff, was a settlement and 
accord and satisfaction. Plaintiff appeals. Affirmed. 


Earl R. Ferguson and C. R. Barnes, both of Shenandoah, for 
Appellant. 

Jamison, Smyth & Hann and Clark & Clark, all of Cedar Rapids, and 
Orr & Turner, of Clarinda, for Appellee. 


* Decision rendered, Feb. 10, 1916. 156 N. W. Rep. 176. 
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LIGHTNER vs. PRUDENTIAL INS. CO. OF AMERICA. 
(No. 19846.)* 


(Supreme Court of Kansas.) 


INSURANCE—LIFE INSURANCE—IORFEITURE FOR NON- 
PAYMENT OF PREMIUM—WAIVER BY AGENT. 

Forfeiture for nonpayment of a premium due on a life insurance policy 
which was issued by an agent at Grand Island, Neb., and which 
prohibits the waiver of any of its conditions except by certain named 
officers, and provides that no agent has power to extend the time fo 
paying a premium or to waive any forfeiture or to bind the company 
by making any representation, cannot be waived by statements to the 
insured or to the beneficiary concerning the obligations cf the com- 
pany or the rights of the insured under the policy made by another 
agent at Abilene, Kan., who had nothing to do with issuing the policy 
or with receiving payment of the premiums thereon, and to whom 
no premium was paid. 

(For other cases, see Insurance, Cent. Dig. §§ 948-951, 956-965; Dec. 
Dig. § 375.) 


3. INSURANCE—LIFE INSURANCE—FORFEITURE—WAIVER. 
In this case the forfeiture of the life insurance policy was not waived by 


the company’s failure to. take some affirmative action declaring such 
forfeiture. 


(For other cases, see Insurance, Cent. Dig. §§ 1037, 1038; Dec. Dig. § 390.) 


4. INSURANCE—LIFE INSURANCE—FORFEITURE — NOTICE — 
APPLICATION OF STATUTE. 


Chapter 212 of the Laws of 1913 has no application to a life insurance 
policy issued in Nebraska in 1912. 

(For other cases, see Insurance, Cent. Dig. §§ 703, 761, 780, 826, 840, 904; 
Dec. Dig. § 310.) 


Appeal from District Court, Wyandotte County. 

Action by Catherine Lightner against the Prudential Insurance Com- 
pany of America. From judgment for defendant, plaintiff appeals. 
Affirmed. 


Paul H. Ditzen and L. C. True, both of Kansas City, Kan., for Ap- 
pellant. 


Haff, Meservey, German & Michaels, of Kansas City, Mo., and David 
F. Carson, of Kansas City, Kan., for Appellee. 


ie Decision rendered, Jan. 8, 1916. 154 Pac. Rep. 227. Syllabus by the 
Court. 
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ILLINOIS LIFE INS. CO. vs. COMMONWEALTH, By 
Aupitor oF Pusiic Accoun’s.* 
(Court of Appeals of Kentucky.) 


1, COURTS—PRECEDENTS—CONSTRUCTION. 

Where the Supreme Court of the United States decided that Ky. 
St. §§ 4226, 4230a, imposing a tax of $2 upon each $100 of renewal 
premiums, and continuing such tax, though the insurer has with- 
drawn from the state, so long as it collects premiums, were illegal, 
in so far as they applied to foreign insurers which had withdrawn 
from the state, such decision is binding in a subsequent action against 
a company which had withdrawn from the state, though it was not 
urged in the United States court that the tax was levied for the year 
in which the insurance was written upon the aggregate premiums, for 
that is a mere reason for upholding the statute. 

(For other cases, see Courts, Cent. Dig. §§ 329-333; Dec. Dig. § 97.) 

2. TAXATION—INSURANCE PREMIUMS. 

In such case, as the statutes required the insurers to report all premiums 
receipted on the face of the policy for the original insurance, and 
all renewal premiums received in cash or otherwise during the year 
preceding the year in which the report is made, and imposed a tax 
on such premiums, the statutes cannot be construed as imposing at 
the time of the writing of the insurance a tax on all premiums, in- 
cluding renewals, 

(For other cases, see Taxation, Cent. Dig. § 248; Dec. Dig. § 140.) 


Appeal from Circuit Court, Franklin County. 

Action by the Commonwealth of Kentucky, by the Auditor of Pub- 
lic Accounts, against the Illinois Life Insurance Company. From 
a judgment for plaintiff, defendant appeals. Reversed, with direction to 
dismiss. 


See, also, 159 Ky. 589, 167 S. W. 909.« 


Kohn, Bingham, Sloss & Spindle, of Louisville, and J. C. W. Beckham, 
of Frankfort, for Appellant. 

James Garnett, Atty. Gen., C. R. McDowell, of Danville, and John A. 
Judy, of Mt. Sterling, for Appellee. 


* Decision rendered, Feb. 1, 1916. 181 S. W. Rep. 1133. 


CONTINENTAL BENEFICIAL ASS’N vs. HOLT.* 
(Court of Appeals of Kentucky.) 


1. INSURANCE—POLICY—CONSTRUCTION AGAINST INSURER. 


The language of insurance policies is to be construed most favorably 
toward the insured and the beneficiary, and, if it is susceptible of 


* Decision rendered, Jan. 18, 1916. 181 S. W. Rep. 648. 
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two constructions, one enforcing payment of the benefits, and the 
other excusing payment, the former should always be adopted. 


(For other cases, see Insurance, Cent. Dig. §§ 1870-1872; Dec. Dig. § 726.) 


2. INSURANCE — FRATERNAL BENEFICIARY INSURANCE — 
ACCRUAL OF BENEFITS—TIME—‘BENEFIT.” 


Under a benefit certificate providing for accident, sick, old age, and 
death benefits, that if the member died within two years only 10 per 
cent of the death claim, fixed in the policy at $1,000, should be pay- 
able, that after each succeeding year an additional $100 should be 
payable, that unless the monthly payments should be paid the policy 
should become void and the payments forfeited, that a member might 
be reinstated on a medical certificate, that the acceptance of delinquent 
dues would not entitle the member to benefits the cause of which 
arose during delinquency and that on reinstatement benefits should 
accrue as though a new application had been made and a new certi- 
ficate issued, the delinquency of the insured and his reinstatement in 
1912, about eight years after the certificate was issued, did not affect 
the death benefits according to the graduation clause, from the date 
of such reinstatement, instead of from the date of the policy, as the 
term “benefits,” used in the delinquency clause, referred to the benefits 
to which a member would himself be entitled and not to death bene- 
fits to which his beneficiary would be entitled. 


(For other cases, see Insurance, Cent. Dig. §§ 1961, 1962; Dec. Dig. § 791.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Benefit.) 


Appeal from Circuit Court, Russell County. 
Action by Fanny F. Holt against the Continental Beneficial Associa- 
tion. Judgment for plaintiff, and defendant appeals. Affirmed. 


C. C. Bagby, Chenault Huguely, and Bagby & Huguely, all of Dan- 
ville, and Lilburn Phelps, of Jamestown, for Appellant. 

James Garnett, of Louisville, N. H. W. Aaron, of Liberty, and J. N. 
Meadows, of Jamestown, for Appellee. 


HAYES vs. PENN MUT. LIFE INS. CO. Er at.* 
(Supreme Judicial Court of Massachusetts. Suffolk.) 


2. INSURANCE — REFORMATION OF POLICY — GROUNDS — 
MUTUAL MISTAKE. 

Plaintiff, in a suit in equity to reform an endowment policy of life in- 
surance, on the ground of mutual mistake in not designating him as 
the beneficiary at its maturity, to entitle himself to relief, was bound 
to show a mutual mistake, and a showing of the mistake of one of 
the parties would be insufficient. 


(For other cases, see Insurance, Cent Dig. §§ 265-272; Dec. Dig. § 143.) 


Appeal from Supreme Judicial Court. 
Suit in equity by Walter L. Hayes against the Penn Mutual Life 


* Decision rendered, Jan. 8, 1916. 111 N. E. Rep. 168. 
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Insurance Company and others. Decree for defendants, dismissing the 
bill, and plaintiff appeals, with report of all the evideuce. Affirmed. 


Henry R. Scott, of Boston, for Appellant. 
George Hoague, of Boston, for Respondent Mary S. H. Rouse. 


WISING ws. BROTHERHOOD OF AMERICAN YEOMEN.* 


(Supreme Court of Minnesota.) 


1. INSURANCE — BENEFIT CERTIFICATE — CONSTRUCTION -- 
“EXCESSIVE OR INTEMPERATE USE OF INTOXICANTS.” 
Defendant’s contract provided that “if any holder of a benefit certificate 
should become addicted to the excessive or intemperate use of in- 
toxicants * * * the defendant should not be liable thereon.” 
Held, following O’Connor vs. Modern Woodmen of America, 110 
Minn. 18, 124 N W. 454, that “the excessive or intemperate use of 
intoxicants,” as used in this contract, means “that the conduct of a 
member in this respect was of such a nature, and the habit so in- 
temperately followed, as to impair his health, mental faculties, or 
otherwise render the insurance risk on his life more hazardous.” 


(For other cases, see Insurance, Cent. Dig. §§ 1893, 1894; Dec. Dig. § 748.) 


2. INSURANCE—ACTION ON BENEFIT CERTIFICATE — VIOLA- 
TION OF PROVISION—BURDEN OF PROOF. 

The burden of proving the violation of such provision of the contract is on 
the defendant. 


(For other cases, see Insurance, Cent. Dig. §§ 1999-2002; Dec. Dig. § 817) 


3. INSURANCE—ACTION ON BENEFIT CERTIFICATE—IN- 
STRUCTION. . 

The trial court committed no error in its charge to the jury or in its 
rulings on the admission of evidence. 


(For other cases, see Insurance, Cent. Dig. §§ 1999-2002; Dec. Dig. § 817.) 


Appeal from District Court, Lyon County; I. M. Olsen, Judge. 

Action by Fred Wising against the Brotherhood of American Yeomen. 
From denial of motion for judgment notwithstanding the verdict or for 
new trial, defendant appeals. Affirmed. 


Harry S. Swensen, of Minneapolis, and Davis & Michel, of Marshall, 
for Appellant. 


James H. Hall, of Marshall, and Gislason & Gislason, of Minnesota, 
for Respondent. 


* Decision rendered, Feb. 11, 1916. 156 N. W. Rep. 247, Syllabus by 
the Court. 
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WARREN vs. NEW YORK LIFE INS. CO. (No. 11786.)* 
(Kansas City Court of Appeals. Missouri.) 


1. INSURANCE—LIFE INSURANCE—AFFIRMATIVE DEFENSE 
—BURDEN OF PROOF. 


In suit on a policy ot life insurance, the burden was on the insurer to 
establish its affirmative defense that insured made misrepresentations 
as to his previous health and having consulted a physician, in his 
application for the insurance. 

(For other cases, see Insurance, Cent. Dig. §§ 1555, 1645-1668; Dec. 
Dig. 646.) 


4, INSURANCE—LIFE INSURANCE — MISREPRESENTATIONS 
IN APPLICATION—QUESTION FOR JURY. 

In suit on a policy of life insurance, whether the insured, in his applica- 
tion, misrepresented his previous health, or whether he had consulted 
a physician, held for the jury under the evidence. 

(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. 
Dig. § 668.) 


Appeal from Circuit Court, Pettis County; H. B. Shain, Judge. 

“Not to be Officially reported.” 

Suit by Nina E. Warren, a minor, by D. P. Warren, her guardian, 
against the New York Life Insurance Company. From a judgment for 
plaintiff, defendant appeals. Affirmed on condition that an excess be 
remitted. 


Hoffman & Hoffman, of Sedalia (James H. McIntosh, of New York 
City, of counsel), for Appellant. 
A. L. Shortridge, of Sedalia, for Respondent. 


~ * Decision rendered, Jan 17, 1916. 182 S. W. Rep. 96. 


EQUITABLE LIFE ASSUR. SOCIETY OF THE UNITED 
STATES vs. NATIONAL BANK OF COMMERCE 
IN ST. LOUIS. (No. 14214.)* 
(St. Louis Court of Appeals. Missouri.) 


3. INSURANCE—AGENT—KNOWLEDGE OF AGENT AS KNOWL- 
EDGE OF PRINCIPAL. 


The knowledge of an insurance agent that the payee in a check sent to 
him for delivery in settlement of a death claim which he had forged 
was a fictitious person when, acting within the scope of his actual or 
implied authority, he delivered the check and put it into circulation 
as a negotiable instrument, was the knowledge of the insurance 
company. 


(For other cases, see Insurance, Cent. Dig. §§ 96-113, 125; Dec. Dig. § 95.) 


* Decision rendered, Jan. 4, 1916. Rehearing denied, Jan. 26, 1916. 181 
S. W. Rep. 1176. 
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Appeal from St. Louis Circuit Court; Daniel D. Fisher, Judge. 

“Not to be officially published.” 

Action by the Equitable Life Assurance Society of the United States 
against the National Bank of Commerce in St. Louis. Judgment for 
defendant, and plaintiff appeals. Affirmed. 


Robert & Robert, of St. Louis, for Appellant. 
Fordyce, Holliday & White, of St. Louis, for Respondent. 


MUN vs. NEW YORK LIFE INS. CO. (No. 1610.)* 
(Springfield Court of Appeals. Missouri.) 


1. INSURANCE—LIFE POLICY—LOAN—STATUTE. 


Under Rev. St. 1899, § 7897, providing that no life insurance policy after 
payment of three annual premiums should be forfeited for default 
in premiums, but that three-fourths of the net reserve value of the 
policy, after deducting any indebtedness for past-due premiums, 
should be used in the purchase of temporary or exténded insurance, 
only such part of a loan to the insured as was applied to past-pre- 
mium payments was chargeable against the three-fourths of the 
reserve, and the balance of such reserve was applicable to purchase 
extended insurance. 


(For other cases, see Insurance, Cent. Dig. §§ 935, 938; Dec. Dig. § 367.) 


2. INSURANCE—NOTICE AND PROOFS OF DEATH—WAIVER. 

The furnishing of proofs of death within the time specified in a life in- 
surance policy is a provision for the insurer’s benefit, and may be 
waived by it. 

(For other cases, see Insurance, Cent. Dig. §§ 1367-1373, 1382-1390; Dec. 
Dig. § 555.) 


3. INSURANCE—PROOFS OF DEATH—WAIVER—STATUTE. 


Where the insurer, before the insured’s death, by letter to the insured 
took the position that as the premiums and interest had not heen 
paid, the principal of the loan had become due and had been settled 
according to the terms of the policy, which had no further value, 
after the nonforfeiture statute, Rev. St. 1899, § 7897, by its own 
force had converted the policy into temporary insurance for the full 
amount thereof, such denial of liability on the policy before the 
time for furnishing proofs of death waived the provision of the 
statute requiring such proof within ninety days; and the fact that 
such letter had been directed to the insured rather than to the bene- 
ficiary, his wife, was immaterial, where she had joined in making 
the loan which the insurer claimed had exhausted the reserve value 
of the policy. 

(For other cases, see Insurance, Cent. Dig. §§ 1391, 1392; Dec. Dig. § 559.) 


5. INSURANCE—NONFORFEITURE CLAUSE—CONSTITUTION- 
ALITY. 


Rev. St. 1899, § 7897, providing that after payment of three annual pre- 
miums no life policy shall be forfeited for nonpayment of premims, 


* Decision rendered, Jan. 8, 1916. 181 S. W. Rep. 606. 
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but that its net value, when the premiums become due and are not 
paid, shall be computed, with 4 per cent interest, and, after deduct- 
ing from three-fourths of the net value any indebtedness to the 
insurer on account of past-premium payments, the balance shall be 
taken as a single net premium for temporary insurance for the full 
amount of the policy, is constitutional. 


(For other cases, see Insurance, Dec. Dig. § 534.) 


Appeal from Circuit Court, Phelps County; L. B. Woodside, Judge. 
Suit by Edessa J. Mun against New York Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. Affirmed. 


Jones, Hocker, Hawes & Angert, of St. Louis, and James H. MclIn- 
tosh, of New York City, for Appellant. 

Lorts & Breuer, of Rolla, and James J. O’Donohoe, of St. Louis, for 
Respondent. 


POPE vs. NEW YORK LIFE INS. CO. (No. 1609.)* 
(Springfield Court of Appeals. Missouri.) 


i. ee INSURANCE — STATUTES — CONSTRUC- 

Under Rev. St. 1909, § 6946, providing that on failure to pay life insur- 
ance premiums three-fourths of the net value of the policy shall be 
applied in extending the insurance, deducting therefrom any notes or 
other evidences of indebtedness due the company on account of past 
premium payments on the policy, the indebtedness is for past pre- 
mium payments, and must be deducted when it is for premiums past 
at the time of default in payment, and not simply, when the premiums 
were past due at the time of giving the evidence of indebtedness. 


(For other cases, see Insurance, Cent. Dig. §§ 935, 938; Dec. Dig. § 367.) 


2. INSURANCE—LIFE INSURANCE—DEFAULT IN PREMIUM 
PAYMENTS—EXTENSION. 

Evidence held to show such indebtedness of insured to company on ac- 
count of past premiums as to preclude extension of insurance; there 
being nothing to apply thereon. 


(For other cases, see Insurance, Cent. Dig. §§ 194, 940; Dec. Dig. § 370.) 

3. INSURANCE—LIFE INSURANCE—STIPULATIONS OF 
POLICY. 

Although a policy of life insurance is stipulated to be incontestable where 
it is conditioned on payment of a premium, such payment is a condi- 
tion precedent to the existence of the policy. 

(For other cases, see Insurance, Cent. Dig. § 1086; Dec. Dig. § 400.) 


Appeal from Circuit Court, Phelps County; L. B. Woodside, Judge. 
Action by Martha J. Pope against the New York Life Insurance 
Company. From a judgment for plaintiff, defendant appeals. Reversed. 


When rendered, Jan. 8, 1916. Rehearing denied, Jan. 26, 1916. 181 
S. W. Rep. 1047. 
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Jones, Hocker, Hawes & Angert, of St. Louis, and James H. Mc- 
Intosh, of New York City, for Appellant. 

Lorts & Breuer, of Rolla, and James J. O’Donohoe, of St. Louis, for 
Respondent. 


ROBINSON vs. BROTHERHOOD OF LOCOMOTIVE 
FIREMEN AND ENGINEERS. (No. 380).* 


(Supreme Court of North Carolina.) 


1. INSURANCE— FRATERNAL BENEFICIARY INSURANCE — 
FORFEITURE. 


A policy or certificate issued contrary to the rules and regulations of a 
locomotive brotherhood, as contained in its constitution and by-laws, 
could not be recovered on, unless the defect was waived or the asso- 
ciation was estopped from insisting on a forfeiture. 


(For other cases, see Insurance, Cent. Dig. § 1858; Dec. Dig. § 722.) 


2. INSURANCE—FRATERNAL BENEFICIARY INSURANCE— 
RELATION OF INSURED AND INSURER. 


While a member of a fraternal organization holding its benefit certifi- 
cate is bound by its rules and proceedings, yet, as a holder of such 
certificate the relationship between himself and the organization is 
that of insurer and insured subject to the principles ordinarily pre- 
vailing in that class of contracts. 


(For other cases, see Insurance, Cent. Dig. § 1848; Dec. Dig. § 711.) 


3. INSURANCE— AVOIDANCE FOR MISREPRESENTATION — 
WAIVER. 


When a policy has been obtained on application of the insured containing 
false statements material to the risk, and the insurer with full knowl- 
edge of the facts issues a policy, re€eives the premiums, and recog- 
nizes the applicant as holding a contract of insurance, it is ordinarily 
estopped from insisting on a forfeiture of the policy which might 
otherwise follow; which principle relates chiefly to the terms of the 
contract between the parties, or the adjustment of rights thereunder 
when policies are issued through a general agent, or where an agent 
with restricted powers has issued the policy in the course of his 
agency to one without knowledge of the limitation of his powers. 


(For other cases, see Insurance, Cent. Dig. §§ 1907-1916; Dec. Dig. § 755.) 

4. INSURANCE—AGENTS—LIMITATION OF POWERS—NOTICE 
—EFFECT. 

Where an agent of a fraternal beneficiary organization was prohibited by 
the constitution and by-laws from issuing any certificate to a member 
over forty-five at the time of his application, applicant, who was 
aware of such limitation and falsely represented his age at thirty- 
five, was bound by such limitation and could not recover on the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 1859-1865 ; Dec. Dig. § 723.) 


5. INSURANCE—FORFEITURE—WAIVER AND ESTOPPEL. 
In such case, where there was an utter want of capacity in the agent to 


* Decision rendered, Jan. 12, 1916. 87 S. E. Rep. 537. 
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issue the certificate there could be no waiver, as in order to be a valid 
waiver there must be an agreement; nor could there be any estoppel, 
as that could not arise in favor of one aware of the agent’s lack of 
power. . 


(For other cases, see Insurance, Cent. Dig. §§ 1907-1916; Dec. Dig. § 755.) 


6. INSURANCE—NOTICE TO AGENT—EFFECT. 


Notice of the applicant’s age to the local medical examiner acting for and 
by the authority of a fraternal organization would be imputed to the 
organization. 


(For other cases, see Insurance, Cent. Dig. §§ 1907-1916; Dec. Dig. § 755.) 


Appeal from Superior Court, Guilford County; Lyon, Judge. 

Action by Mrs. Amanda Robinson against the Brotherhood of Lo- 
comotive Firemen and Engineers. Judgment for plaintiff, and defendant 
excepted and appealed. New trial. 


J. I. Scales, of Greensboro, for Appellant. 
Brooks, Sapp & Williams, of Greensboro, for Appellee. 


eed nen 


PETERSON er au. vs. GRAND LODGE, A. O. U. W. oF 
Soutn Dakota. (No. 3907.)* 
(Supreme Court of South Dakota.) 


1. INSURANCE—MUTUAL BENEFIT INSURANCE—WAIVER OF 
SUSPENSION. 

Where the officers of the grand lodge of a mutual benefit insurance asso- 
ciation, having a by-law that any member engaging in the retail 
liquor business should ipso facto be suspended from all rights to 
participate in the beneficiary fund of the order, with-full knowledge 
that a member had engaged in such business, received and retained 
assessments paid by him, the association was estopped to deny its 
liability upon his death to the beneficiaries named in his. membership 
certificate. 

(For other cases, see Insurance, Cent. Dig. §§ 1907-1916; Dec. Dig. § 755.) 


2. INSURANCE—MUTUAL BENEFIT INSURANCE--WAIVER OF 
SUSPEwSION—ULTRA VIRES. 

Where, by its by-laws, it was ultra vires for a mutual benefit insurance 
association to waive a forfeiture, such association was nevertheless 
estopped, by the acceptance and retention by officers of its grand 
lodge of assessments upon a member who had engaged in the retail 
liquor vusiness, which. under the by-laws automatically suspended him, 
to deny liability on his certificate to his beneficiaries, since, when a 
contract made by a corporation has been so far executed that to 
allow the corporation to repudiate it would work injustice to the 
other party who has in good faith relied on the contract, the doctrine 
of estoppel applies and prevents such repudiation of the contract, 


* Decision rendered, Feb. 1., 1916. 156 N. W. Rep. 70. 
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regardless of whether the corporation had a right to make it or not, 
unless its act in that regard violated a written law of the state or 
sound public policy. ; 

(For other cases, see Insurance, Cent. Dig. §§ 1907-1916; Dec. Dig. § 755.) 


Appeal from Circuit Court, Codington County; Carl G. Sherwood, 
Judge. 
Action by Bell Peterson, Annie Peterson-Spooner, and Gertie Peterson, 
against the Grand Lodge of the Ancient Order of United Workmen of 
South Dakota. From a judgment for plaintiffs and an order denying its 
motion for new trial, defendant appeals. Judgment and order affirmed. 


Charles M. Stevens, of Aberdeen, for Appellant. 
McFarland & Johnson, of Watertown, for Respondents. 


GRAND COURT OF TEXAS INDEPENDENT ORDER OF 
CALANTHE vs. JOHNS. (No. 1542.)* 


(Court of Civil Appeals of Texas. Texarkana.) 


1, INSURANCE—FRATERNAL ASSOCIATION—BENEFIT—FOR- 
FEITURE—TO BE IN “ARREARS.” 


Where the laws of a fraternal benefit association required a member to 
be in arrears one month in payment of endowment dues in order to 
forfeit his right in the endowment fund, and insured, who had until 
January 30th to pay the endowment dues for which it was contended 
she was in arrears, died on February 29th, her endowment right was 
not forfeited, since “to be in arrears,’ meaning to be behind in the 
payment of that which is due, deceased would not be in arrears until 
the expiration of the month after Japuary 30th. 

(For other cases, see Insurance, Cent. Dig. §§ 1895, 1896, 1903; Dec. 
Dig. § 750.) 

(For other definitions, see Words and Phrases, First Series, Arrears.) 


2. INSURANCE—BENEFIT ASSOCIATION—SUMMARY SUSPEN- 
SION—FORFEITURE. 

Where such laws further provided procedure for the suspension of a mem- 
ber for nonpayment of dues with notice and a hearirg, a summary 
suspension by her local lodge without conformity to such procedure 
was invalid. 


(For other cases, see Insurance, Cent. Dig. §§ 1917, 1918; Dec. Dig. § 756.) 


3. INSURANCE—BENEFIT ASSOCIATION—FUNERAL BENEFITS 
—ARREARS—FORFEITURE. 

Where such laws further provided, “if at death a member is in arrears 
for endowment one quarter, dues, fees, etc., to the amount of three 
months’ dues, funeral benefits shall not be paid,” and deceased was 
in arrears for some, but not other, assessments due from her, her 
beneficiary’s right to the funeral benefits was not forfeited, since such 


* Decision rendered, Dec. 30, 1915. Rehearing denied, Jan. 6, 1916. 181 
S. W. Rep. 869. 
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provision of the laws must be construed as meaning that, before the 
member is liable to suspension, he must owe all such assessments for 
the full period of three months. 

(For other cases, see Insurance, Cent. Dig. §§ 1895, 1896, 1903; Dec. 
Dig. § 750.) 


Error from Bowie County Court; Lee Tidwell, Judge. 

Action by Matthew Johns against the Grand Court of Texas Inde- 
pendent Order of Calanthe. Judgment for plaintiff, and defendant brings 
error. Affirmed. 


Rollin W. Rodgers, of Texarkana, for Plaintiff in Error. 
Mahaffey & Keeney a N. L. Dalby, all of Texarkana, for Defendant 
in Error, 


GREENWOOD vs. ROYAL NEIGHBORS OF AMERICA.* 
(Supreme Court of Appeals of Virginia.) 


2. INSURANCE—FRATERNAL BENEFIT INSURANCE—BREACH 
‘ OF WARRANTY OF HEALTH—QUESTION FOR JURY. 

In an action against a fraternal beneficiary society on a benefit certificate, 
whether decedent, when applying for reinstatement, was not in good 
health, held for the jury under the evidence. 


(For other cases, see Insurance. Cent. Dig. § 2009; Dec. Dig. § 825.) 


3. INSURANCE — FRATERNAL BENEFIT INSURANCE — CON- 
STRUCTION OF CERTIFICATE. 

The beneficiary of a fraternal benefit society’s certificate is entitled to a 
liberal and favorable interpretation of the contract; for, although 
fraternal benefit societies are usually dealt with more Kberally in 
some respects than ordinary insurance companies, they are subject to 
the same rules of law and construction as other companies in regard 
to their contracts for life insurance. 


(For other cases, see Insurance, Cent. Dig. §§ 1870-1872; Dec. Dig. § 726.) 


4. INSURANCE— FRATERNAL BENEFIT INSURANCE— WAR- 
RANTY OF “GOOD HEALTH”—BREACH. 


Where a member of a fraternal benefit society allowed her certificate to 
lapse for nonpayment of dues, and thereafter, applying for reinstate- 
ment, warranted, under the terms of the certificate, that she was in 
good health, being, in fact, without knowledge that she was suffer- 
ing from valvular disease of the heart, there was no breach of her 
warranty of “good health,” a phrase which, used in its common and 
ordinary sense by a person speaking of his own condition, implied a 
state of health unimpaired by any serious malady of which the person 
himself is conscious; the warranty covering only knowingly false 
statements relating to health. 

(For other cases, see Insurance, Cent. Dig. §§ 1859-1865; Dec. Dig. § 723.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Good Health.) 


* Decision rendered, Jan. 13, 1916. 87 S. E. Rep. 581. 
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Error to Law and Chancery Court of city of Roanoke. 
Action by T: C. Greenwood against the Royal Neighbors of America. 
To review a judgment rendered against him on defendant’s demurrer to 
evidence, plaintiff brings error. Judgment reversed, demurrer to the 
evidence overruled, and judgment entered for plaintiff. 


R. H. Willis, of Roanoke, for Plaintiff in Error. 
Poindexter & Hopwood, of Roanoke, for Defendant in Error. 
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NEW YORK LIFE INS. CO. vs, FRANKLIN.* 


(Supreme Court of Appeals of Virginia.) 








2. INSURANCE-—LIFE INSURANCE—CONSTRUCTION OF POL- 
ICY—AMBIGUITY. 

The words “Policy written and premium payable semiannually,” which 
were not printed in the original form of the application for life 
insurance, but were evidently stamped upon it by the company after 
the policy had been written, were without effect to render the con- 
tract embodied in the policy and application ambiguous. 

(For other cases, see Insurance, Cent. Dig. §§ 292, 294-298; Dec. 
Dig. § 146.) 


3. INSURANCE—LIFE INSURANCE—‘ANTEDATING” POLICY— 
LEGALITY. 

Where an insurance company, in antedating its policy, making it, for the 
purpose of fixing maturity dates for premiums, relate back to and 
take effect as of a time prior to delivery, did so without practicing 
deception or fraud upon the insured, the beneficiary was bound by the 
terms of the policy. 

(For other cases, see Insurance, Cent. Dig. §§ 75, 253-262; Dec. Dig. 
§ 141.) 


6. INSURANCE—LIFE INSURANCE—BREACH OF WARRANTY 
—HEALTH AND PHYSICAL CONDITION—“CONSULTING A 
PHYSICIAN.” 

Whether an applicant for life insurance has consulted a physician within 
the meaning of the application for the insurance depends upon the 
character of the interview, since a favorable construction of a con- 
tract of insurance is always accorded the insured, and good faith and 
substantial truth are all that can be required of him in his application. 

(For other cases, see Insurance, Cent. Dig. §§ 691, 692; Dec. Dig. § 292.) 

(For other definitions, see Words and Phrases, First and Second Series, 
Consulting. ) 


7. INSURANCE—LIFE INSURANCE—BREACH OF WARRAN1Y 
—CONDITION OF HEALTH. 

Where insured, after permitting his policy to lapse, applied for reinstate- 
ment, warranting that his health was good and that he had consulted 
no physician since the date of the policy, though he had, in fact, been 
examined by a physician and learned from him that his symptoms 


e Decision rendered, Jan. 13, 1916. 87° S. = Rep. 584, oe 
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were serious and indicated a malady involving real impairment of 
health, and which might affect his longevity, t!.: beneficiary could not 
recover on the reinstated policy. 

(For other ec.ses, see Insurance, Cent. Dig. §§ 681-690, 694-696; Dec. 
Dig. § 291.) 


8. INSURANCE—LIFE INSURANCE—BREACH OF WARRANTY— 
CONDITION OF HEALTH—QUESTION FOR JURY. 


In an action « 1 a policy of life insurance, whether the insured knew, when 
applying for reinstatement of his policy, that he had symptoms in- 
dicating a malady involving real impairment of his health, held for 
the jury under the evidence. 

(kor other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. 
Dig. § 668.) 


9. INSURANCE—LIFE INSURANCE— ACTION ON POLICY — 
INSTRUCTION—“SOUND HEALTH.” 


In an action on a policy of life insurance, defended on the ground that 
insured, applying for reinstatement of the policy, had falsely war- 
ranted his health to be good, where the court instructed that, even 
though the jury believed from the evidence that the payment of the 
second premium on the policy was not made while it was in full 
force and effect, yet, if the jury believed from the evidence that the 
insurer accepted and received the application for reinstatement and 
executed its receipt in payment, they should find for plaintiff, unless 
they believed that it had been proven by a preponderar.ce of the evi- 
dence that the answers in the application for reinstatement were 
wilfully false or fraudulently made, such instruction was proper as 
in accord with Code 1904, § 3344a, and the general insurance act 
(Acts 1906, c. 112, subc. 2, § 28; Pollard’s Code Supp. 1910, p. 602), 
although it would have been better to incorporate in the instruction 
an explanation of what “consulting a physician” legally means, and 
the import of the words “sound health,” as implying a state of health 


unimpaired by any serious malady of which the person himself is 
conscious. 


(For other cases, see Insurance, Cent. Dig. §§ 1556, 1771-1784; Dec. 
Dig. § 669.) 

(For other definitions, see Words and Phrases, First and Second Series, 
Sound Health.) 


10. INSURANCE—LIFE INSURANCE—ACTION ON POLICY — 
EVIDENCE. 


In suit on a life policy, the admission in evidence of testimony regarding 
notes, given by the insured to the insurer’s subagent, which rep- 
resented personal and private dealings between the parties without 
any knowledge by or authority from the insurance company, was 
erroneous. 


(For other cases, see Insurance, Cent. Dig. §§ 1669, 1676: Dec. Dig. § 648.) 


Error to Corporation Court of Roanoke. 

Action by Mary A. Franklin against the New York Life Insurance 
Company. Judgment for plaintiff, and defendant brings error. Reversed, 
verdict set aside, and cause remanded for new trial. 


Kime, Fox & McNulty, of Roanoke, for Plaintiff in Error. 


A. P. Staples, Jr., of Lexington, and A. B. Hunt, of Roanoke, for 
Defendant in Error. 
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DEAN Et AL. vs. DEAN.* 


(Supreme Court of Wisconsin.) 


2. INSURANCE—FRATERNAL BENEFIT INSURANCE— 
CHANGE OF BENEFICIARY. 

Where a member of a fraternal order, wishing to change the beneficiary 
named in the certificate, did not do so in the manner prescribed by 
his certificate and the laws of the order, there was no change of 
beneficiary, unless compliance therewith was waived. 


(For other cases, see Insurance, Cent. Dig. 1950-1954; Dec. Dig. § 784.) 


3. INSURANCE—FRATERNAL BENEFIT INSURANCE—CHANGE 
OF BENEFICIARY.—WAIVER OF METHOD. 

The officers of a local lodge of a fraternal benefit association, charged 
with simply ministerial duties, could not by their mere silence waive 
insured’s attempted change of beneficiary without compliance with 
the laws of the association, especially where a by-law declared that 
no one could waive any requirements of the laws except the Supreme 
Master in writing. 

(For other cases, see Insurance, Cent. Dig. 1950-1954; Dec. Dig. § 784.) 


4, INSURANCE—FRATERNAL BENEFIT ASSOCIATION— 
CHANGE OF BY-LAW—BENEFICIARY. 

The holder of a certificate conditioned to abide by the laws of the order 
then or thereafter in force was bound by a change making certain 
persons beneficiaries when no beneficiary was named when the origi- 
nal beneficiary predeceased the insured, as it took away no right, but 
merely prevented a lapse in case of the member's neglect. 


(For other cases, see Insurance, Cent. Dig. § 1855; Dec. Dig. § 719.) 


Appeal from Circuit Court, Rock County; George Grimm, Judge. 

Action by Fred K. Dean and others against Clara B. Dean, substi- 
tuted as defendant, etc. Judgment fer defendant, and plaintiffs appeal. 
Reversed, and cause remanded, with direction to render judgment for 


plaintiffs. 


Jeffris, Mouat, Oestreich & Avery, of Janesville, for Appellants. 
George G. Sutherland and William Biester, both of Janesville, for 


Respondent. 
* Decision rendered, Feb. 1, 1916. 156 N. W. Rep. 135. 








Life.] Page vs. Modern Woodmen of America. 


PAGE vs. MODERN WOODMEN OF AMERICA.* 


(Supreme Court of Wisconsin.) 


3. INSURANCE—MUTUAL BENEFIT INSURANCE—PROOFS OF 
LOSS—WAIVER. 

Where a mutual benefit insurance company refused to furnish its forms 
for proof of death to plaintiff it waived the requirement of its policy 
that such proofs be made on blanks furnished by it. 

(For other cases, see Insurance, Cent. Dig. §§ 1963-1965; Dec. Dig. § 789.) 


Appeal from Circuit Court, Polk County; O. T. Williams, Judge. 

Action by Jennie I. Page against the Modern Woodmen of America, 
a corporation. From a judgment dismissing the complaint, plaintiff ap- 
peals. Reversed and remanded, with directions. 


Morris E. Yager, of Frederic (Holland & Lovett, of Park Falls, of 
counsel), for Appellant. 

Truman Plantz, of Warsaw, IIl., and Wolfe & Reid, of La Crosse, for 
Respondent. 


* Decision rendered, Feb. 1, 1916. 156 N. W. Rep. 137. 
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FIRE, TORNADO, ETC. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


Turrp Circuit, 


NORTH BRITISH & MERCANTILE INS. CO. 


vs. 


ROSE. (No. 1998.)* 


1. INSURANCE — ACTIONS — PARTIES — PERSONS TO WHOM 
LOSS IS PAYABLE. 


In an action on a fire insurance policy which provided that the loss or 
damage, if any, should be payable to the R. Association as mortgagee 
as its interest might appear, the R. Association was not a necessary 
party, where it had received payment of the debt secured by the 
mortgage, though not from the mortgagor, and had assigned the 
mortgage, as, having no interest in the insured property, it was with- 
out interest legal or equitable in the contract of insurance and in the 
suit instituted upon it. 


(For other cases, see Insurance, Cent. Dig. §§ 1557-1570; Dec. Dig. § 624.) 


3. INSURANCE — ACTIONS — CONDITIONS PRECEDENT—SUB- 
MITTING TO EXAMINATION. 


Pursuant to a provision of a fire insurance policy that insured as often 
as required should submit to examination under oath by any person 
named by the company, insured submitted himself to examination 
and produced a deed purporting to complete his title to the mort- 
gaged premises. The insurance company’s representative raised a 
doubt as to its genuineness and demanded that the writing be sub- 
mitted to a handwriting expert. Insured declined to be further ex- 
amined without counsel. Subsequently, on December 7th, there was 
a further conference between the insured, his attorney, and the insur- 
ance company’s representative, at which insured refused to submit the 
deed to inspection or to submit himself to further examination, but 
on February 18th he wrote the insurance company submitting himself 
and his papers to examination, and his offer was rejected by the in- 
surance company. Held, that insured’s first refusal to submit himself 
to further examination was not as a matter of law a complete and 
final refusal to comply with the provisions of the policy constituting 
a failure to perform the conditions precedent to a right of action, 
notwithstanding his subsequent offer to submit himself to exami- 
nation. 


(For other cases, see Insurance, Cent. Dig. § 1354; Dec. Dig. § 548.) 


In Error to the District Court of the United States for the District 
of New Jersey; Wm. H. Hunt, Judge. 

Action by Martin A. Rose against the North British & Mercantile 
Insurance Company. Judgment for plaintiff, and defendant brings error. 
Affirmed. 


* Decision rendered, Jan. 4, 1916. 228 Fed. Rep. 290. 





Fire, &c.| North British & Merc. Ins. Co, vs. Rose. 
Before Buffington, McPherson, and Woolley, C. JJ. 


Leo Levy, of New York City, for Plaintiff in Error. 
Witliam Newcorn, of Plainfield, N. J. (W. D. Murray, of New 
York City, of counsel), for Defendant in Error. 


Woo.Lky, C. J. 

The questions for review arose out of a policy of fire insur- 
ance, issued April 19, 1912, by the North British & Mercantile 
Insurance Company to Martin’A. Rose. A portion of the insured 
property was burned on September 25, 1912. The owner in- 
stituted suit on the policy in the Supreme Court of the State of 
New Jersey by writ tested March 29, 1913. After removal of 
the cause to the District Court of the United States for the Dis- 
trict of New Jersey, judgment on verdict was entered for the 
plaintiff. 

[1,2] The right of the insured to maintain this action is chal- 
lenged on several grounds, the first of which is the nonjoinder 
of the mortgagee named in the policy, or the nonjoinder of its 
assignee. Only the question of the nonjoinder of the mortgagee 
appears in the pleadings and assignments of error, the question of 
the nonjoinder of the assignee, being developed in the briefs. 

The policy contains a clause in the usual form for the protec- 
tion of a mortgagee, as follows :— 

“Loss or damage, if any, under this policy, shall be payable to 
the Railroad Co-Operative and Loan Association as mortgagee 
(or trustee) as interest may appear. * * *” 


The only mortgagee whose interest is specially protected by the 
terms of the policy is the Raiload Co-Operative and Loan Asso- 
ciation. The protection of the policy, by express terms, extends to 
this mortgagee, and neither by express terms nor by general 
language is protection extended to any other mortgagee or to an 
assignee of a mortgagee. It is contended by the defendant in- 
surance company that the designated mortgagee is a proper and 
necessary party in an action upon the policy, citing McDowell vs. 
St. Paul F. & M. Ins. Co., 207 N. Y. 482, 485, 101 N. E. 457; 
Glens Falls Ins. Co. vs. Porter, 44 Fla. 568, 33 South. 473; 
West Chester Fire Ins. Co. vs. Coverdale, 48 Kan. 446, 29 Pac. 
682; Hastings vs. West Chester Fire Ins. Co., 73 N. Y. 141; 
Smith vs. Union Ins. Co., 25 R. I. 260, 55 Atl. 715, 105 Am. St. 
Rep. 882. An examination of these cases discloses that in each the 
mortgagee, at the institution of the suit, had a present beneficial 
interest in the policy by reason of a subsisting interest in the 
property insured, and therefore the mortgagee was held to be 
either a necessary or a proper party in an action on the policy. 
Such is not this case. 

By another clause in the policy, the defendant insurance com- 
pany reserved an option to pay the mortgage debt and to receive 
an assignment of the mortgage, and generally to be subrogated to 
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the rights of the mortgagee. Having in view this provision of 
the policy, it is suggested in the testimony that before the date 
of the institution of this suit, the insurance company paid the 
Railroad Co-Operative and Loan Association the mortgage debt 
and directed an assignment of the mortgage to a third party. 
Whether this be true or not is unimportant, for it developed at 
the trial that between the dates of the issuance of the policy and 
the institution of the suit, the Railroad Co-Operative and Loan 
Association, mortgagee, received payment of the debt secured by 
the mortgage, not from the mortgagor, but from someone else, 
and assigned the mortgage to the American Mortgage Company. 
This payment extinguished the debt to the mortgagee, but in no 
sense discharged the obligation of the mortgage, which upon as- 
signment became security for the payment of the debt due the 
assignee. By this payment and the assignment of the mortgage, 
the Railroad Co-Operative and Loan Association was divested 
of interest in the mortgage and of insurable interest in the mort- 
gaged premises, and its contract of indemnity with the insurance 
company was terminated. Smith vs. Union Ins. Co., 25 R. I. 260, 
55 Atl. 715. Being then without interest in the property mort- 
gaged, and insured, the mortgagee was without interest, legal or 
equitable, in the contract of insurance and in the suit instituted 
upon it. The mortgagee, therefore, was not a necessary party to 
the action. We make no ruling upon the right of the assignee, 
by motion of its own, to seek and obtain protection under the 
policy. The rights of the assignee are not at issue in this case. 
In view of the terms of the policy and of the restricted excep- 
tions noted to the court’s rulings, we fail to find that the court 
committed error in proceeding to trial and judgment without the 
assignee of the mortgagee being joined as a party. 

The remaining questions had their* rise in an examination to 
which the insured submitted himself after the fire, pursuant to a 
provision of the policy which reads :— 

“The insured, as often as required, shall * * * submit to 
examinations under oath by any person named by this company.” 

In the course of this examination, the insured was requested to 
produce evidence of his ownership of the property destroyed. 
under a provision.of the policy, which provides, that :— 

“This entire policy * * * shall be void * * * if the 
interest of the insured be other than unconditional and _ sole 
ownership.” 

In compliance with this request the insured produced a deed 
which, if valid, purported to complete title in himself. This deed 
was neither acknowledged nor recorded. It bore date April 18, 
1912, one day before the date of the policy of insurance. The 
representative of the insurance company thought the ink of the 
signatures was fresh, suggested a doubt as to the execution of 
the deed upon its date, and demanded that the writing be sub- 
mitted to a handwriting expert. This met with objection by the 
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insured, who declined to be further examined without counsel. 
On December 7, 1912, there was another conference between the 
representative of the insurance company and the insured, with 
his attorney, at which the insured refused to submit himself to 
further examination and the deed to inspection. 


On February 18, 1913, the insured, through his attorney, re- 
ceded from this position and wrote the insurance company sub- 
mitting himself and his papers to examination pursuant to the 
terms of the policy. This offer was rejected by the insurance 
company, and thereupon this suit was instituted. Thus were de- 
veloped two questions, first, whether the insured fulfilled the re- 
quirement of the policy as to ownership of the property, and 
second, whether he performed the condition precedent to a right 
of action by submitting himself and his papers to examination. 

The plaintiff’s title to the property insured was evidenced by a 
number of conveyances between himself and a real estate corpora- 
tion of which he was the principal stockholder. ‘These convey- 
ances were for part interests in the property, and, if valid, to- 
gether placed in the plaintiff the sole title. The lack of acknowl- 
edgment and record of the deed of April 18, 1912, was not seri- 
ously urged against its validity. Sanford vs. Orient Ins. Co., 
174 Mass. 416, 54 N. E. 883, 75 Am. St. Rep. 358; Baker vs. 
German American Ins, Co., 133 App. Div. 496, 117 N. Y. Supp. 
1104. Each deed bore a date prior to the date of the policy of 
insurance, and, excepting the one just referred to, all were re- 
corded prior to that date. 

The rulings of the learned trial judge in admitting evidence of 
the plaintiff's ownership of the insured premises and his instruc- 
tions in submitting that issue to the jury were without error. In 
deciding that issue in favor of the plaintiff upon evidence which 
we deem sufficient to support its verdict, the jury determined 
that the deed of April 18, 1912, was executed upon its date. 

[3] The remaining questions for review presented in the brief 
and urged at the argument by the defendant, are (1) that the 
trial court erred in not determining-as a matter of law, that the 
plaintiff’s refusal in November, 1912, to submit himself to fur- 
ther examination was a complete and final refusal to comply with 
the provisions of the policy in that regard, and that, notwith- 
standing his subsequent offer, it constituted a failure on the part 
of the insured to perform the condition precedent to his right of 
action; (2) that the trial court erred in submitting to the jury 
as questions of fact, (a) whether the insured by his entire con- 
duct had performed the condition precedent required by the 
policy, and (b) whether the offer to resubmit himself to exami- 
nation was made within a reasonable time; and (3) that the 
trial court erred in admitting and rejecting certain testimony af. 
fecting these issues. 

We are of opinion that in the first matter complained of there 
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was no error. If error existed in the second, there was no ex- 
ception or assignment upon which it may be reviewed. ‘The re- 
mainder of our inquiry, therefore, is restricted to the correctness 
of the rulings of the trial court on the evidence. 

[4] The court correctly charged that the insured was required 
to submit himself and his papers to examination as a condition 
precedent to a right of action on the policy. It appears that in 
November, 1912, the insured submitted himself and his papers 
to examination, but in December, 1912, he withdrew himself and 
his papers from examination. As held by the learned trial judge, 
the declination to submit to further examination arrested the 
performance of the condition precedent required of the insured, 
and if nothing further had been done, no right of action would 
have accrued to him. But in February following, the insured, 
contemplating suit, receded from this position and openly offered 
to submit himself and his papers to examination. ‘lhe insured’s 
offer of resubmission was made by correspondence conducted be- 
tweeen his counsel and the insurance company and its counsel. The 
whole of this correspondence was offered by the plaintiff and ad- 
mitted in evidence. ‘The subject of it was the refusal of the 
insured to submit to examination, his change of mind, his subse- 
quent offer, and its rejection by the insurance company. The 
defendant contends that the original refusal was final, that a 
subsequent offer to submit himself to examination, in point of 
fact and time, cannot relieve the insured of his previous failure 
and cannot operate as the performance of the condition prece- 
dent. The direct point of two of the letters admitted in evidence 
is the offer by the insured and its rejection by the defendant. 
These letters were obviously relevant to the fact of submission. 
The rest of the correspondence relates to the same subject, in 
which each party indulges an inclination to present his side of the 
case in the best light. Yet when analyzed, the letters contain no 
evidence beyond the important evidence of the offer by the plain- 
tiff and its rejection by the defendant. As they deal with nothing 
except the offer and its rejection, the letters do not introduce into 
the case new and self-serving matters. They contain some 
rambling references to the controversy, which, if not connected 
with the offer and its rejection, would have no bearing upon the 
issues; yet their presence, while not necessary to the proofs, 
neither adds to nor detracts anything from them. We are there- 
fore of opinion that the admission of the correspondence: in evi- 
dence did not constitute error. 

[5] The jury having determined by its verdict that the insured 
in fact submitted himself to examination, the question then arose 
whether he fully performed the condition precedent by submitting 
himself within a reasonable time. The court left that question to 
the jury as one of fact. The defendant now contends that it 
should have been determined by the court as a matter of law, 
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urging that the testimony presents no disputed facts from which 
conflicting inferences may be drawn, requiring decision by a jury 
(Burr vs. Adams Express Company, 71 N. J. Law, 263, 58 Atl. 
609; Timlan vs. Dilworth, 76 N. J. Law, 568, 71 Atl. 33), but, 
on the contrary, presents a sequence of undisputed facts calling 
for decision by the court. Wiggins vs. Burkham, 10 Wall. 129, 
132, 19 L. Ed. 884; Earnshaw vs. United States, 146 U. S. 60, 
67, 13 Sup. Ct. 14, 36 L. Ed. 887. 

It is not necessary for us to determine whether there existed a 
dispute with respect to the evidence that controlled the question 
whether the matter was for the jury or for the court. It is suffi- 
cient to state that a very close examination of the record dis- 
closes no point addressed to the court by the defendant praying 
that the question of reasonable time be withheld from the jury 
and determined by the court, and reveals no exception to the sub- 
mission of the question to the jury and no assignment of error 
specifically raising the question. 

The twenty-second assignment of error is directed to several 
pages of the charge in which the trial judge considered at length 
the several transactions relating to the insured submitting himself 
to examination, which include the conduct of the insured, his 
counsel, the insurance company and its counsel, and in which the 
trial judge instructed the jury upon the law and left with the jury 
the question of what was reasonable time under the circum- 
stances. In the absence of specific exception and of sufficient 


assignment of error, we are of opinion that the alleged error of 
the trial court in submitting the question of reasonable time to 
the jury is not before this court for review. The other ques- 
tions raised by the many assignments of error, while receiving our 
careful consideration, are not of sufficient importance to require 
discussion. 

The judgment below is affirmed. 


COURT OF CHANCERY OF NEW JERSEY. 


DAVIS 
vs. 


SALEM COUNTY MUT. FIRE INS. CO. (No. 39/708.)* 


INSURANCE—FIRE INSURANCE—WAIVER OF FORFEITURE. 


Where the assignee of a policy of fire insurance, before the premiums 
for 1912, 1913, and 1914 became due January lst, received a notice 


* Decision rendered, Nov. 29, 1915. 96 Atl. Rep. 391. 
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from the insurer in pursuance to which he had a receipt indorsed on 
his policy for the premium due, at the same time signing a receipt 
for a dividend due him from the company, for the same amount as 
the premiums, but in 1915, when likewise a dividend in the amount 
of the premium was due, he received no notice from the insurer, 
neglecting to pay his premium until January 12th, when it notified 
him that his policy had lapsed, whereupon he applied for reinstate- 
ment, which was refused, the insurer, by its conduct for the three 
years preceding 1915, waived its contractual right under the policy to 
forfeit the assignee’s right to renew or continue it, more especially 
because no injury to the insurer could arise by reason of its being 
denied the money due as a premium. 


(For other cases, see Insurance, Cent. Dig. §§ 1026, 1027, 1030, 1035, 1040, 
1057; Dec. Dig. § 388.) 


Bill by William C. Davis against the Salem County Mutual Fire In- 
surance Company. On motion to strike out the bill for want of equity. 
Motion ordered denied. 


By the present bill complainant seeks a decree of this court reinstating 
a policy of fire insurance which defendant company has declared “lapsed” 
by reason of complainant’s failure to pay a premium on the day specified 
in the policy for that purpose. The specific ground for relief is that 
January 1, 1915, the day on which an annual premium should have been 
paid by complainant, there was due to complainant from defendant com- 
pany a dividend of the same amount as the premium, and that com- 
plainant’s failure to pay the premium on that day was properly attribut- 
able to the conduct of defendant company. Defendant company has 
moved to strike out the bill for want of equity. 

The bill alleges that defendant is a mutual fire insurance company 
incorporated under the laws of this state, and that by its plan of insurance 
its policies represent shareholders’ interests in the company and entitle 
the policyholders to a credit for dividends as and when declared by the 
company; that the policy here in question was issued to complainant’s 
predecessor in title January 1, 1893, and insured the owner of a certain 
property therein described (which property is now owned by complainant) 
against loss by fire to the 1st day of January then next, and to each 
succeeding Ist day of January thereafter upon the payment of. the neces- 
sary premium on the lst day of January of each year; that a stipulation 
attached to the policy provided that if default should at any time be made 
in the payment of a premium after it became due “then the liability of the 
said company to the said insured, their executors, administrators, or 
assigns, for any losses or damages occurring shall cease and determine: 
Provided, nevertheless that if the said insured shall, within thirty days 
after the expiration aforesaid, make application to the directors for re- 
newal of the insurance on the property aforesaid and shall make payment 
of all arrearages due and owing to said company, then and in that case 
the directors may, in their discretion, revive or renew the policy of 
insurance as fully and effectually as if a resurvey had been made and 
another policy executed;” that defendant purchased the insured property 
October 7, 1911, and the policy of insurance was then assigned to com- 
plainant, and the assignment approved by the insurance company; that 
at that time all premiums had been paid to January 1, 1912; that the 
premiums for the years 1912, 1913, and 1914, respectively, became due 
January Ist of each of said years, and prior to their becoming due in each 
of said years a notice was sent by defendant company to complainant, 
directing him to call at the office of the agent of the company and have a 
receipt indorsed on his policy for the premium, and at the same time 
sign a receipt for a dividend due to him from the company, the dividends 
in each of said years being the same amount as the premiums; that com- 
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plainant exchanged receipts in the manner stated for the year 1912 on 
January 5th of that year, for the year 1913 on January 4th of that year, 
and for the year 1914 on January 5th of that year; that on January 1, 1915, 
a dividend in like manner accrued to complainant on the same amount as 
the premium which was payable on that day; the complainant fully ex- 
pected that defendant would for the year 1915 follow the samc course of 
dealing that had been pursued for the three preceding years, and would 
send a like notice to complainant directing him where to go to have 
receipts exchanged, but no notice was received, and on January 12, 1915, 
he received notice from defendant company that his policy had lapsed; 
that complainant then applied to the company for reinstatement, but 
reinstatement was refused. Complainant tenders himself ready and willing 
to present his policy and exchange receipts or pay the premium which was 
due January 1, 1915. 


Joseph Beck Tyler, of Camden, for Complainant. 
Charles Mecum and Thos. G. Hilliard, both of Salem, for Defendant. 


LEAMING, V. C. (after stating the facts as above). 

I am satisfied that the motion of defendant, which has been 
made to test the sufficiency of complainant’s bill, must be denied. 
For the three years preceding January 1, 1915, the premiums 
which fell due on January Ist of each year had been offset by 
dividends of the same amounts falling due on the same days. 
No money payments for the premiums for those years had been 
exacted by the insurance company; on the contrary, the method 
of payment directed by the company in each of those years was 
an exchange of receipts, and an exchange of receipts after the 
due day of the premiums had been in each year apparently satis- 
factory to the company. The conditions which existed January 
1, 1915, were exactly the same and appropriately called for the 
same course of action on the part of all parties concerned. It 
may be that by the terms of the policy payment of a new pre- 
mium on that day should be regarded as a condition precedent 
to the right of complainant to renew or extend his insurance; 
but the conduct of the company in making settlements with com- 
plainant by exchange of receipts after the premium due day, 
without objection, for the preceding three years, in exactly simi- 
lar circumtances, can be only properly regarded as a waiver of 
any contractual right it may otherwise have had to forfeit the 
right of complainant to renew or continue his policy. The cir- 
cumtance that during the three preceding years complainant 
had received notice from the company where to exchange receipts 
and received no notice for the last year is not without like force, 
but, irrespective of the failure of the company to give that notice, 
it seems clear that complainant was fully justified by the former 
course of dealing in assuming that no forfeiture of his right to 
renew his policy would be exacted by reason of his delay in mak- 
ing settlement. This is especially so in view of the circumstance 
that no injury to the company could arise by reason of its being 
denied the money due as a premium. 
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‘The question of waiver of a contractual right of forfeiture by 
reason of the conduct or course of dealing of the party enjoying 
the right has given rise to a great diversity of views in insurance 
cases. Many cases will be found collected in 2 May on Insur- 
ance, §§ 358, 361, 363, and 19 Cyc. pp. 789, 801. The rule is 
stated in 19 Cyc., p. 789, as follows :— 

“It may be stated as a general rule that the insurer is deemed 
to have waived the performance of conditions precedent or sub- 
sequent, when in good conscience he ought not to be heard to 
assert them, as when by reason of his conduct he has led the in- 
sured to believe that they would not be insisted upon.” 

The rule thus broadly stated may perhaps be doubted when ap- 
plied to acts or conduct contemporaneous with the execution of 
the contract, but cannot be doubted as a sound principle of equity 
when applied to future acts. 

Somewhat analogous situations have arisen in this state in 
mortgage foreclosures in cases in which the condition of the bond 
authorized the mortgagee to declare the whole debt due by rea- 
son of a default in the payment of an interest installment. “These 
provisions are treated as stipulations for a period of credit on 
condition of prompt interest payment, rather than as clauses of 
forfeiture. Spring vs. Fisk, 21 N. J. Eq. 175, 178; Bergman vs. 
Fortescue, 74 N. J. Eq. 266, 269, 69 Atl. 474. But our Court of 
Errors and Appeals has held that if the default or omission to 
pay interest within the time specified was the result of honest 
mistake or misapprehension, into which the mortgagor was led 
by the acts or declarations of the mortgagee, a court of equity 
will not, under such circumstances, hold the failure to pay opera- 
tive as a forfeiture of the future credit. De Groot vs. McCotter, 
19 N. J. Eq. 531. 


I will advise an order denying deferidant’s motion. 


SUPREME COURT OF OKLAHOMA. 


NORTH BRITISH & MERCANTILE INS. CO. 


vs. 


WRIGHT er at. (No. 6039.)* 


1. INSURANCE — FIRE INSURANCE POLICY — PROVISION 
AGAINST INCUMBRANCES—PROMISSORY “WARRANTY.” 


A fire insurance policy drawn under the regular Oklahoma standard form, 


Court. 
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being section 3482, Rev. Laws of Okla. 1910 Ann., and section 3800, 
Snyder’s Comp. Stat. 1909, which contain a provision that “this entire 
policy, unless otherwise provided by agreement indorsed hereon or 
added hereto, shall be void * * * if the subject of insurance be 
personal property and be or become incumbered by a chattel mortgage,” 
is a promissory warranty on the part of the assured that the property 
covered by the policy is, and will be kept, free from incumbrance, 
and if the terms of said provision are violated the policy becomes 
null and void, and no recovery can be had on said policy for the loss 
or damage of said property by fire, unless the insurer had notice of 
such incumbrance, and in some manner waived the same. 


(For other cases see Insurance, Cent. Dig. §§ 829-839; Dec. Dig. § 330.) 


2. INSURANCE — WAIVER — KNOWLEDGE — FILING OF 
CHATTEL MORTGAGE—EFFECT AS NOTICE—INSURANCE. 

Section 4032, Rev. Laws of Okla. 1910 Ann., provides: “The filing of a 
mortgage of personal property, in conformity to the provisions of 
this article, operates as notice thereof to all subsequent purchasers 
and incumbrancers of so muclf of said property as is at the time 
* * * located in the county or counties wherein such mortgage or 
authenticated copy thereof is filed.” Held, that the classes of persons 
to whom constructive notice is given by the filing of a chattel 
mortgage in the office of the register of deeds are subsequent pur- 
chasers and incumbrancers of the property covered by the mortgage, 
and creditors of the owners thereof, but such filing in no wise affects 
an insurance policy upon personal property covered by a chattel 
mortgage when insured; the registry laws were not intended for 
such purpose. 


(For other cases, see Insurance, Cent. Dig. §§ 942, 966, 967, 975-997; Dec. 
Dig. 377.) 


3. INSURANCE — FIRE INSURANCE POLICY — PROVISION 
AGAINST INCUMBRANCES—WAIVER. 

If an insurance company is to be held to have waived mattets vitiating 
a policy, it, or its agents, must have actual notice, or notice of such 
facts as would put a reasonably prudent person upon inquiry; the 
public record of incumbrances and instruments affecting an insured’s 
title alone will not charge an insurer with notice of such matters. 

(For other cases, see Insurance, Cent. Dig. §§ 942, 966, 967, 975-997; Dec. 
Dig. § 377.) 


Commissioners’ Opinion, Division No. 4. Error from District Court, 
Adair County; John H. Pitchford, Judge. 

Action by J. A. Wright and others, copartners as Wright & Brigance, 
against the North British & Mercantile Insurance Company, a corporation. 
Judgment for plaintiffs, and defendant brings error. Reversed and re- 
manded. 


Scothorn, Caldwell & McRill, of Oklahoma City, for Plaintiff in 
Error. 


Helton & Winson, of Stilwell, for Defendants in Error. 


Roserts, C. 
The parties herein will be designated plaintiffs and defendant, 
the same as below. The action was brought by plaintiffs against 
the defendant, in the district court of Adair county, to recover 
for loss by fire of certain personal property covered by the insur- 
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ance policy involved. The policy is the regular Oklahoma stand- 
ard form and contains a provision that :— 

“This entire policy, unless otherwise provided by agreement 
indorsed hereon or added hereto, shall be void * * * if the 
subject of insurance be personal property, and be, or become 
incumbered by a chattel mortgage. * * * ‘This policy is made 
and accepted subject to the foregoing stipulations and conditions, 
together with such other provisions, agreements, or conditions as 
may be indorsed hereon or added hereto, and no officer, agent or 
other representative of this company shall have power to waive 
any provision or condition of this policy except such as by the 
terms of this policy may be the subject of agreement endorsed 
hereon or added hereto, and as to such provisions or conditions 
no officer, agent or representative shall have such power or be 
deemed or held to have waived such provisions or conditions un- 
less such waiver, if any, shall be written upon or attached hereto, 
nor shall any privilege or permission affecting the insurance 
under this policy exist or be claimed by the insured unless so writ- 
ten or attached.” 

The defendant answers by alleging, and proving, that at the 
time the policy was issued, there were two chattel mortgages 
against the property, one for $230 and the other for $206, and 
that said defendant at the time of issuing said policy had no 
knowledge or notice of said mortgage. ‘To this answer the plain- 
tiffs reply that they purchased the property involved from one 
R. H. Gamber, and at the time of said purchase they inquired of 
Gamber .whether there were any chattel mortgages or other liens 
against said property, and were advised by him that there were 
none, and that they had no knowledge or notice of said mortgages 
until after the property had been destroyed by fire, except such 
notice as might be imparted by reason of the filing of said mort- 
gages in the office of the register of deeds of the county, and that 
the defendant had the same notice by reason of such filing, as 
was imparted by the plaintiffs. The defendant tenders into court, 
for the use of the plaintiffs, the sum of $33.37, being the amount 
of premium collected upon the policy. There is no evidence of 
any agreement, notice, or waiver by the local agent. The case 
was tried without a jury, and the court found the facts practi- 
cally as alleged in the pleadings, and herein set out, and rendered 
judgment in favor of the plaintiffs for the sum of $476.25. The 
appeal was lodged in this court on the 14th day of February, 
1914, and brief of plaintiff in error duly served and filed on 
the 12th day of August, 1914. Summons in error was waived by 
counsel for plaintiffs, and notice of submission and oral argu- 
ment served in due time. Up to this time, January 6, 1916, the 
plaintiffs have failed to file briefs, or make any excuse or show- 
ing why they have not done so. The defendant stands upon the 
proposition that the policy is void, because of the existence of 
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the mortgages on the property insured, at the time the policy was 
issued, even though the assured had no notice or knowledge of 
such mortgages. 

[1] It is well settled, not only by the decisions of this state, 
but of many other states, that the agreement of the assured that 
the property covered by the policy is not mortgaged, or other- 
wise incumbered, or that said property shall not be mortgaged or 
incumbered during the existence of the policy, comes within that 
class of contracts known as promissory warranties, and that the 
effect of the breach of the warranty is to annul the policy with- 
out regard to the materiality of the subject of warranty, or 
whether the breach had anything to do in producing the ‘loss. 
That such warranty is in the nature of a condition precedent, and 
a full compliance with the conditions of the contract must be 
performed by the insured before he can demand performance on 
the part of the insurer. 

In support of their contention, counsel for defendant cite the 
recent case of St. Paul Fire & Marine Ins. Co. vs. Peck, 50 Okla., 
396, 139 Pac. 117, wherein the court says :— 

“It is elementary, and the decisions uniformly hold, that, where 
a policy of insurance contains a provision ‘that if the title to the 
property be or become incumbered, the policy shall be void,’ 
in that event, if at the time the policy is issued the property is 
incumbered and the insured conceals that fact, or if subsequent 
to the issuance of the policy the insured incumbers the property 
without the consent of the company, he cannot recover.” 

In the case of Forbush et al. vs. Insurance Co., 4 Gray (70 
Mass.) 337, the Supreme Court of Massachusetts says :-— 


“A warranty, in a policy of insurance, is an express stipulation 
that something then exists, or has happened, or been done, or 
shall happen or be done; and this must be literally and strictly 
complied with by the assured, whether the truth of the fact, or 
the happening of the event, be or be not material to the risk, 

* * or not connected with the cause of loss. It is a strict 
sialic Its effect is that the assured takes on himself the 
responsibility of the truth of the fact, or the happening or not of 
such contingency; and, unless the warranty be strictly complied 
with, the policy does not take effect. It is a condition precedent, 
and the assured is estopped from denying or asserting anything 
contrary to his express warranty.” 

And in Trench vs. Insurance Co., 7 Hill (N. Y.) 122, the court 
says :— 

“A warranty in a policy of insurance is a condition or a con- 
tingency, and unless that be performed there is no contract. It 
is perfectly immaterial for what purpose a warranty is intro- 
duced; but, being inserted, the contract does not exist unless it 
be literally complied with. ‘The very meaning of a warranty,’ 
observed Ashurst, J., in the same case, ‘is to preclude all ques- 
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tions whether it has been substantinally complied with; it must 
be literally so.’ In a case of warranty it is perfectly immaterial 
whether the misdescription is the result of fraud or mistake; it 
is a condition precedent, and no excuse can be received for the 
nonperformance of it.” 

The Supreme Court of Virginia, in Virginia Fire & M. Ins. Co. 
vs. Morgan, 90 Va. 290, 18 S. E. 191, states the doctrine as 
follows :— 

“The stipulation is undoubtedly a warranty, made so by the 
express contract of the parties, and the jury ought to have been 
instructed that a literal compliance with it was essential “to a re- 
covery by the plaintiff. ‘An express warranty,’ says May ‘is a 
stipulation inserted in writing on the face of the policy, on the 
literal truth or fulfillment of which the validity of the entire con- 
tract depends. By a warranty the insured stipulates for the abso- 
lute truth of the statement made and the strict compliance with 
some promised line of conduct upon penalty of forfeiture of his 
right to recover in case of loss should the statement prove untrue, 
or the course of conduct promised be unfulfilled. A warranty is 
an agreement in the nature of a condition precedent, and, like 
that, must be strictly complied with.’ May, Ins. § 156. This is 
the language of the decided cases and of this court in Insurance 
Co. vs. West, 76 Va. 575 [44 Am, Rep. 177]. And the author 
correctly adds that whether the fact stated or the act stipulated 
for be material or not is of no consequence, the contract being 
that the matter is as represented, or shall be as promised, and un- 
less it prove so, whether from fraud, mistake, negligence, or other 
cause, not proceeding from the insurer or the intervention of the 
law or the act of God, the insured can have no claim. ‘One of the 
very objects of a warranty,’ he continues, ‘is to preclude all con- 
troversy about the materiality or immateriality of the statement. 
The only question is, has the warranty been kept? There is no 
room for construction; no latitude; no equity. If the warranty 
be a statement of facts, it must be literally true; if a stipulation 
that a certain act shall or shall not be done, it must be literally 
performed.’ ” 

We do not want to be understood as approving the doctrine, as 
to the materiality or immateriality of the breached warranty, to 
the full extent stated in the last case, but quote it for the purpose, 
only, of showing that, at least a material warranty, such as we 
have here, is a condition precedent, and must be strictly com- 
plied with to authorize a recovery. 

In the case of Deming Inv. Co. vs. Shawnee Fire Ins. Co., 16 
Okla. 1, 83 Pac. 918, 4 L. R. A. (N. S.) 607, the Supreme Court 
of the territory says :— 

“The parties had a right to make their own contract upon 
terms and conditions in this respect as they saw fit, and, if the 
plaintiff chose to make his representations warranties, the ques- 
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tion of their materiality becomes unimportant; for under such 
stipulation the defendant was relieved from showing, and the 
plaintiff was estopped from denying, that they were material to 
the contract, and we are not permitted to say that the defendant 
did not deem them material to the risk, or that it would have made 
the contract upon other terms than it did. The secretary of the 
insurance company testified that the matter of incumbrance was 
material; and, had the company have had any knowledge of the 
incumbrance, it would not have issued the policy. And it may 
be that from experience he may be satisfied that the matter of 
incumbrance upon property sought to be insured is material to the 
risk, and, while this materiality he may not be able to prove to the 
satisfaction of the court or jury, he has a right to refuse to insure 
property incumbered, and to insist that the statements of the ap- 
plicant in his application as to such matters shall be a warranty 
by the insured to be true; and when, as in this case so made, it 
was an agreement on the part of the plaintiff not only to warrant 
the truth of such matters, but that they are material to the con- 
tract, and that, if false, the contract shall be void, therefore all 
the statements and representations contained in the application 
must be treated as warranties, and must be true to authorize a 
recovery upon the policy. American Ins. Co. vs. Gilbert, supra; 
Pheenix Life Ins. Co. vs. Raddin, 120 U. S. 183-189, 7 Sup. Ct. 
500, 30 L. Ed. 644; Northern Ins. Co. vs. Grand View Building 
Ass’n, supra.” 

In a very recent case decided by this court (Brown vs. Conn. 
Fire Ins., 153 Pac. 174), in the sixth syllabus, it is said :— 

“The forfeiture clause in an insurance policy, wherein it is 
stipulated and agreed that, if the property named therein, or any 
part thereof, shall hereafter be or become mortgaged or incum- 
bered, ‘this entire policy shall become null and void,’ is a promis- 
sory warranty, and renders said policy an indivisible contract, 
and, if said property, or any specific part or parcel thereof, desig- 
nated in said policy as insured, is thereafter mortgaged or other- 
wise incumbered, the entire policy is void; and no recover can 
be had for the loss or damage of said property, or any part thereof, 
whether included in the mortgage or not; and held, further, that 
in an action to recover for the loss or damage of the property 
under such circumstances, an allegation in the plaintiff’s petition, 
‘that the making and existence of said mortgages on said land and 
barn in no way contributed to the loss herein complained of, and 
in no way incited, induced, or caused any person to set fire to said 
barn, or to set out fire that did get to said barn, but that said fire 
was incendiary, and not by any person in any way interested in 
said land, or in said barn, or the property therein,’ does not state 
facts sufficient to relieve the plaintiff from his acts in violating 
the terms of said contract, nor to entitle him to recover thereon.” 

[2] The theory of the trial court that the filing of the chattel 
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mortgages with the register of deeds of the county imparted con- 
structive notice of the mortgages to defendant cannot be sustained. 

The section relied upon (4032, Rev. Laws of Okla., 1910 Ann.) 
is as follows :— 

“The filing of a mortgage of personal property, in conformity to 
the provisions of this article, operates as notice thereof to all sub- 
sequent purchasers and incumbrancers of so much of said prop- 
erty as is at the time mentioned in the preceding section located 
in the county or counties wherein such mortgage or authenticated 
copy thereof is filed.” 

It is plain to be seen that the notice imparted therein does not 
include insurance companies. 

In the case of Mutual Fire Ins. Co. vs. Diehl, 18 Md. 27, 79 
Am. Dec. 673, it is said :— 

“An insurance company is not chargeable with notice at the 
time of insurance of the state of the title to the premises insured, 
as disclosed by the land records, so as to prevent its relying, in 
order to defeat the action on the policy, on any objection to the 
title of the assured, which might have been acertained by inspec- 
tion of such records.” 

In the case of AZtna Ins. Co. vs. Holcomb, 89 Tex. 404, 34 
S. W. 915, the second paragaph of the syllabus reads as follows: 

“The classes of persons to whom notice was to be given by the 
record does not affect an insurance policy upon personal property 
purchasers and mortgagees, or lienholders in good faith. Such 
record does not affect an insurance policy upon personal property, 
under a chattel mortgage when insured.” 


It will be observed that the Oklahoma statute is very similar 
to the Texas statute. The filing of a chattel mortgage operates 
as notice thereof to all subsequent purchasers and incumberers. 

In another Texas case (U. S. Ins. Co. vs. Moriarty [Civ. App ], 
36 S. W. 943) it is said :— 


“The fact that a mortgage executed on insured property is re- 
corded does not constitute notice thereof to the insurer. ‘To bind 
the company, it must have actual notice, or notice of such facts 
as to put it on inquiry.” 

In a later case the same court, in Hartford Fire Ins. Co. vs. 
Wright (Tex. Civ. App.), 125 S. W. 363, said :— 

“Proof of actual knowledge on the part of defendant insurance 
company’s agent of the existence when the policy was issued of 
mortgage liens on plaintiff’s property was essential to show a 
waiver of a stipulation against incumbrances.” 

The Supreme Court of Indiana, in the case of Insurance Com- 
pany vs. Overman, 21 Ind. App. 516, 52 N. E. 771, said :— 

“A mortgage of record before the issuing of a policy providing 
against incumbrance is not notice thereof to the insurer.” 

In the case of Shaffer vs. Insurance Co., 17 Ind. App. 204, 46 
N. E. 557, the court say :-— 
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“Insurance companies that issue policies of insurance with ex- 
press conditions that the policy shall be void if at any time the 
property is or shall become incumbered by mortgage, etc., are 
not required to examine public records to see whether or not the ’ 
insured is violating a stipulation in the policy, under and by which 
he must be bound.” 

At page 807, 19 Cyc., it is said :-— 

“An insurer is not chargeable with constructive notice of the 
existence of an incumbrance or transfer, although it be duly re- 
corded, for the registry laws are not intended for such purposes.” 

[3] In Cooley’s Brief on Fire Insurance, at page 2547, the 
same rule is laid down in the following language :— 

“Tf an insurance company is to be held to have waived matters 
vitiating a policy, it or its agents must have actual notice or 
knowledge of such matters. Constructive notice is not sufficient. 
Therefore the public record of incumbrances and instruments 
affecting an insured’s title will not charge an insurer with notice 
of such matters, though the record is constructive notice to all the 
world of its contents.” : 

The rule laid down in the third and fourth headnotes in Brown 
vs. Conn. Fire Ins. Co., supra, are applicable here, and are as 
follows :— 

“A contract in writing, if its terms are free from doubt or 
ambiguity, must be permitted to speak for itself, and cannot by 
the court, at the instance of one of the parties, be altered or 
contradicted by parol evidence, unless in case of fraud or mutual 
mistake of facts, and this principle is applicable to contracts of 
insurance. 

“In an action on an insurance policy, a pleading which sets up 
that the assured failed to keep and perform the conditions in the 
policy because of ignorance of such conditions, but which fails 
to allege fraud, misrepresentation, or concealment, is insufficient 
to relieve the plaintiff from the effect of a violation of the plain 
and unmistakable terms of the policy.” 

We have carefully gone over the record, and are of opinion 
that the briefs of plaintiff in error fully sustain the assignments, 
and, under the rules of this court, the judgment should be re- 
versed, and the case remanded. 


Adopted in whole. 


Vol. XLVII—26. 
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COMMERCIAL UNION ASSUR. CO., Limitrep, or LoNDoN, 
vs. LYON & KELLY. (No. 6382.)* 


(Court of Appeais of Georgia.) 


1. INSURANCE—FIRE INS URANCE—POLICY—CHANGE OF 
OWNERSHIP—ESTOPPEL—KNOWLEDGE OF AGENT. 

Where a fire insurance policy, covering an automobile, provides that a 
change of ownership of the property, without the written consent of 
the insurance company, .enders the policy void, and that agents of the 
company cannot waive any provisions of the policy unless such waiver 
is written upon the policy or attached thereto, yet where the local 
agent of the company knew, before he issued the policy to A., that 
the automobile had been sold by A. to B., the company was bound 
by such knowledge, and was estopped from setting up, as a defense 
to a suit upon the policy, the noncompliance of the plaintiff with these 
provisions of the policy. Mechanics’ Ins. Co. vs. Mutual Building 
Association, 98 Ga. 262 (1), 266, 25 S. E. 457; Phenix Insurance Co. 
vs. Searles, 100 Ga. 97, 27 S. Ee 779; Johnson vs. Attna Ins. Co., 
123 Ga. 404 (1), 410, 51 S. E. 339, 107 Am. St. Rep. 92; Springfield 
Fire Insurance Co. vs. Price, 132 Ga., 687, 64 S. E. 1074, and cases 
therein cited; Rome Ins. Co. vs. Thomas, 11 G. A. App. 539 (4), 
75 S. E. 894; Germania Insurance Co. vs. Barringer, 43 Okl. 279, 
142 Pac. 1026 (2). 


(For other cases, see Insurance, Cent. Dig. §§ 968-997; Dec. Dig. § 378.) 


2. INSURANCE—FIRE INSURANCE—CHANGE OF OWNERSHIP 
—QUESTION FOR JURY—CONFLICTING EVIDENCE. 

There was conflict in the evidence as to whether the automobile was sold 
on April 29, 1911 (the date the policy sued on was issued), or on 
May 11, 1911, but that issue was settled by the jury. 

(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. 
Dig. § 668.) 


3. INSURANCE—FIRE INSURANCE—CHANGE OF OWNERSHIP 
—KNOWLEDGE OF INSURER—QUESTION FOR JURY. 


There was also a dispute as to whether the insurance company, at the 
time it issued the policy, was fully informed of the sale of the auto- 
mobile by Lyon & Kelly (the plaintiffs) to one Rogers; but the ver- 
dict settled that question also. 


(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. 
Dig. § 668.) 


Error from City Court of Richmond County; W. F. Eve, Judge. 

Action by Lyon & Kelly against the Commercial Union Assurance 
Company, Ltd., of London. Judgment for plaintiff, and defendant brings 
error. Affirmed. 


King & Spaulding, of Atlanta; Holden, Shackelford & Meadows, of 
Athens, and O. R. Eve, of Augusta, for Plaintiff in Error. 

C. Henry, R. S. Cohen, and W. K. Miller, all of Augusta, for De- 
fendant in Error. 


“ * Decision rendered, Jan. 7, 1916. 87 S. E. Rep. 761. Syllabus by the 
ourt. 





Fire, &c.| — Carroll et al. vs. Hartford Fire Ins, Co. 


CARROLL Er au. vs. HARTFORD FIRE INS. CO.* 


(Supreme Court of Idaho.) 


2. INSURANCE—REFORMATION OF POLICY. 

Where it is alleged in the complaint and shown by the proof that an 
insurance policy, as written by the agent of the insurance company, 
does not truly state the contract of insurance as actually made be- 
tween the parties, or the facts upon which such contract was based, 
a court of general jurisdiction in this state may reform such contract, 
so as .o' make it express the intention of the parties and enforce it as 
so reformed, in one action. 

(For other cases, see Insurance, Cent. Dig. $§ 265-272; Dec. Dig § 143.) 


3. INSURANCE—POLICY—NEGLIGENCE OF AGENTS—OPERA- 
TION OF STATUTE. 

Section 13 of an insurance act, passed in 1913 (Sess. Laws 1913, p. 593), 
one ot the objects of which was to provide a standard form of fire 
insurance policy in this state, in accordance with the “New York 
standard,” was not intended by the Legislature to abridge any con- 
tractual rights which an applicant for fire insurance would have had 
prior to its enactment, or to confer upon insurance companies any 
immunity for the negligence of their agents in incorrectly reducing 
an jnsurance contract to writing. 

(For other cases, see Insurance, Cent. Dig. § 4; Dec. Dig. § 4.) 


4. INSURANCE—ACTION ON POLICY—DEFENSE—MISSTATE- 
MENT OF INTEREST—KNOWLEDGE OF AGENT. 

Where a fire insurance policy contains a clause that it shall be void if 
the interest of the insured be not truly stated therein, or “if the in- 
terest of the insured be other than unconditional and sole ownership,” 
and the insured truly stated his interest as that of chattel mortgagee 
to the agent when applying for the insurance, but the policy as written 
by the agent disclosed no interest in the assured other than sole 
ownership, and the company thereafter accepted the policy and the 
payment of premiums thereon, the knowledge of the agent was the 
knowledge of the company, and in case of loss and suit to recover 
on the policy, the insurance company will not be permitted to set up 
the defense that the policy was made void by the violation of said 
conditions. 

(For other cases, see Insurance, Cent. Dig. §§ 968-997; Dec. Dig. § 378.) 


5. INSURANCE—PROOF OF LOSS—MISSTATEMENT OF IN- 
TEREST. 

Under our statute (Sess. Laws 1913, p. 597), an essential element of the 
offense of false swearing to a proof of loss on an insurance policy is 
the intent to defraud, and unless such intent is shown, the fact that 
the insured incorrectly stated in the proof of loss his interest in the 
property destroyed is no defense to an action on a policy which by its 
conditions is to be void in case of any fraud or false swearing by the 
insured. 


(For other cases, see Insurance, Cent. Dig. § 1358; Dec. Dig. § 552.) 


8. INSURANCE—SUBROGATION OF INSURED—MORTGAGEE— 
SECURITY. 


Where a chattel mortgagee insured his interest in a part of the property 


= Decision rendered, Jan. 22, 1916. 154 Pac. Rep. 985. 
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mortgaged, which was afterwards destroyed by fire, and recovers 
judgment for the full amount of his policy, the insurance company 
cannot be subrogated to his security as such mortgagee without first 
paying to him the remainder of the indebtedness for which the mort- 
gage was given. 

(For other cases, see Insurance, Cent. Dig. §§ 1504-1511, 1514-1516; Dec. 
Dig. § 606.) 


Appeal from District Court, Kootenai County; Robert N. Dunn, 
Judge. 

Action by H. P. Carroll and another against the Hartford Fire In- 
surance Company, a corporation. From a judgmert for plaintiffs, de- 
fendant appeals. Affirmed. 


Lester P. Edge, of Spokane, Wash., and Reed & Boughton, of Coeur 
d’Alene, for Appellant. 
Ezra R, Whitla, of Coeur d’Alene, for Respondents. 


—---—----—- 90 @- 


A. B.TEGLEY HARDWARE CO. vs. CONTINENTAL INS 
CO. (No. 19868.)* 


(Supreme Court of Kansas.) 


INSURANCE—FIRE INSURANCE POLICY—PROPERTY COV- 
ERED—INTENT. 

Recovery can be had on a fire insurance policy covering merchandise con- 
tained in different buildings situated on two adjoining lots, although 
the property insured is described as being situated on one of the 
lots, where the evidence shows that the insurance agent and the owner 
intended to insure the property while in the buildings on either or 
both of the lots. 

(For other cases, see Insurance, Cent. Dig. §§ 1122-1124; Dec. Dig. § 419.) 


Appeal from District Court, Jewell County. 

Action by A. B. Tegley Hardware Company against the Continental 
Insurance Company. From a judgment for plaintiff, defendant appeals. 
Affirmed. 


G. H. Bailey, of Mankato, and Fyke & Snider, of Kansas City, Mo., 
for Appellant. 
W. R. Mitchell, of Mankato, for Appellee. 


* Decision rendered, Jan. 8, 1916. 154 Pac. Rep. 229. Syllabus by the 
Court. 
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AMERICAN INS. CO. vs. CRAWFORD. (No. 17149.)* 


(Supreme Court of Mississippi, Division B.) 


1. INSURANCE — ACTIONS — DEFENSES — FORFEITURE — 
BURDEN OF PROOF. 


Where the insurer defended affirmatively on the ground of forfeiture of 
the policy by securing other insurance in violation of its provisions, 
and the insured replied admitting the existence of the policy, but 
denying that he knew of it or accepted it, the burden of proving the 
second policy and that it was accepted by the insured was on the in- 
surer, since the replication was merely a denial of the essential 
averments of the insurer’s plea under the general issue. 

(For other cases, see Insurance, Cent. Dig. §§ 1555, 1645-1668; Dec. 
Dig. § 646.) 


Appeal from Circuit Court, Leflore County; Monroe McClurg, Judge. 
Action by J. W. Crawford against the American Insurance Company. 
From a judgment for plaintiff, defendant appeals Affirmed. 


McLaurin & Armistead, of Vicksburg, for Appellant. 
Gardner & Whittington, of Greenwood. for Appellee. 


* Decision rendered, Feb. 7, 1916. 70 South. Rep. 579. 


———9e® 


ENNIS vs. RETAIL MERCHANTS’ ASS’N MUT. FIRE 
INS. CO.* 
(Supreme Court of North Dakota.) 


1. INSURANCE—WAIVER OF DEFENSE. 


The doctrine of waiver will not be extended so as to deprive a party of 
his defense merely because he negligently or incautiously, when the 
claim is first presented, while denying his liability, omits to disclose 
the ground of his defense, or states- another ground than that upon 
which he finally relies. There must, in addition, be evidence from 
which the jury would be justified in finding that with full knowledge 
of the facts there was an intention to abandon, or not to insist upon 
the paiticular defense afterward relied upon, or that it was purposely 
concealed under circumstances calculated to, and which actually did, 
mislead the other party to his injury. The mere fact, therefore, that 
an insurance company, during the* negotiations betwen the parties 
after a loss, merely justifies its refusal to pay the claim on the ground 
that the premium was not paid, does not debar such insurance com- 
pany from interposing a defense based upon the proper pleadings that 
the conditions of the policy in regard to the making of an inventory 
and of the keeping of books of account and the keeping of the same 
in an iron safe have been violated. 


(For other cases, see Insurance, Cent. Dig. § 1036; Dec. Dig. § 395.) 


~* Decision rendered, Jan. 4, 1916. On petition for rehearing, Feb. 9, 1916. 
156 N. W. Rep. 234. Syllabus by the Court. 
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2. INSURANCE—ACTION ON POLICY—DEFENSE—PLEADING. 

The defense that the insured had not made an inventory and kept books 
of his purchases and sales znd kept the same in an iron safe as pro- 
vided by the terms of his policy is one which must be specially 
pleaded in an action upon such insurance policy. 

(for other cases, see Insurance, Cent. Dig. §§ 1593, 1596, 1598, 1603-1606, 
1608; Dec. Dig. § 634.) 


4. INSURANCE — POLICY — DIVISIBLE CONTRACT — FOR- 
FEITURE CLAUSE. 

Where a policy of insurance is written for a gross premium, but the 
insurer agrees to pay a certain amount in case of-the destruction of a 
building by fire, and a certain other amount in the case of the 
destruction of its contents, and the policy contains a provision that 
books must be kept of purchases and sales, and such books must be 
kept in an iron safe, the policy is divisible in so far as such clause or 
condition is concerned, and such clause or condition will not be held 
to apply to the insurance upon the building itself. 


(For other cases, see Insurance, Cent. Dig. §§ 852, 853; Dec. Dig. § 335.) 


6. INSURANCE—ACTION ON POLICY—DEFENSE—WAITIVER. 

Where an insurance company refuses to consider a claim for the loss of 
goods destroyed by fire on the ground that the premium has not been 
paid, and on that ground alone, and at no time asks for formal proofs 
of loss or furnishes blanks therefor, it will not be permitted to inter- 
pose upon the trial, when sued for the loss, that such formal proofs 
were not furnis‘ied as required by the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 1391, 1392; Dec. Dig. § 559.) 


Appeal from District Court, Cass County; Pollock, Judge. 

Action by Frank Ennis against the Retail Merchants’ Association 
Mutual Fire Insurance Company, a corporation. A verdict and judgment 
for plaintiff were set aside, and judgment notwithstanding the verdict 
entered for defendant, and plaintiff appeals. Reversed, and former judg- 
ment and verdict reinstated, and rehearing denied. 

- 


Knauf & Knauf, of Jamestown, for Appellant. 
Pierce, Tenneson & Cupler, of Fargo, for Respondent. 


KIMBALL vs. HORTICULTURAL FIRE RELIEF of 
OREGON ET AL.* 


(Supreme Court of Oregon.) 


3. INSURANCE—ACTIONS—PLEADING—AMENDMENT. 

In an action on an insurance policy, where the petition failed to allege 
waiver of its conditions, it was not error to allow an amendment to 
include the allegation of waiver. 

(For other cases, see Insurance, Cent. Dig. §§ 1587, 1613; Dec. Dig. § 643.) 


* Decision rendered, Jan. 25, 1916. 154 Pac. Rep. 578. 
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4. INSURANCE—ACTIONS—ESTOPPEL—EVIDENCE. 


A policy of insurance contained the condition that no officer of the com- 
pany could waive its provisions, except on certain conditions, the 
waiver to be attached to the policy. When plaintiff made claim for 
loss thereunder, the company’s secretary replied in writing that 
plaintiff would hear from them about the time he settled with an- 
other company. He had already brought suit against that company. 
Held, that the letter, though it was incompetent to show waiver, was 
admissible to show a waiver by estoppel to allege laches of plaintiff 
in failing to make claim and sue as required by the policy, since 
plaintiff might have construed it to mean that the company would 
abide by the judgment in the suit already brought. 

(For other cases, see insurance, Cent. Dig. §§ 1555, 1687, 1688, 1699; “Dec. 
Dig. § 664.) 


5. INSURANCE—ACTIONS—ESTOPPEL—PLEADING. 

In such case, where the complaint alleged only waiver of the conditions 
of the policy, the trial court was warranted in holding, as a matter 
of law, from a mere inspection of the language of the letter, that the 
averment of the complaint was adequate, from which an inference 
of estoppel necessarily arose, so that it was not error to submit the 
question of estoppel to the jury. 


(For other cases, see Insurance, Cent. Dig. §§ 1554, 1632-1644; Dec. Dig. 
§ 645.) 


6. INSURANCE—EVIDENCE—ADMISSIBILITY. 

Since an estoppel implies that a party was misled to his prejudice and 
may arise without intent to mislead, testimony tending to prove any 
deception is admissible, so that it is not error to admit in evidence 
letters of defendant company’s secretary upon which plaintiff relied 
in failing to sue within the time required by his insurance policy. 

(For other cases, see Insurance, Cent. Dig. §§ 1555, 1687, 1688, 1699; Dec. 
Dig. § 664.) 


Department 2. Appeal from Circuit Court, Marion County; Percy 
R. Kelly, Judge. 

Action by E. M. Kimball against the Horticultural Fire Relief of 
Oregon,. a corporation, and the Pacific Home Mutual Fire Insurance 
Company, a corporation. After dismissal as to the first-named defendant, 
judgment was rendered for plaintiff, and the Pacific Home Mutual Fire 
Insurance Company appeals. Affirmed. 


John Bayne, of Salem, for Appellant. 
Wm. H. Trindle, of Salem, for Respondent. 
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ZETNA INS. CO. vs. DANCER. (No. 5469.)* 
(Court of Civil Appeals of Texas. Austin.) 


4. INSURANCE—ADDITIONAL INSURANCE—DIVISIBILITY OF 
CONTRACT. 


A contract of insurance upon a house in a certain amount and upon house- 
hold furniture in another amount was divisible, so that the procure- 
ment of additional insurance upon the personal property did not 
affect the validity of the insurance upon the house. 


(For other cases, see Insurance, Cent. Dig. §§ 384-390; Dec. Dig. § 179.) 


5. INSURANCE—DIVISIBILITY OF CONTRACT— BREACH OF 
WARRANTY. 

Under such policy a breach of warranty as to either the house or furni- 
ture would not affect the insurance on the remainder of the property. 


(For other cases, see Insurance, Cent. Dig. §§ 384-390; Dec. Dig. § 179.) 


Appeal from District Court, McLennan County; Tom L. McCullough, 
Judge. 

Action by Ben F. Dancer against the A=tna Insurance Company. 
Judgment for plaintiff, and defendant appeals. Affirmed. 

Wm. Thompson, of Dallas, and Jno. S. Patterson, of Austin, for Ap- 
pellant. 

Gross & Street and W. L. Eason, all of Waco, for Appellee. 


* Decision rendered, Dec 1, 1915. Rehearing denied, Jan. 12, 1916. “181 


CAMDEN FIRE INS. CO. vs. YARBROUGH. (No. 6952.)* 
(Court of Civil Appeals of Texas. Galveston.) 


1, INSURANCE—POLICY—CONDITIONS—INVENTORY. 


A provision of a fire insurance policy that insured would take a complete 
itemized inventory of stock on hand, and that otherwise the policy 
should be void, was met by the insured’s inventory showing the num- 
ber of pieces of his pine, oak, and gum lumber, the dimensions of 
each piece, and the total number of feet of each kind separately, 
though it did not give the class of the lumber or state its value. 


(For other cases, see Insurance, Cent. Dig. §§ 852, 853; Dec. Dig. § 335.) 


Appeal from District Court, Nacogdoches County; L. D. Guinn, 
Judge. , 

Action by R. H. Yarbrough against the Camden Fire Insurance Com 
pany. Judgment for plaintiff, and defendant appeals. Affirmed. 


* Decision rendered, Nov. 12, 1915. Rehearing denied, Dec. 23, 1915. 
182 S. W. Rep. 66. 
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June C. Harris and Audley Harris, both of Nacogdoches, and Thomp- 
son, Knight, Baker & Harris and Geo. S. Wright, all of Dallas, for Ap- 
pellant. 

King & Seale, of Nacogdoches, for Appellee. 


—_——_—_90g——_—__— 


MERCHANTS’ & BANKERS’ FIRE UNDERWRITERS vs. 
WILLIAMS. (No. 1521.)* 


(Court of Civil Appeals of Texas. Texarkana.) 


1. INSURANCE—FIRE INSURANCE—ACTION —PETITION— 
“CAUSE OF ACTION.” 

The petition alleging insurance by defendant in a certain sum of plain- 
tiff’s building, and its total destruction by fire, whereby, under Ver- 
non’s Sayles’s Ann. Civ. St. 1914, art. 4874, the policy became a 
liquidated demand to the full amount, does not, in the absence of an 
averment of nonpayment, state a cause of action; averment of 
breach being an essential of a statement of a “cause of action” on a 
contract. 


(For other cases, see Insurance, Cent. Dig § 1607; Dec. Dig. § 638.) 


4, INSURANCE—FIRE POLICY—CONDITION TO INSURANCE 
—TITLE DEED. 


The provision of a fire policy that it shall be void if the insured building 
be on ground not owned by insured in fee simple and the title be not 
evidenced by deed is a valid condition precedent to insurance at- 
taching, not satisfied merely by insured being the owner in fee 
simple. 


(For other cases, see Insurance, Cent. Dig. §§ 601-635; Dec. Dig. § 282.) 


Appeal from Fannin County Court; S. F. Leslie, Judge. 

Action by S. J. Williams against the Merchants’ & Bankers’ Fire 
Underwriters. Judgment for plaintiff, and defendant appeals. Reversed 
and rendered. 


Thompson, Knight, Baker & Harris, of Dallas, for Appellant. 
Cunningham & McMahon, and L. C. Fuller, all of Bonham, for Ap- 
pellee. 


* Decision rendered, Dec. 29, 1915. On rehearing, Jan. 13, 1916. 181 
S. W. Rep. 859. 
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ACCIDENT AND HEALTH. 


KANSAS CITY COURT OF APPEALS. 


MIssourI. 


GREENLEE 


Us. 


KANSAS CITY CASUALTY CO. (No. 11591.)* 


3. INSURANCE—ACCIDENT INSURANCE—ACTIONS—EVI- 
DENCE—JURY QUESTION. 

In an action on a policy insuring against death through accidental means, 
evidence held sufficient to carry the case to the jury. 

(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. Dig. 
§ 668.) 


5. INSURANCE—CAUSE OF DEATH—PROVINCE OF COURT 
AND JURY. 

In an action on a policy insuring against death through accidental means, 
the court will not determine as a matter of law the question how 
insured met his death, where the opinion of scientists differed, but 
the matter will be left to the jury. 

(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. Dig. 
§ 668.) 


6. INSURANCE—ACCIDENTAL INSURANCE—CONSTRUCTION. 


An accidental policy should be construed favorably to the insured and 
against the insurer. 


(For other cases, see Insurance, Cent. Dig. §§ 292, 294-298; Dec. Dig. 
§ 146.) 


7. es INSURANCE—CONSTRUCTION OF 
POLICY. 

Where a policy insured against the effects of bodily injuries caused di- 
rectly, solely, and independently of all other causes by accidental 
means, which bodily injuries or their effects shall not be caused 
wholly or in part, directly or indirectly, by any disease, defect, or 
infirmity, it covered death of the insured resulting from a fall which 
produced cerebro-spinal meningitis, for the accidental fall was the 
proximate cause of death, and causal connection was not broken by 
reason of the disease. 

(For other cases, see Insurance, Cent. Dig. §§ 1178, 1186; Dec. Dig. 
§ 466.) 


Appeal from Circuit Court, Jackson County; Harris Robinson, 


Judge. 
Action by Margaret M. Greenlee against the Kansas City Casualty 
Company. From a judgment for plaintiff, defendant appeals. Affirmed. 


* Decision rendered, Jan. 17, 1916. 182 S. W. Rep. 138. 
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McCune, Harding, Brown & Murphy, of Kansas City, for Appellant. 
3oyle & Howell and Jos. S. Brooks, all of Kansas City, for Re- 
spondent. 


TRIMBLE, J. 

Plaintiff, as the beneficiary in an accident insurance policy held 
by her deceased husband, sued to recover the indemnity therein 
agreed to be paid in the event of insured’s death by accidental 
means. She obtained judgment, and the defendant has appealed. 

The policy insured “against the effects of bodily injuries, caused 
directly, solely, and independently of all other causes by accidental 
means, which bodily injuries or their effects shall not be caused 
wholly or in part, directly or indirectly, by any disease, defect, or 
infirmity.” ‘The answer set up the defense that the insured did 
not die from bodily injuries caused directly, solely, and independ- 
ently of all other causes by accidental means, but that his death 


was caused wholly or in part directly or indirectly by disease.. 


The controversy, therefore, involves not only whether the in- 
sured’s death was caused by an accident, but also the meaning 
of the policy as to the extent of the liability created by it. Plain- 
tiff claims that about 3 o’clock in the morning of April 12, 1912, 
the insured accidently slipped and fell in the bathroom of his 
residence, striking his head on the sharp corner of the marble 
washbasin, and that he thereafter died from the direct results and 
effects of said accidental injury. Defendant’s position may be 
stated thus: First. That insured’s fall was not an accident, but 
was the result of epidemic cerebro-spinal meningitis then attacking 
him, and that he died from the effects of said disease. Second. 
That even if the fall was purely an accident, insured did not die 
as a result of the fall, but from an attack of meningitis. Third. 
That even though the fall was purely accidental and even though 
the fall was the inducing or predisposing cause of the meningitis, 
nevertheless, as the insured died of the disease and not solely 
from the effects of the fall or independently of the disease, still 
plaintiff could not recover for the reason that the policy by its 
terms did not create a liability extending that far. 

The insured was forty-three years of age, a practicing dentist 
of some twenty years’ standing, and, at the time of his death, 
had an office in the business section of Kansas City and his home 
in a residence district thereof. On the morning of the 11th of 
April, the day preceding the night of his fall, he ate breakfast with 
his family, and left home for his office at the usual time, and was 
in his usual good health. He was engaged all day in his profes- 
sion at his office, and during the day talked to his wife over the 
telephone. He came home at the usual hour, about 6 o’clock in 
the evening, and was in good health, cheerful in disposition, 
strong, vigorous, and perfectly normal in manner and appearance. 
About 9:30 or 10 o’clock that night he went to bed as usual. He 
and plaintiff occupied the same bed and he slept well without 
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being nervous or restless. About three in the morning he got 
out of bed and went to the bathroom, a distance of about 25 or 30 
feet. His wife spoke to him and he answered and said he was 
going to the bathroom, but, upon objection by the defendant that 
this answer was “incompetent, irrelevant, and immaterial,” it was 
stricken out. ‘There was a light in the hall leading to the bath- 
room, and as her husband passed into the hall on his way thither, 
plaintiff glanced at her husband. ‘He was perfectly normal in 
appearance, conduct, and walk. Plaintiff noticed nothing in him 
unusual or different from that of other occasions, for he sometimes 
got up at night and went to the toilet. In about the time it would 
take him to reach the bathroom, plaintiff heard a heavy fall and a 
moan from her husband. He was a large man, weighing over two 
hundred pounds. ‘The wife instantly sprang out of bed and ran 
to the bathroom. Her husband was lying on the floor with his 
head near the corner of the marble basin. He was bleeding pro- 
fusely from a wound on his head and his night clothes around his 
shoulders were saturated with blood. He did not get up, 
but lay there moaning and groaning. On reaching the bathroom 
plaintiff exclaimed, “What’s the matter?” and her husband said, 
“T slipped and fell.” The floor of the bathroom was covered with 
linoleum, and on this was a short rug in front,of the basin and 
just inside the bathroom door. ‘This rug was in.its usual and 
proper position when Mrs. Greenlee retired that night, but when 
she found her husband on the floor the rug was pushed to one 
side and crumpled, and there was water on the floor. On the 
corner of the basin was some blood and a few strands of hair. A 
nickel plated rack on which towels were hung, and which was 
fastened to the wall and in its proper position when they retired 
in the evening, was partly pulled down and twisted. 


The insured’s mother and brother, who was a physician, also 
lived in the house, and they heard the fall and reached the bath- 
room almost immediately after his wife did. Insured was un- 
able to rise, and they picked him up and put him to bed. He was 
still bleeding from a wound about an inch or an inch and a half 
long located above and a little to the back of the left ear. He 
appeared to be dazed and was suffering great pain in his head and 
moaning. His brother washed and dressed his wound, and ad- 
ministered a hypodermic injection of morphine to alleviate the 
pain. About an hour or possibly longer after his fall, insured 
had a spasm or convulsion consisting of a more or less contraction 
or twitching of the muscles and of the skin, lasting not more than 
a minute, if that long. In half an hour after he was placed in bed 
he lapsed into unconsciousness, but whether this was or was not 
the effects of the morphine injection is not shown. At times 
thereafter he seemed to be conscious, but afterwards again be- 
came unconscious, and during the periods of apparent conscious- 
ness was unable to talk rationally or coherently. When morning 
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came he was resting quietly. He remained in bed throughout the 
day of the 12th in very much the same condition as above 
described, except that he did not rest quietly, but suffered pain. 
On the morning of the 13th he seemed to be resting, but later 
in the forenoon of that day he grew much worse. His brother 
was sent for, and on the way home he called Dr. Tesson, and, 
after the two arrived, the insured had another convulsion, con- 
sisting of a twitching and contracting of the muscles and possibly 
a drawing up of the limbs, which passed away in a very short 
time. He was unconscious, and the physicians decided to remove 
him at once to the hospital. They placed him in an automobile 
and started. On the way thither, the insured, who was. seated 
between the two physicians, was attacked by a third convulsion, 
in which he suddenly straightened himself out and died. This 
occurred about 1:30 p. m. on the 13th. His death, therefore, re- 
sulted in a little less than thirty-six hours after his fall. 


Defendant’s demurrer to the evidence, which it now insists 
should have been sustained, raises the question whether plaintiff 
made a sufficient case to go to the jury. That is, was there evi- 
dence tending to show that the insured’s fall was accidental, and 
that his death resulted therefrom? Before considering this ques- 
tion, however, it is necessary to pass upon the objections to some 
of the evidence offered by plaintiff to show that the fall was 
an accident. 

[1] It is insisted that the insured’s statement, “I slipped and 
fell,” made in response to his wife’s exclamation, “What’s the 
matter?” was not a part of the res geste, and was therefore in- 
admissible. We are of the opinion that it was a part of the res 
geste. The declaration of the deceased was practically coincident 
in point of time with the main fact to be proved. Mrs. Greenlee 
heard the fall and reached her husband in the momentary interval 
it took to leap from her bed and run the short distance to the 
bathroom. Seeing husband upon the floor with blood streaming 
from a wound in his head, she exclaims, ““What’s the matter ?” 
and he replies, “I slipped and fell.” Everything that transpired 
formed one continuous transaction; and the insured’s statement 
was a part thereof. It was so nearly contemporaneous with the 
main fact under consideration, and was so clearly connected with 
it, that in the ordinary course of affairs it could be said to be the 
spontaneous exclamation of the real cause, and was a verbal act 
constituting a part of, and illustrating, said main fact. It tiere- 
fore, meets the tests laid down by the authorities as necessary to 
bring it within the res geste. 1 Greenleaf on Ev. (16th Ed.) 
§ 108; 2 Taylor on Ev. (9th Ed.) §588; Leahey vs. Fair Grounds 
Railway Co., 97 Mo. 165, loc. eit. 172, 10 S. W. 58, 10 Ami. St. 
Rep. 300; Lund vs. Inhabitants of Tyngsborough, 9 Cush. 
(Mass.) 36 loc. cit. 42; Insurance Co. vs. Mosley, 8 Wall. 397, 
19 L. Ed. 437; Harriman vs. Stowe, 57 Mo. 93; Entwhistle vs 
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Feighner, 60 Mo. 214. Nor does the fact that insured’s wife 
exclaimed, ‘“What’s the matter?’ deprive the statement of its 
spontaneity or make it mere narrative of a past transaction. The 
heavy fall, the rush of the wife tothe bathroom, the sight of her 
bleeding husband upon the floor, the exclamation of the wife, and 
the statement of the husband in explanation of his situation are 
so intimately connected and so natural and made under the nervous 
excitement and stress of the moment as to wholly differentiate it 
from those instances where, after the lapse of time, there has 
been opportunity for the mind to reflect and contrive, and the 
statement is a mere narrative of the circumstances of a past 
transaction given in answer to a cool and collected inquiry as to 
the nature thereof. The circumstances of sudden surprise, start- 
ling shock, and nervous excitement, coupled with the lack of time 
to contrive and misrepresent, entirely exclude the idea that the 
statement was not a perfectly natural and spontaneous expression. 
3 Wigmore on Ev. § 1750. The fact that the deceased appeared 
to be dazed does not destroy its eidentiary character. He was 
not irrational at that moment, nor did he become unconscious till 
afterwards. The fact that he was somewhat dazed affords rather 
an additional reason for thinking it was a natural expression, and 
not the result of reflection and fabrication. 

|2] But it is insisted that the statement was a confidential com- 
munication from husband to wife. It would seem that it could 
not be regarded as a confidential communication, for that would 
imply that it was a mere narrative of a past transaction. But 
since it was not such, but, as we have seen, was in the nature of 
a verbal act, connected with and explaining the situation, then it 
would seem the wife would be as competent to testify to that fact 
as to any other fact going to make up the transaction. It is un- 
necessary, however, for us to go ifito or decide the question 
whether the plaintiff was incompetent to testify to it on the ground 
that she was his wife, because no such objection to the evidence 
was made on that ground. We have carefully read the record 
and examined every objection made to the evidence of plaintiff, 
and nowhere was the objection placed on such ground. The de- 
fendant, therefore, cannot claim any benefit by reason of such 
objection here. 

[3] These objections to plaintiff’s evidence being disposed of, 
we now return to the question whether the evidence was sufficient 
to take plaintiff’s case to the jury. 

In addition to the evidence hereinbefore detailed, Dr. Snyder, 
a physician of thirteen years’ experience, testified that he was 
present at the autopsy held on the body of deceased and found 
a bruised and torn wound on the left side of the head just above 
and a little back of the ear; that the pericranium or covering 
over the external surface of the skull, which is a membrane 
nourished by blood vessels, was bruised and discolored in the 
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vicinity of the wound and immediately under the bruised and 
lacerated portion. The wound was over one of the thinest por- 
tions of the skull, except the temple, and was over a suture, which 
is the line of articulation between the edges of two portions of 
the skull. On the inside of the skull, right under where the 
bruised tissue was, there was more or less fluid, and more con- 
tusion than on the outside, which indicated traumatism. In an- 
swer to a hypothetical question propounded to him, embracing 
the facts as presented by plaintiff’s evidence and including certain 
facts suggested by counsel for defendant, the physician gave it 
as his opinion that the fall and the injuries resulting therefrom 
could and might have caused the death. He also testified that 
the brain could be injured by a fall or blow on the head without a 
fracture of the skull bone. 

This evidence taken in connection with the facts hereinbefore 
stated and with the evidence showing that insured was in normal 
health prior and up to the very moment of his fall, amply tended 
to show that deceased sustained an accidental fall, and died as a 
direct result thereof. Indeed, the fact that insured met with an 
accidental death would not and could not be questioned were it not 
for the evidence of defendant’s expert witnesses who testified that 
at the autopsy they found that deceased was suffering at the time 
of his death with meningitis, and, upon making a microscopical 
examination, discovered the presence of a germ showing that the 
particular kind of meningitis was epidemic cerebro-spinal menin- 
gitis. (It seerns that meningitis is a general term which may, in 
this instance, be defined as an inflamation of the meninges or en- 
veloping membranes of the brain, while epidemic cerebro-spinal 
meningitis is that particular kind or form of meningitis which is 
an acute, infectious disease caused by a microbe, Dipplococcus 
intracellularis.) Defendant’s experts say insured died of this 
form of meningitis, and, as there was an epidemic of that disease 
in Kansas City shortly before and extending into April, 1912, 
defendant’s theory is that the fall in the bathroom was the result 
of the onslaught of the disease, and was not an accident. In other 
words, that insured contracted epidemic cerebro-spinal meningitis 
and died therefrom and the fall in the bathroom was a mere in- 
cident manifesting the presence of the disease, and hence the 
disease and_ not the fall caused his death. Defendant says that 
the undisputed testimony is that deceased died from this particular 
form of meningitis. But, as we have seen plaintiff’s evidence 
was sufficient to authorize the jury to find that insured’s fall was 
purely an accident, and that his death resulted directly from that 
fall. The evidence in plaintiff’s behalf does not admit that in- 
sured was suffering from meningitis when he died, but presents 
a state of facts from which the jury could find that he died 
from the effects of the fall itself, and did not suffer from 
meningitis of any kind. We do not understand that plaintiff's 
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case was tried on the theory that meningitis was conceded. The 
case tried on the theory that the fall itself was sufficient to 
and did produce death without the intervention of any other 
cause. Plaintiff’s counsel did follow defendant into the question 
of meningitis, but this, we understand, was only meeting de- 
fendant upon its own ground. In doing so, plaintiff’s theory was 
that even if the jury should find that insured at the time he died 
was suffering with a meningitis, i. e., an inflamation of the brain 
membranes, or even with epidemic cerebro-spinal meningitis as 
claimed by defendant, still plaintiff was not precluded from 
recovery if the fall was purely accidental and the meningitis, of 
whatever kind, arose as a direct result of the fall and his death 
was caused thereby. There was evidence that some forms of 
meningitis may be caused by a blow on the head, and, if insured 
was suffering at the time he died with any of those forms of 
meningitis, there was still room (so far as the evidence was 
concerned and without regard to the construction to be placed 
on the words of the policy), for the jury to find that insured fell 
accidentally, and that his death resulted directly from the fall. 
Even if insured was, at the time he died, suffering with epidemic 
cerebro-spinal meningitis as claimed by defendant, this did not 
conclusively destroy plaintiff’s right to recover. (We are deal- 
ing now with the evidence, and not with any construction to be 
placed on the policy.) ‘There was evidence to the effect that a 
man can become infected with the germ of this disease from a 
cut or wound; that when the germ gets into the body it makes 
its way to the meninges of the brain and there attacks them; 
that if the germs are introduced directly into the blood stream 
they can reach their objective and produce their effects much 
more rapidly; that a blow on the head by lowering the vitality 
renders one more susceptible to the disease and less able to throw 
off the germs; that a man can be infected with the germ from 
an injury to the skin; that where the germ is introduced into the 
circulation direct it could produce evidences of the activity of 
the disease within one or two hours. The evidence of deferidant’s 
experts was to the effect that after the germ enters the body it 
requires a certain time called the period of incubation to elapse 
before the germs have multiplied sufficiently, to manifest the 
disease, and that in insured’s case this peiod of incubation neces- 
sarily extended back past the time of the fall, and therefore the 
insured had the disease at that time, and his fall was merely the 
symptom or manifestation of the disease. But, their evidence 
also shows that this period of incubation varies from twenty-four 
hours to thirty-two days according to the virulence of the germs 
and the resisting power of the victim. And it is not conclusively 
shown when the symptoms of the disease first manifested them- 
selves in the deceased. The presence of epidemic cerebro-spinal_ 
meningitis was not disclosed until the autopsy was made. It is 
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true the insured had several convulsions, but there was evidence 
that the first one was what might be expected from a man suf- 
fering from a blow on the head, and while he thereafter had 
some of the symptoms of meningitis they were also the symptoms 
which result from a serious injury to the brain by a blow. In 
short, there was evidence tending to show that the insured acci- 
dentally fell, and it alone was sufficient to cause death, but that 
even if he had cerebro-spinal meningitis when he died, it could 
have been caused by or resulted from the fall. Under all these 
circumstances, it was for the jury to say whether the fall was 
purely accidental and of itself alone resulted in death, or whether 
an accidental fall caused or brought on a disease resulting in 
death. The’ plaintiff having made a prima facie case covering 
both of these questions, the burden was on defendant to show 
that the death did not result from an accident. 

[4, 5] But defendant takes the position that since its experts 
gave it as their opinion that a person cannot be infected with the 
germ of epidemic cerebro-spinal meningitis through a wound, the 
plaintiff’s prima facie case is overthrown. The logical result of 
this position is to say that plaintiff’s evidence to the contrary is 
not worthy of belief. But as to what witnesses will be believed 
is for the jury to say. Of course, if plaintiff’s witnesses testi- 
fied to matters directly contrary to well known and clearly es- 
tablished laws of nature, then the court might say, as a matter 
of law, that their testimony should be disregarded. But the con- 
troversy herein is not over well-known and fully attested physi- 
cal facts. The evidence clearly shows that the defense rests upon 
highly scientific theories which have not yet met the full approval 
of all scientific men. It shows that the means by which the 
germ of meningitis may enter the body is still shrouded in mys- 
tery. The greater trend of opinion is that they enter through the 
nose and throat, but this is only mere opinion, Three experts for 
the defense testified they could enter through an abrasion of the 
skin. For this court to reverse the case on the ground that the 
evidence is insufficient, is to decide as matter of law the very 
thing about which scientists differ and concerning which it is ad- 
mitted mankind has not yet attained a full and complete knowl- 
edge. In such situation the authorities all hold that the question 
of fact at issue must be left to the jury. Fetter vs. Fidelity & 
Casualty Co., 174 Mo. 256, loc. cit. 266, 73 S. W. 592 61 L. R. A. 
459, 97 Am. St. Rep. 560; Beile vs. Travelers’ Protective Ass’n, 
155 Mo. App. 629, loc. cit. 634, 135 S. W. 497; Driskell vs. 
United States, etc., Ins. Co., 117 Mo.. App. 362, 93 S. W. 880; 
Whiteaker vs. Chicago, etc., R. Co., 252 Mo. 438, loc. cit. 452, 
160 S. W. 1009. 

[6. 7] In passing on this question of the demurrer to plain- 
tiff’s evidence we have purposely left out of consideration, until 
now, defendant’s contention that the policy should be so con- 
strued as to create only a limited liability for the accidental death 
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of insured. That is, that the policy means that even though in- 
sured’s fall was purely accidental and that the fall caused or 
brought on a meningitis, which in turn caused his death, never- 
theless plaintiff could not recover. But even this construction 
would not justify the sustaining of a demurrer to the evidence, 
since, as we have hereinbefore shown, there was evidence from 
which the jury could find that the fall was purely accidental, and 
that the fall alone produced the insured’s death. However, de- 
fendant’s construction of a limited liability must be considered, 
because, if that construction is correct, then defendant was en- 
titled to have that constuction applied to the facts by appropriate 
instructions; and this brings us to the complaint of defendant 
concerning the court’s action in regard thereto. 

The defendant asked two instructions, numbered 4 and 5, 
which, as asked, included defendant’s construction of the con- 
tract, namely, that plaintiff was not entitled to recover if deceased 
died of meningitis, even though the fall was the producing cause 
of the meningitis, and that fall was accidental. The court, how- 
ever, by modification, eliminated this idea from the instructions. 
The two instructions, as asked, were as follows :— 

(4) “The court instructs the jury that even though you may 
believe from the evidence that the fall of Robert P. Greenlee was 
caused by accidental means alone, still if you believe that his death 
was caused in whole or in part, directly or indirectly, by epidemic 
cerebro-spinal meningitis, your verdict must be for the de- 
fendant.” 

(5) “The court instructs the jury that if you believe from 
the evidence in this case that the death of Robert P. Greenlee was 
caused in whole or in part directly or indirectly by epidemic 
cerebro-spinal meningitis, your verdigt must be for the de- 
fendant.” 

The modification consisted in striking out the words “or in- 
directly,” and the instructions were then given as modified, To 
correctly understand the propriety of this modification it is per- 
haps necessary to state the substance of the instructions that were 
given. The first one for plaintiff told the jury that if they be- 
lieved and found from the evidence that insured accidentally fell 
and was injured on the head, “and that from the effects of such 
accidental injury the said Robert P. Greenlee did thereafter, on 
the 13th day of April, 1912, die, as the direct result and effect 
of said injury,” then their verdict should be for plaintiff. The 
next instruction was to the effect that if the jury believed from 
the evidence that said fall was the sole, direct, and independent 
cause of insured’s death, “and that said deceased would not have 
died at the time, under the circumstances and in the manner he 
did die if he had not experienced said fall and if said fall was 
not in any way produced or caused by meningitis, then your ver- 
dict must be for the plaintiff, and the burden of proving this 
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rests upon said plaintiff, and if she fails to prove by the greater 
weight of all the credible evidence in the case that death did so 
and in such manner result, then your verdict must be for the 
defendant.” 

On behalf of defendant the court, in instruction No. 1, told 
the jury that :— 

“If you believe from the evidence that the fall of Robert P. 
Greenlee was caused by vertigo, dizziness, or convulsion, resulting 
from epidemic cerebro-spinal meningitis, your verdict must be 
for defendant.” 

In No. 3 the jury were told that :— 

“The burden is on the plaintiff to prove that the injury to and 
the death of Robert P. Greenlee were both directly caused by 
accidental means alone, independently of all other causes, and 
unless plaintiff has established by a preponderance or greater 
weight of the credible testimony that both the injury to and the 
death of Robert P. Greenlee were directly caused by accidental 
means alone, independently of all other causes, your verdict must 
be for defendant.” 

Instructions numbered 4 and 5 were given as hereinbefore set 
out, except that they were modified by striking out the words “or 
indirectly” in each of them. 

In instruction No. 6 the jury were told that :— 


“Even though you may believe from the evidence that the fall 
of Robert P. Greenlee was caused by accidental means alone, still 
before you can find for the plaintiff, you must believe from the 
evidence that the fall was the direct and proximate cause of the 
death of said Robert P. Greenlee.” 

It will be seen, therefore, that the only effect of the modifica- 
tion of instructions Nos, 4 and 5 by striking out the words “or 
indirectly” was to take away the idea that plaintiff could not re- 
cover even if the jury found that the meningitis, claimed to have 
been the cause of his death, was produced by the injury he re- 
ceived in his accidental fall. This presents, therefore, the ques- 
tion whether such construction of the contract insisted upon by 
defendant is correct. In other words, does the policy, when 
rightly construed, mean that the liability does not extend to nor 
include the results of disease contracted by and through, or 
caused by, an accidental physical injury? 

Unless the language of the policy is so plain and explicit as 
to afford no room for constructidn, it should, if possible, be con- 
strued most favorably to the insured, and against the insurer. 
In 4 Cooley’s Briefs on the Law of Insurance, page 3200, it is 
said :— 

“If a disease resulting in death is the effect of an accident, so 
as to be a mere link in the chain of causation between the acci- 
dent and the death, the death is attributable, not to the disease, 
but to the accident alone.” 





436 Insurance Law Journal Vol. 47. [| Apr., 1916. 


We are of the opinion that the construction contended for by 
defendant is not correct. We do not think the qualifying words 
in this policy are in reality any greater than those in the case of 
Fetter vs, Fidelity & Casualty Co., 174 Mo. 256,:73 S. W. 592, 
61 L. R. A. 459, 97 Am. St. Rep. 560, or in Beile vs. Travelers’ 
Protective Association, 155 Mo. App. 629, 135 S. W. 497. And 
in those cases the construction contended for here was denied. 
The case of Goodes vs. Order of United Commercial Travelers, 
174 Mo. App. 330, 156 S$. W. 995, is a case very much like the 
one at bar both on the facts and on the construction to be placed 
on the contract. There the policy said the liability did not extend 
‘to “any death, disability * * * happening directly or indirectly 
in consequence of disease or caused wholly or in part by bodily 
infirmities or disease.” These words of limitation are fully as 
broad and comprehensive as the limiting words of the policy in 
the case at bar, and yet the construction contended for was not 
adopted. See, also, the following cases: Driskell vs. United 
States, etc., Accident Ins. Co., 117 Mo. App. 362, 93 S. W. 880; 
Delaney vs. Modern Accident Club, 121 Iowa, 528, 97 N. W. 91, 
63 L. R. A. 603; National Benefit Ass’n vs. Grauman, 107 Ind. 
288, 7 N. FE. 233; Isitt vs. Railway Passengers’ Ass’n, L. R. 22 
Q. B. 504. 

In the case of Carr vs. Pacific Mut. Life Ins. Co., 100 Mo. 
App. 602, 75 S. W. 180, cited by defendant, the injury was held to 
be the direct result of the sickness. The insured was in bed in 
a hospital unconscious from fever, and had to be restrained at 
times from doing violence to himself. His nurse left the room 
for a moment, and when she returned he had gone through the 
window to the ground. There was no evidence of accident in 
the case. Besides, the Fetter Case is supgrior in authority to it if 
it announces a different rule. 

Complaint is also made of the refusal of defendant’s instruc- 
tions 7 and 9. They were, however, properly refused for the 
reason that they told the jury to find for defendant, even if they 
found insured accidentally fell and through his fall contracted 
meningitis and died therefrom. ‘The authorities are to the effect 
that where an accident causes a disease, which disease in turn 
results in death, the accident is, in law, the proximate cause of 
the death, and not the disease. Therefore if the jury found that 
the accidental fall caused the disease and the disease produced 
death, the jury could not change a matter of law and find as a 
fact that, under such circumstances, the disease was the “efficient, 
predominant, and proximate cause of death.” 

Under the instructions which were given all the issues were 
fairly submitted to the jury. Before the jury could find for 
plaintiff, they were required to find that the fall was not in any 
way produced or caused by meningitis. The instructions also 
submitted to the jury the questions whether the insured died 
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from the effects of an accidental injury, whether that accidental 
injury was the sole, direct, and independent cause of his death, 
and whether he would have died had he not received such fall. 
We think the case was fairly tried, and that we are without au- 
thority to disturb the verdict. 

The judgment is therefore affirmed. All concur. 


ST. LOUIS COURT OF APPEALS. 


MIssourI. 


JOBLIN 


vs. 


ILLINOIS SURETY CO. (No. 14213.)* 


1. TRIAL—FINDINGS BY TRIAL COURT—EFFECT OF. 

In an action tried to the court, a finding or memorandum not made at 
the request of either party does not fall within Rev. St. 1909, § 1972, 
requiring the court upon trial of a question of fact to state on re- 
quest of either party its findings of fact separately from conclusions 
of law, and so does not have the effect of a special verdict, but is to 
be treated as a general verdict. 

(For other cases, see Trial, Cent. Dig. §§ 920-923; Dec. Dig. § 393.) 


2. APPEAL AND ERROR—REVIEW—FINDINGS. 

Where no error has been made in the application of the law, a finding of 
fact by the trial court on conflicting evidence is conclusive on appeal. 

(For other cases, see Appeal and Error, Cent. Dig. §§ 3983-3989; Dec. 
Dig. § 1011.) 


3. CONTRACTS — BUILDING CONTRACTS—CERTIFICATE OF 
ARCHITECT. 

Where a building contract which authorized the owner, on three days’ 
notice after the architect had certified the contractors’ failure to 
perform the work, to complete the building and to deduct any ex- 
penses incurred from any money then due the contractor, the ex- 
pense to be certified by the architect, the owner cannot hold the 
contractors and: their sureties liable for expenses incurred where the 
same were not certified by the architect. 


(For other cases, see Contracts, Cent. Dig. §§ 1528-1533; Dec. Dig. § 306.) 


4. APPEAL AND ERROR—CHANGE OF THEORY OF CASE ON 
APPEAL. 

Where; in an action against the surety on a building contract, the case 
was tried below on the theory that the surety was not liable because 
the architect had not certified the value of the work and material 
furnished by the contractor, plaintiff cannot on appeal contend that 


* Decision rendered, Jan. 4, 1916. Rehearing denied, Feb. 8, 1916. 182 
S. W. Rep. 143. 
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the pleadings did not raise that issue, being bound by the theory pre- 
sented in the lower court. 


(l‘or other cases, see Appeal and Error, Cent. Dig. §§ 1053-1063, 1066, 
1067, 1161-1165; Dec.-Dig. § 171.) 


On Motion for Rehearing. 
5. CONTRACTS—BUILDING CONTRACTS—CONSTRUCTION. 
Where a building contract authorized the owner or architect to take over 
the work on three days’ notice after certification of the contractors’ 
default by the architect, the architect acting for the owner is not 
entitled to take over the work without a new notice having agreed 
after serving the first notice of the contractors’ default to allow 
the contractors to complete the work. 


(For other cases, see Contracts, Cent. Dig. §§ 1528-1533; Dec. Dig. § 306 ) 


Appeal from St. Louis Circuit Court; Rhodes E. Cave, Judge. 
Action by Alfred H. Joblin against the Illinois Surety Company. 
l‘rom a judgment for defendant, plaintiff appeals. Affirmed. 


McDonald & Taylor, Joseph A. Wright, Jacob Chasnoff, and Arnold 
Just, all of St. Louis, for Appellant. 
Percy Werner, of St. Louis, for Respondent. 
; RkEyNoLps, P. J. 

Action on a contract and bond for the erection of a building 
to be occupied as a residence by plaintiff, who seeks to recover 
$1,728.28 as excess necessarily paid out by him over the contract 
price to mechanics and materialmen in order to complete the 
building, the contractor, Banner Land & Building Company, as 
it is alleged, having abandoned the work before its completion. 
The action was originally brought against the contractor as well 
as against the Illinois Surety Company, surety on the bond, but 
was dismissed as to the contractor, no service of process having 
been made upon it and it not appearing to the action. The trial 
was before the court, a jury having been, waived, and at its con- 
clusion the court found in favor of defendant and entered up 
judgment accordingly, from which plaintiff appealed. 

At the close of the case defendant offered a demurrer and it 
is stated in the abstract prepared by appellant that the court sus- 
tained this demurrer. That statement is obviously incorrect. 
The demurrer was offered but no action of the court upon it any- 
where appears. Moreover, a memorandum filed by the court in 
announcing its decision, as well as the judgment itself, which 
appears in the short transcript filed with us, negatives the idea 
that the case went off on demurrer. The judgment recites the 
appearance of plaintiff and the Illinois Surety Company by their 
respective attorneys, the waiver of a jury, then recites that the 
parties submit the cause to the court “upon the pleadings, the 
evidence and the proof adduced, and the court having heard and 
duly considered the same, and being fully advised in the prem- 
ises, doth find the issues in favor of the defendant Illinois Surety 
Company, wherefore, it is considered and adjudged,” etc. Ob- 
viously, this is not a judgment upon a demurrer. In fact we do 
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not understand that beyond this recital in the abstract learned 
counsel for appellant so contend. 


[1] In rendering his decision in the case the learned trial 
judge filed a memorandum which has been brought up by appel- 
lant. As this finding or memorandum was not made at the re- 
quest of either party, and does not therefore fall within the pro- 
visions of section 1972, Revised Statutes 1909, it has not the 
effect of a finding under that statute, that is, does not have the 
effect of a special verdict, as do such findings. South St. Joseph 
Land Co. vs. Bretz, 125 Mo. 418, loc cit. 423, 28 S. W. 656, and 
is to be treated as a general verdict. See Lesan Advertising Co. 
vs. Castleman (Sup.) 177 S. W. 597. As was said by our 
Supreme Court in Mead vs. Spalding, 94 Mo. 43, 6 S. W. 384, 
while such opinion cannot be made to take the place of instruc- 
tions, or a finding of facts given as an instruction, “the opinion 
of the trial court may be cited and used in the consideration of 
the case presented by the record, and in that respect is often of 
great value to us; but it is no part of the record upon which the 
case must be determined in this court.” That the appellate 
courts have availed themselves of such memorandum without 
having been bound by it as part of the record, appears in very 
many cases, 

[2] In the case at bar no declarations of law were asked unless 
the demurrer to the evidence which we have before referred to 
as not having been passed upon may be considered as such; no 
declarations of law as such were given. It is clear that this case 
was determined by the trial court largely on the weight of 
evidence, the evidence being conflicting. Where that is the case, 
if no error has been made in the application of law, the finding 
of the trial court is conclusive upon our court. Jordan vs. Davis, 
and other cases post. 

[3] We cannot state the case better on its facts or on its law 
than stated by the learned trial judge, and hence avail ourselves 
of the memorandum filed by him, not, as before said, as con- 
clusive upon us, or as part of the record proper, but as a correct 
and succinct statement of facts and of the law. For a better 
understanding, however, of one of the principal points of con- 
troversy in the case, it is well to say that article IIT of the con- 
tract and bond, in substance, provides that no alterations shall 
be made in the work, nor extra work done, except upon written 
order of the architects, and article V, in substance, provides :— 

“Should the contractor at any time refuse or neglect to supply 
a sufficiency of properly-skilled workman, or of materials of the 
proper quality, or fail in any respect to prosecute the work with 
promptness and diligence, or fail in the performance of any of 
the agreements herein contained, such refusal, neglect or failure 
being certified by the architects, the owner shall be at liberty after 
three days’ written notice to the contractor to provide any such 
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labor or materials, and to deduct the cost thereof from any money 
then due, or thereafter to become due to the contractor, under 
this contract; and if the architects shall certify that such refusal, 
neglect or failure is sufficient ground for such action, the owner 
shall also be at liberty to terminate the employment of the con- 
tractor for the said work and to enter upon the premises and 
take possession, for the purpose of completing the work included 
under the contract, of all materials, tools and appliances thereon, 
and to employ any other person or persons to finish the work, 
and to provide the materials thereof. * * * The expense in- 
curred by the owner herein provided, either for furnishing ma- 
terials or for finishing the work, and any damage incurred through 
such default shall be audited and certified by the architects, whose 
certificate thereof shall be conclusive and binding upon the 
parties.” 


The architects here referred to are Mariner & La Beaume, 
and the member of that firm who seems to have had charge of 
this particular work was Mr. Mariner. This by way of ex- 
planation. 

We use so much of the memorandum of the court above re- 
ferred to as we think material and necessary, as follows :— 


“On the 12th day of August, 1907, plaintiff A. H. Joblin en- 
tered into a contract with the defendant, the Banner Land & 
Building Company, for the erection of a certain dwelling house, 
for the faithful performance of which contract the Banner Land 
& Building Company and its co-defendant, the Illinois Surety 
Company, entered into a bond in the sum of $2,849. The con- 
tract and bond were in the usual form and provided for the work 
being done under the supervision of Mariner & La Beaume, 
architects, and for the making of alterations and payments under 
the contract on the certificates of such architects. 


“The work progresssed under the contract in the usual way 
until some time in the latter part of November, or the first of 
December, when the evidence discloses, the plaintiff visited the 
work and found no work being done and so reported to the 
architect, Mr. Mariner. 


“The architects then, under date of December 9th, 1907, gave 
to the defendant Banner Land & Building Company a notice, as 
provided in the contract, that owing to the fact that no work had 
been done on the building for some time past, they begged to 
call attention to article V of the contract and to notify said de- 
fendant that unless this work was started within three days from 
date they would take other means to complete the contract. 

So far, there is no controversy in the evidence. The evidence 
discloses that then the architect sought to locate Mr. Morris, the 
president of the Banner Land & Buiding Company, but found 
him out of the city. At the same time the agent of the defendant 
Illinois Surety Company, having received notice of the existing 
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condition, took the matter up in a general conference between 
Mr. Mariner, the architect, Mr. Atwood and Mr. Hopkins, repre- 
senting the defendant Illinois Surety Company. As to what was 
then done, the witnesses differ. Mr. Mariner. testifies that he 
took the matter up with Mr. Atwood and informed him that 
Mr. Morris, the president of the Banner Land & Building Com- 
pany, was out of town and asked him how to proceed with the 
least possible delay, and states that from that time on he pro- 
ceeded to do the work on the day basis; and on consultation with 
Mr. Atwood employed William Morris to superintend the work; 
that thereafter all payments were made after approval by Mr. 
Atwood, agent of the Illinois Surety Company; and that there- 
after he (Mr. Mariner) discharged Morris and employed one 
Murphy to complete the work. 

“In brief, Mr. Mariner’s testimony is to the effect that at or 
about December 9th, and after the giving of the notice under 
date of December 9th, above referred to, he as the representative 
of the owner and with the consent of the defendant Illinois 
Surety Company, proceeded with the completion of the work on 
behalf of the plaintiff, and that the connection of the Banner 
Land & Building Company with the work from that time on 
ceased, 

“On the other hand, Mr. Atwood testified that on receipt of 
a copy of the notice of December 9th, he took the matter up 
with his Chicago office, and as a result thereof Mr. Hopkins, 
representing the defendant Surety Company, came to St. Louis, 
and that he and Mr. Hopkins and Mr. Mariner took the matter 
up and it was agreed that the work should be continued by the 
Banner Land & Building Company under the direction of its su- 
perintendent, Mr. William Morris, and that the payments should 
be made with the O. K. of Mr. Mariner and himself, Mr. At- 
wood; that thereafter he continued to O. K. such payments as 
were made on account of the work and labor done and material 
furnished by the Banner Land & Building Company, and so con- 
tinued up to January 20, 1908, when, according to his testimony, 
a man named Murphy came into his office with an order for some 
$650 for completing the work; and that he then, for the first 
time, learned that the work was not being completed by the 
Banner Land & Building Company. 

“In addition to this, there is the testimony of Mr. William 
Morris to the same effect as that of Mr. Atwood, that he, as 
superintendent of the Banner Land & Building Company, was 
continuing the work and did so continue it until he was pre- 
vented from further doing so by Mr. Mariner; and furthermore, 
the defendant’s contention on this point is supported by the 
action of the parties at the time, as evidenced by their letters. 
In a word, if the position of Mr. Mariner and of the plaintiff 
that the connection of, the Banner Land & Building Company 
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with the work was terminated at or about December 9th, when 
the notice above was given, why was it necessary for the archi- 
tects to again, under date of December 20th, give to the Banner 
Land & Building Company a notice to proceed to complete the 
brickwork within three days or that they would relet the contract ? 
“The determination of the question of fact as to whether or 
not the defendant Banner Land & Building Company renounced 
the contract or abandoned the work or whether, on the other 
hand, they were so slow in the completion of the work that the 
architects, under the provision of the contract, gave them the 
three days’ notice provided for in the contract and took the fur- 
ther steps therein provided for the completion of the work by 
other parties, is, in the opinion of the court, determinative of the 
case; and for that reason the evidence on this point has been 
given most careful consideration, and as a result of that considera- 
tion, the court has concluded that the Banner Land & Building 
Company did not renounce the contract or abandon the work. 


“And this conclusion is supported by the action of the parties 
themselves, for, if the Banner Land & Building Company re- 
nounced the contract, then it was not necessary that the arciutects 
should give to them any notice, but the plaintiff would have had 
the right to proceed to complete the work without any notice. 
But instead of so doing, the parties themselves at all times pro- 
ceeded under the theory that the céntract had not been renounced 
and that the conditions existed which are covered by article V 
of the contract in question. 


“And if the conditions covered by article V did exist, then, 
even though we should presume, which the court does not find, 
that all steps, as provided by that article, were properly taken by 
the architects before completion of the work, nevertheless, the 
failure of the plaintiffs to allege and prove that the expense in- 
curred by the owner for finishing the work had been audited and 
certified by the architect is fatal to his right to recover. See 
American Bonding Co. vs. Gibson County, 127 Fed. 671 [62 
C. C. A. 397]. 


“In that case the provisions of the contract were the same as 
those of article V of the contract here in question, and there all 
steps were properly taken, as provided by the contract in said 
article V. ‘The plaintiff brought suit against the bonding com- 
pany to recover the cost of completing the work. The plaintiff 
there, as here, neither alleged nor proved that the architects had 
audited and certified the expense and damage incurred by the 
county through. the default of the contractors, and for lack of 
this certificate the defendants insisted the suit was prematurely 
brought and no recovery could be had; and it was held that the 
obtaining of this certificate of the architects was a condition 
precedent to the plaintiff’s right of action, and that the petition 
must allege and the fact must be proven that at the time of the 
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bringing of the suit the expense, damages, etc., had been audited 
and certified by the architects, or that the architects had legally 
refused to do so, though properly requested.” 

We may add here that this same case of American Bonding 
& Trust Co. vs. Gibson County was again before the United 
States Circuit Court of Appeals of the Sixth Circuit and fol- 
lowed on the above point. See 145 Fed. 871, 76 C. C. A. 155, 
7 Ann. Cas. 522. 

Continuing, the learned circuit judge refers to Heidbrink vs. 
Schaffner, 147 Mo. App. 632, 127 S. W. 418, as a case particu- 
larly relied upon by the plaintiff below and as one in which a 
construction of an article similar to article V was involved, and 
distinguishes that case from the one at bar, in that there the con- 
tractor had absolutely renounced the contract, hence it was held 
that no notice or certificate was necessary. 

Continuing, the learned trial judge said :— 

“How different, however, is the case at bar. As above set out, 
not only does the evidence here fail to show any renunciation of 
the contract, but the parties, particularly the architects, here at 
all times, at least up to the time of issuing a certificate authoriz- 
ing the plaintiff to take over and complete the work, attempted 
to proceed under the provisions of article V of the contract, and 
this fact is shown in the plaintiff’s own case. And furthermore, 
the court, as above set out, has found from the evidence that 
there was no renunciation of the contract, or even abandonment 
thereof, and that the work was continued up to December 21, 
1907, when, as Mr. Mariner says, he discharged Mr. William Mor- 
ris, who was conducting the work for the Banner Land & Build- 
ing Company and turned the work over to Mr. Murphy.” 

Accordingly the court found for the defendant, judgment fol- 
lowing. 

We have read all of the evidence as set out in the abstract filed 
with great care and find no reason to hold that the conclusion 
arrived at by the learned trial court is not supported by sub- 
stantial evidence, and we think that in the determination of the 
cause that court has correctly applied the principles of law here 
applicable. We accordingly adopt it as our own. 

[4] Learned counsel for appellant argues that defendant did 
not plead want of certificate from the architects, citing among 
other authorities Nodaway Drainage District No. 1 vs. Illinois 
Surety Co., 252 Mo. 543, loc. cit. 558 and 563, 160 S. W. 999. 
It is true that the answer does not plead the lack of the certificate 
called for in paragraph 5 of the contract. But the case was tried 
on the theory that this paragraph was before the court and that 
defendant relied upon the absence of the certificate. ‘Thus when 
plaintiff offered to prove the value of the work and material it was 
agreed that the witnesses, if present, would testify as to the cor- 
rectness of these items, counsel for defendant, however, reading 
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this article V at length, made specific objection to the competency 
of the evidence on the ground that under article V “an audited 
and certified statement of the architect is the only method of 
proving” the liability of the defendant for these items. Without 
passing on the objection the court admitted the evidence. No 
objection was made by counsel for plaintiff, that the absence of 
a certificate had not been pleaded. The case was tried on the 
theory that the question as to the necessity of the certificate was 
in issue. In fact, unless that was so, the citation of counsel for 
plaintiff to the trial court of Heidbrink vs. Schaffner, supra, which 
the trial judge states was a cause upon which counsel for de- 
fendant “place great stress,’ would have been useless, as the 
question of the necessity of a certificate was there the principal 
point in decision. Parties are held to the theory on appeal upon 
which they tried the case. 

So too, it is argued on the authority of Lackland vs. Renshaw 
et al., 256 Mo. 133, 165 S. W. 314, that this being a hired surety 
and the doctrine strictissimi juris not applying that no harm 
resulted from the absence of the certificate. In the face of the 
finding of the trial court for the defendant on the evidence, we 
do not think the Lackland Case controlling or applicable here. 

Appellant’s learned counsel attack the conclusions of law as 
set out in the memorandum filed as if they were before us for 
review. While we adopt them, we are not to deal with them as 
before us for review. As before remarked, we cannot treat them 
as part of the record or as determinative of any question of law 
in them; we use them only as expressing our view of the facts 
and the law. Ina case such as this, in which the trial was before 
the court, a jury having been waived, the evidence heard, no 
declarations of law asked, and a finding for defendant and judg- 
ment accordingly entered, the case stands as upon a general 
verdict in favor of the defendant. Treating the memorandum 
as surplusage, and as not before our court, the judgment itself is 
nothing more nor less than a general finding and judgment in favor 
of the defendant on disputed, controverted evidence in the case. 
See Patterson vs. Patterson, 200 Mo. 335, loc. cit. 340, 98 S. W. 
613, as also Lesan Advertising Co. vs. Castleman, supra, and to 
what is said in that case in the dissenting opinion, 165 Mo. App. 
575, loc. cit. 603, 148 S. W. 433, approved by the Supreme Court. 
In brief, it is such a finding and judgment as cannot be reviewed 
on appeal, “unless declarations of law are asked and refused, in 
order that the appellate court may see upon what theory the case 
was tried. Unless this is done the finding of the court is in- 
controvertible here.” Jordan vs. Davis, 172 Mo. 599, loc. cit. 608, 
72 S. W. 686, and cases there cited; Chrisman vs. Scholl, 177 
Mo. App. 58, loc. cit. 60, 164 S. W. 131. 
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So our court held in Olive Street Bank vs. Phillips, 179 Mo. 
App. 488, 162 S. W. 721, where at page 494 in the official report 
it is said :— 

“As the cause was tried below before the court without a jury, 
a jury having been waived, and no declarations of law were asked 
by either party and none given, if there is any substantial evidence 
upon which to base the judgment below, and if the latter can be 
held to be correct upon any theory whatsoever, it is our duty to 
sustain it.” 

The judgment of the circuit court is affirmed. 

Nortoni and Allen, JJ., concur. 


On Motion for Rehearing. 


Norronl, J. 

On motion for rehearing it is earnestly argued the court did not 
sufficiently consider the principal point presented in the appeal 
which is to the effect that notwithstanding the finding of the 
court on the facts the judgment should be for plaintiff. It is 
said in this connection that article V, authorized the architect to 
terminate all relations with the contractor, take the work out of 
his hands, and complete it otherwise. Also that in any view of 
the evidence it appears the architect discharged the contractor— 
Banner Land & Building Company—on December 21st and com- 
pleted the building through Murphy by the day’s work. In this 
the architect acted for plaintiff, but under the contract provisions 
conferring authority on the part of defendant with respect of the 
matter as well. Therefore it is said that as the architect termin- 
ated the relations of the contractor and took the building out of its 
hands on December 21st the mere fact that the architect failed to 
issue certificates of audit for the bills accrued thereafter is of no 
consequence in view of the recent decision of the Supreme Court 
in the case of Lackland vs. Renshaw, 256 Mo. 133, 165 S. W. 314, 
for that it appears all of the moneys expended went into the com- 
pletion of the building and no substantial loss was entailed on the 
surety as a result of the failure of the architect to audit the bills 
and issue certificates in the precise form required by the contract. 
But it is clear this argument predicates upon the fact that the 
architect dispensed with the contractor and took charge of the 
work on December 21st under the authority of the contract. 
Manifestly such does not appear with the case in its present 
posture before us. In any view—and so much is conceded—the 
court found all of the facts against plaintiff. 

[5] It is not conceded that the architect discharged the con- 
tractor and took charge of the work on December 21st, as the con- 
tract requires. Article V of the contract authorizes the owner, for 
failure on the part of thé contractor to properly prosecute the 
work, to provide labor and materials and complete the same. But 
this provision appears to be operative only after three days’ written 
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notice to the contractor. On December 9th the architect, acting 
for the owner, gave the contractor proper notice calling attention 
to article V of the contract and reciting substantially that unless 
the work was taken up on or before the 12th of December, the 
architect would take charge of it under the contract. But the 
evidence is—and manifestly in view of the finding of the court 
for defendant the court so found the fact to be—that the owner 
did not act on this notice and in accordance with it. On the con- 
trary the architect, Mr. Mariner, Mr. Atwood, the surety com- 
pany agent, and Mr. Hopkins, the vice-president of defendant 
surety company, met and agreed the work should proceed in 
charge of the contractor under the supervision of William Morris. 
This agreement manifestly operated to dispense with the notice 
theretofore given on December 9th by the architect, and, accord- 
ing to the finding of facts, the contractor remained in charge of 
the work until December 21st, through its superintendent William 
Morris. Finally, on December 21st, the architect peremptorily 
discharged the contractor and settled accounts with William 
Morris, its superintendent. ‘Thereupon one Murphy was placed 
in charge of the work, it is said under arrangement for compen- 
sation by the day, and as the representative of plaintiff owner to 
complete the building. It is true the architect had authority under 
article V of the contract to dispense with the contractor, but he 
could only do so on giving three days’ notice, and, moreover, the 
architect is required by article V to certify that the “refusal, 
neglect, of failure” on the part of the contractor “is sufficient 
ground for such action”; that is, of dispensing with the con- 
tractor’s services and taking charge of the work to be completed 
under the direction of the owner. No notice whatever was given 
by the architect in respect of this matter, and no certificate of any 
sort was made by him concerning the ground of his action in 
discharging the contractor on December 21st. Moreover, it ap- 
pears that on the very day before, the architect treated the con- 
tractor as still in charge of the work, for he served a written 
notice on it—Banner Land & Building Company—to complete the 
brickwork within three days thereafter, The court evidently 
found the fact to be that the architect never terminated the con- 
tractor’s relation as such with the building, and that he merely 
took charge of the work on December 21st without heeding 
whatever the contract requirement in respect of that matter. As 
we read and interpret article V of the building contract, it was 
a condition precedent to the right of the owner to discharge the 
contractor and take charge of the work to give three days’ written 
notice of his intention to do so through the architect. This pro- 
vision touching three days’ notice refers as well, in our view, to 
the right of the owner through the architect to dispense with 
the contractor and take charge of the work for the purpose of 
completing the building as it does to subject-matter immediately 
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following that provision concerning his right to provide labor and 
materials with respect to which the contractor is in default. In 
this view it appears the architect was a mere interloper when he 
dispensed with the contractor and discharged it and its super- 
intendent, William Morris, on December 21st and took charge of 
the building for plaintiff owner to complete it by day labor. Such 
being. true, of course, the question concerning the sufficiency of 
certificates of audit in respect of expenditures after that date is 
of no avail, for that in no view of the case can the surety be held 
for work done by the owner after December 21st through em- 
ploying men by the day in completing the building when the owner 
was without right whatever in dispensing with the contracter 
and taking possession of the building. It is manifest that the 
architect bungled the matter in failing to dispense with the con- 
tractor and in taking over the work for plaintiff owner without 
heeding the provisions of article V of the contract touching that 
matter. 

The motion for a rehearing should be overruled. It is go 
ordered. 

Reynolds, P. J., and Allen, J., concur. 


WHITTON vs. AMERICAN NAT. INS. CO. (No. 6285.)* 
(Court of Appeals of Georgia.) 


1, INSURANCE—ACCIDENT POLICY—TOTAL DISABILITY. 


Under the precise terms of the contract sued upon the insurer agreed 
to pay a certain sum in twenty equal annual installments of 
$50 each “in the event of the total and permanent loss of sight 
of both eyes, or loss of both arms, or both legs, or one arm 
and one leg, or one eye and one limb, of the insured,” or in 
the further event that the insured should become “totally and per- 
manently disabled to. such extent as to render it impossible for him 
to engage in any gainful occupation whatever.” The contract itself 
expressly declared that “the total and permanent disability referred 
to must be such that there is neither then nor at any time thereafter 
any work, occupation, or profession that the insured can sufficiently 
do or follow to earn or obtain any wages, compensation, or profit.” 
The evidence showed the loss by accident of one eye only by the plain- 
tiff, and did not show that he was totally disabled within the meaning 
of that term as defined in the contract itself, since it appears that the 
plaintiff was not wholly unable to earn or obtain any wages, compen- 
sation, or profit. 


(For other cases, see Insurance, Cent. Dig. § 1310; Dec. Dig. § 524.) 
2. NONSUIT APPROVED. 
In view of the ruling above, the court did not err in awarding a nonsuit. 


* Decision rendered, Jan. 27, 1916. 87 S. E. Rep. 827. Syllabus by the 
Court. 
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Error from Superior Court, Haralson County; Price Edwards, Judge. 
Action by J. B. Whitton against the American National Insurance 
Company. Judgment for defendant, and plaintiff brings error. Affirmed. 


Bunn & Trawick, of Cedartown, for Plaintiff in Error. 
Griffith & Matthews, of Buchanan, for Defendant in Error. 


Wade, J. Judgment affirmed. 


RABB vs. NORTH AMERICAN ACCIDENT INS. CO.* 
(Supreme Court of Idaho.) 


3. INSURANCE—HEALTH AND ACCIDENT POLICY—NOTICE 
AND PROOF OF INJURY—SUFFICIENCY OF EVIDENCE. 


The evidence examined, and held to be sufficient to establish the fact that 
notice of the accident was given and proof of the injury was made. 

(For — cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. Dig. 
§ 665.) 


4. INSURANCE — HEALTH AND ACCIDENT POLIC Y—CON- 
STRUCTION—AMOUNT OF RECOVERY. 


The contract of insurance and the evidence examined, and held, that the 
insured is not limited in his recovery to one-third of ‘the principal 
sum named in the policy, therein mentioned as the amount to be 
paid, in lieu of any other indemnity, for the loss of one of his eyes, 
since it appears that, as a result of the accident whereby he lost his 
eye, he sustained another injury which resulted in his total loss of time 
and in the continuous inability to engage in any and every kind of 
business or labor, for which he is entitled to recover as provided in 
paragraph (c) of the policy. e \ 

(For om) cases, see Insurance, Cent. Dig. §§ 1309, 1316, 1317; Dec. Dig. 
§ 530. 


Appeal from District Court, Shoshone County; William W. Woods, 
Judge. . 


Action by John Rabb against the North American Accident Insurance 
Company, a corporation. From judgment for plaintiff, defendant ap- 
peals. Affirmed. 


Walter H. Hanson, of Wallace, for Appellant. 
Chas. E. Miller and J. H. Wixom, both of Wallace, for Respondent. 


* Decision rendered, Jan. 5, 1916, 154 Pac. Rep. 493. 
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McKUNE vs. CONTINENTAL CASUALTY CO.* 
(Supreme Court of Idaho.) 


On Rehearing. 


3. INSURANCE— FORFEITURE FOR NONPAYMENT OF PRE- 
MIUM—WAIVER. 


Where an insurance company issues a policy upon which the premium is 
payable in four installments, the payment of the first, second, third, 
and fourth installment to continue the policy in force for respective 
periods of two, two, three, and five months, all such periods to be 
computed successively from the date of the policy, which was No- 
vember 8, 1912, and credit is given the insured for the first payment 
at the time of the issuance of the policy, and an installment of the 
premium was received by the insurance company only on January 
20, 1913, and upon February 20, 1913, notice was given by the com- 
pany that the second installment should be paid, and on February 
24th the insured was killed, which fact was known to the company 
on March 3d, and the company never recalled the demand made for 
payment of the second installment and received payment out of 
wages due the insured on March 20th and retained said money until 
April 29th, held, that the payment made on January 20th continued 
the policy in force for two months from its date, and that the con- 
duct. of the company amounted to a waiver of the conditions of 
the policy wherein forfeiture is declared as a penalty for nonpayment 
of installments of premium. 

(For other cases, see Insurance, Cent. Dig. §§ 372-378, 1041-1056, 1058- 
1070; Dec. Dig. § 177, 392.) 


4. INSURANCE—NONPAYMENT OF PREMIUM—FORFEITURE— 
WAIVER—PRESUMPTION. 

An insurance company may waive forfeiture for noncompliance with the 
provisions of a policy by its own conduct, and, as a forfeiture is not 
favored, waiver will be inferred whenever it is a reasonable infer- 
ence from the facts. The provisions of the policy alone do not of 
themselves work a forfeiture. 


(For other cases, see Insurance, Cent. Dig. §§ 703, 761, 780, 826, 840, 904, 
943-946, 1026, 1027, 1030, 1035, 1040, 1057; Dec. Dig. § 310, 371, 388.) 


5. INSURANCE—FORFEITURE CLAUSE—WAIVER—EVIDENCE 
—PLEADING, 

Ordinarily, evidence of a waiver is not admissible, unless waiver is 
pleaded; but this is true only where the party relying upon the 
waiver had an opportunity to raise it by proper pleading. It is not 
true, if waiver is properly relied upon by plaintiff as rebuttal matter 
to meet a defense raised by defendant. Held, that in this case the 
point of waiver is raised in rebuttal to meet the defense of forfeiture 
attempted to be raised by defendant. 


(For other cases, see Insurance, Cent. Dig. §§ 1554, 1632-1644; Dec. Dig. 
§ 645.) 


* Decision rendered, Sept. 25, 1915. On rehearin, Feb. 16, 1916. 154 
Pac. Rep. 990 
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Appeal from District Court, Lincoln County; Edward A. Walters, 
Judge. 

Action by Rose McKune against the Continental Casualty Company, 
a corporation. From a judgment for plaintiff, defendant appeals. Af- 
firmed. 


Budge & Barnard, of Pocatello, for Appellant. 
Paul S. Haddock, of Shoshone, for Respondent. 


MARYLAND CASUALTY CO. vs. GRACE. (No. 17148.)* 


(Supreme Court of Mississippi.) i 


1. INSURANCE—ACCIDENT INSURANCE—RIGHTS OF AS- 
SIGNEES. 


The assignee of a claim under a policy of accident insurance has no 
greater rights or superior claims than his assignor. 

(For other cases, see Insurance, Cent Dig § 488, 489, 494-496; Dec. Dig. 
§ 219.) 


2. INSURANCE—ACCIDENT INSURANCE—CONTRACT—EXECU- 
TION—EVIDENCE. 


Where a local insurance agent mailed a policy of accident insurance to 
the insured, who refused to accept it or pay the premium, but failed 
to return the policy, and, on being sued by the agent for the premium, 
assigned a claim for injury to her attorney so suing, after expiration 
of the policy term, in consideration of payment of the premium and 
costs to the agent and dismissal of the suit, there was never any 
liability on the policy, since it was not actually accepted, and had 
expired before the: assignment and subsequent. suit, which was the 
only constructive acceptance. 


(For — cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. Dig 
§ 665.) 


In banc. Appeal from Circuit Court, Leflore County; Monroe Mc- 
Clurg, Judge. ; 


Action by M. B. Grace, as assignee of D. C. Jones, against the Mary- 
land Casualty Company. From a judgment for plaintiff, defendant ap- 
peals, and plaintiff prosecutes a cross-appeal from an order vacating a 
prior default judgment in his favor. Judgment set aside, and suit dis- 
missed. 


Gardner & Whittington, of Greenwood, for Appellant. 
M. B. Grace, of Greenwood, pro se. 


* Decision rendered, Feb. 7, 1916. 70 South. Rep. 577. 
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CASUALTY, SURETY AND MISCELLANEOUS. 


SUPREME COURT OF NEW YORK. 


APPELLATE DIVISION, THIRD DEPARTMENT. 


PEOPLE 
US. 


STANDARD PLATE GLASS & SALVAGE CO., INc.* 


INSURANCE—GLASS INSURANCE—CON TRACT OF INSUR- 
ANCE. 

Where defendant corporation proposed by contract to care for plate glass, 
for a fixed term, for a certain consideration, and to replace the 
broken glass, if a breaking occurred within the period of the con- 
tract, defendant was attempting to do an insurance business, in viola- 
tion of the statute, the provision of the contract relating to care of 
the glass being merely for an inspection, and really for the protection 
of the insurer. 


(For other cases, see Insurance, Cent. Dig. § 114; Dec. Dig. § 2.) 


Appeal from Special Term, Albany County. 

Action by the People against the Standard Plate Glass & Salvage 
Company, Inc., to vindicate its charter for doing an insurance business. 
Judgment for plaintiffs, and from it, and an order, defendant appeals. 
Affirmed. 


The following is the opinion of the trial court, per Rudd, J.:— 

“This action is brought, asking for a judgment vacating the charter 
of the defendant and annulling its corporate existence, upon the ground 
and for the reason that the defendant company has exercised insurance 
powers and is doing an insurance business, contrary to the statute. The 
defendant interposed a demurrer to the complaint, alleging a single 
ground that the complaint fails to set forth facts sufficient to constitute 
a cause of action. 


“This action is brought under an order of the Special Term granting 
leave to the Attorney General, pursuant to section 131 of the General Cor- 
porations Law (Consol. Laws, c. 23). The defendant is clearly doing, or 
attempting to do, an insurance business. Defendant’s proposed contract 
provides for the care for a fixed term, for a certain consideration, of 
plate glass, and in the event that the glass is broken within the period of 
the running of the contract the defendant agrees to replace the broken 
glass. A plate glass insurance policy issued by a company authorized to 
do plate glass insurance provides for the replacing of glass in the event 
of its being broken or for the payment of a given sum of money, either 
one or the other. The fact that the defendant’s contract provides, 
in addition to the replacing of a broken glass to keep the glass puttied 
in the frame during the period of the contract is quite beside the mark. 
This provision of the contract is simply in the nature of an inspection, 
and is really for the protection of the company insuring the glass. Be- 


a SS 


* Decision rendered, Jan. 5, 1916. 156 N. Y. Supp. 1012. 
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cause the company agrees to inspect and to putty does not alter in any 
way the nature of the contract. No plate glass owner enters into one 
of these contracts, agreeing to pay a stipulated sum for the purpose of 
having his window glass puttied; he takes it for the purpose of insuring 
himself against loss by reason of the breakage of the glass. It looks like 
=r to evade the provisions of the Insurance Law (Consol. Laws, 
c. 23). 

“The demurrer is overruled, and the plaintiff may enter judgment ab- 
solute, annulling the corporate existence of the defendant, with the costs 
to the plaintiff and against the defendant. 


Argued before Kellogg, P. J., and Lyon, Howard, Woodward, and 
Cochrane, JJ. 


Randolph M. Newman and Meyer Levy, both of New York City, 
for Appellant. 

Egburt E. Woodbury, Atty. Gen. (Wilbur W. Chambers, Deputy 
Atty. Gen., of counsel), for the People. 


Opinion of the trial court, per Rupp, J. 

This action is brought, asking for a judgment vacating the 
charter of the defendant and annulling its corporate existence, 
upon the ground and for the reason that the defendant company 
has exercised insurance powers and is doing an insurance business, 
contrary to the statute. The defendant interposed a demurrer to 
the complaint, alleging a single ground, that the complaint fails to 
set forth facts sufficient to constitute a course of action. 

‘This action is brought under an order of the Special Term 
granting leave to the Attorney General pursuant to section 131 
of the General Corporations Law (Consol. Laws, c. 23). ‘The 
defendant is clearly doing, or attempting to do, an insurance busi- 
ness. Defendant’s proposed contract provides for the care for 
a fixed term, for a certain consideration, of plate glass, and in 
the event that the glass is broken within the period of the running 
of the contract the defendant agrees to replace the broken glass. 
A plate glass insurance policy issued by a company authorized 
to do plate glass insurance provides for the replacing of glass in 
the event of its being broken or for the payment of a given sum of 
money, either one or the other. The fact that the defendant’s 
contract provides, in addition to the replacing of a broken glass 
to keep the glass puttied in the frame during the period of the 
contract is quite beside the mark. This provision of the contract 
is simply in the nature of an inspection, and is really for the pro- 
tection of the company insuring the glass. Because the company 
agrees to inspect and to putty does not alter in any way the nature 
of the contract. No plate glass owner enters into one of these 
contracts, agreeing to pay a stipulated sum for the purpose ‘of 
having his window glass puttied, he takes it for the purpose of 
insuring himself against loss by reason of the breakage of the 
glass. It looks like an attempt to evade the provisions of the In- 
surance Law (Consol, Laws, c. 28). 
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The demurrer is overruled, and the plaintiff may enter judgment 
absolute, annulling the corporate existence of the defendant, with 
the costs to the plaintiff and against the defendant. 

Argued before Kellogg, P. J., and Lyon, Howard, Woodward, 
and Cochrane, JJ. 


" Per Curiam. 
Judgment and order unanimously affirmed, on the opinion of 

Mr. Justice Rudd at Special Term, with costs, with usual leave 

to answer on payment of costs in this court and in the court below. 


SUPREME COURT OF NEW YORK. 


SPECIAL TERM, ERIE County. 


COMMERCIAL CASUALTY CO. or Newark, N. J., 
Us. 


RICE et AL.* 


1. INSURANCE—CASUALTY INSURANCE — CANCELLATION — 
RETURN OF PREMIUM. 


Where the insurer, pursuant to a right reserved in a policy of casualty 
insurance, cancels it, such insurer must return to the assured any 
unearned premium which it has received. 


(For other cases, see Insurance, Cent. Dig. §§ 509-512; Dec. Dig. § 230.) 


2. INSURANCE—CASUALTY INSURANCK— CANCELLATION— 
LIABILITY FOR PREMIUM. 


Where the insurer, pursuant to a right reserved in a policy of casualty 
insurance, cancels it, the assured must pay to the insurer the ore- 
mium earned and unpaid. 


(For other cases, see Insurance, Cent. Dig. §§ 509-512; Dec. Dig. § 230.) 


3. INSURANCE—CASUALTY INSURANCE—CANCELLATION— 
COMPUTATION OF EARNED PREMIUM. 

Where a policy of casualty insurance, not specifically providing for the 
method of arriving at the value of earned premiums in case of can- 
cellation, under the right reserved to either party, and stating that 
the date of cancellation should be the end of the policy period, was 
canceled by the insurer after eight months, the equitable way to fix 
the amount of the premium earned by the insurer was to charge the 
assured the agreed premium for the full term, and then to deduct 
the amount of the unearned premium on a pro rata basis; the clause 
providing that the date of cancellation should be the end of the 
policy period being merely intended to limit the liability of the in- 
surer to casualties happening prior to cancellation. 


(For other cases, see Insurance, Cent. Dig. §§ 509-512; Dec. Dig. § 230.) 
* Decision rendered, Feb. 2, 1916. 157 N. Y. Supp. 1. 
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4. INSURANCE—CASUALTY INSURANCE—CANCELLATION— 
COMPUTATION OF EARNED PREMIUM. 


Where a policy of casualty insurance provided that premiums should 
be computed on a basis of the total amount of compensation paid by 
the assured to their employees, also providing that in case the as- 
sured terminated the policy the compensation for the full original 
policy period should be computed upon the basis of the compensation 
to date of cancellation, the court, upon cancellation by the insurer 
after eight months of the term, in its action to recover the premium 
due, was justified, to make proper adjustment between the parties, 
in assuming that for the whole year compensation would be paid the 
employees of the assured at the same rate as for the eight months. 


(lor other cases, see Insurance, Cent. Dig. §§ 509-512; Dec. Dig. § 230.) 


Appeal from City Court of Buffalo. 

Action by the Commercial Casualty Company of Newark, N. J., 
against A. J. Rice and another. From a judgment for defendants, plain- 
tiff appeals. Reversed, and new trial granted. 


Gibbons & Pottle, of Buffalo, for Appellant. 
Charles J. Staples, of Buffalo, for Respondents. 


WHEELER, J. 

The plaintiff, on the 8th day of March, 1912, issued to the de- 
fendants two policies insuring them against loss by casualty to 
employees during the period of one year. The premium agreed 
to be paid in the first of these policies was based upon the com- 
pensation to be paid such employees during the year. It was 
estimated such compensation would be $11,000 for the year, and 
the rate was 40 cents per $100. In and by the policy it was stipu- 
lated that if the entire compensation paid should exceed the esti- 
mated sum of $11,000, then the assured should immediately pay 
the company an additional premium at the rate of 40 cents per 
$100 on the excess. When the policyewas issued the defendant 
paid the company $44 on the estimated compensation. 

The second policy covered a different class of employees and 
contained substantially the same terms and provisions, except the 
rate of premium was to be'3 cents per $100 on the amount of 
compensation paid, and at the time it was issued $3.30 was paid 
as premium upon the estimated compensation of $11,000, and for 
all over that amount an additional sum at the same rate was 
agreed to be paid on the excess. These policies further provided 
that either the insurance company or the assured might at any 
time cancel the policies at their election. 

It was stipulated on the trial that the insurance company did, 
on the 19th day of November, 1912, duly cancel and terminate 
the policies pursuant to the terms and conditions contained in 
them. The policies contained a clause or provision that in case 
the assured terminated the insurance “the compensation for the 
full original policy shall be computed upon the basis of the com- 
pensation to date of cancellation, and the carned premium calcu- 
lated at short rates in accordance with the table printed herein.” 
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The policies, however, contain no clause stating how the premium 
earned shall be computed or ascertained where the insurance com- 
pany itself cancels the policy, and the dispute in this action arises 
over the sums due or owing in this case, where the assured did 
not cancel, but the company terminated the policies. 

It was stipulated on the trial that the total compensation paid 
employees from the date of the policies, March 8, 1912, to the 
day of their termination, November 19, 1912, was the sum of 
$15,222.57. The insurance company sued, claiming there was 
due and owing it a balance for premiums of $18.16. The de- 
fendants by answer, and by way of counterclaim, alleged and 
claimed there was due them by reason of the policies a balance of 
$3.65. The court below awarded the defendants judgment for 
this sum, together with the costs of the action, whereupon the 
plaintiff appealed to this court. 


[1] The cancellation having been made pursuant to the right 
reserved in the policies, neither party is put in default by reason 
of such cancellation. Nevertheless such cancellation cannot be 
made without the insurance company returning to the assured any 
unearned premium which it has received. Buckley vs. Citizens’ 
Ins. Co., 188 N. Y. 399, 81 N. E. 165, 13 L. R. A. (N. S.) 889; 
Tisdell vs. New Hampshire Fire Ins. Co., 155 N. Y. 163, 49 
N. E. 664, 40 L. R. A. 765; Nitsch vs. Am. Central Ins. Co., 
152 N. N. Y. 635, 46 N. E. 1149; Stone vs. Franklin Fire Ins. 
Co., 105 N. Y. 543, 12 N. E. 45; Van Valkenburgh vs. Lenox F. 
Ins. Co., 51 N. Y. 465; George Hotel Co. vs. Liverpool & L. & G. 
Ins. Co., 122 App. Div. 152, 106 N. Y. Supp. 732; Partridge vs. 
Milwaukee M. Ins. Co., 13 App. Div. 519, 43 N. Y. Supp. 632, 
affirmed 162 N. Y. 597, 57 N. E. 1119; Marshall vs. Reading 
Fire Ins. Co., 78 Hun, 83, 29 N. Y. Supp. 334. 

[2] The converse of the proposition must be true, that if the 
assured has not paid the premium earned, the assured is still 
legally obligated to the company to pay such an amount. This is 
simple justice and equity. 

[3] Where the contract of insurance does not specifically pro- 
vide for the method or arriving at the value of earned premiums 
in cases of cancellation of the policy, the obvious equitable way 
of fixing the amount is to charge the assured the agreed premium 
for the full term, and then deduct therefrom the amount of the 
unearned premium on a pro rata basis. This method of arriving 
at a balance is absolutely fair to both parties, and seems to be the 
rule recognized by the court. Applying this principle of adjust- 
ment to the facts in the case, what is the sum by way of premiums 
with which the defendants are properly chargeable before they 
can claim a rebate for the term shortened by the cancellation by 
the insurance company ? 

It is stipulted that the compensation paid up to and including 
November 19th (practically eight months of the term) was the 
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sum of $15,222.57. If the same rate of compensation were con- 
tinued to be paid by the defendants to the end of the policy year 
the total compensation to employees would have amounted to the 
sum of $22,833.85. By-the terms of the first policy, the defendants 
were obligated to pay on the excess over $11,000 the further sum 
of $47.34, and on the second of the policies in question the further 
sum of $3.54, making in all, by the way of additional premium, 
$50.87. The sum of $50.87 the policies would have earned over 
and above what was actually paid by the defendants at the time 
the policies were issued. If we add to this the amount of $47.30 
paid at the time the policies were written, we have a total of 
$98.17, as the cost to the defendants of the insurance for the 
full year. This sum the defendants would have been required to 
pay when the policies were issued, had the amount of compensa- 
tion to employees been known or definitely ascertainable. It, 
nevertheless, was the premium agreed to be paid for a year’s 
insurance against casualties. As matter of fact, the policies were 
canceled by the company after a life of eight months, so that the 
company on a pro rata basis is entitled to receive only two-thirds 
of the total yearly premium. From the sum of $98.17 should be 
deducted, therefore, for unearned premiums, one-third that 
amount, $32.72, leaving a balance of $65.45 as the eight months 
earned premium. The defendants, however, at the time the 
policies were issued, paid $47.30. This amount deducted from 
$65.45 leaves a balance still owing by the defendants to the com- 
pany of $18.15, which is the amount the plaintiff sought to recover 
in the action. 

[4] It may be urged that there is no evidence in the record 
showing the total compensation paid employees for the year did 
or would amount to the sum of $22,883.85. It is true the record 
is silent as to what the actual compensation paid amounted to, and 
the sum of $22,833.85 is only reached by assuming that amount 
paid by way of compensation to employees would continue at the 
same rate for the balance of the year. We think that, for the 
purposes of making the proper adjustment between the parties, 
we are justified in the assumption. .The policies in question ex- 
pressly provide that in case the assured had terminated the policies 
“the compensation for the full original policy period shall be 
computed upon the basis of the compensation to date of can- 
cellation.” While in this case the cancellation was by the com- 
pany, and not by the assured, nevertheless the policies furnish 
a ready and convenient method of arriving at the amount of 
yearly compensation to which both parties assented. We need 
only invoke the homely adage that “it is a poor rule which does 
not work both ways.” Certainly it seems equitable to figure on 
the basis followed, in the absence of positive evidence of the 
amount actually expended. We therefore think the trial court 
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erred in rendering judgment for the defendants instead of for 
the plaintiff. 

We have carefully considered the opinion of the court below in 
disposing of this case. The judge presiding at the trial in the 
court below appears to have based his decision on the wording of 
clause K of the policies, relating to cancellation, wherein it is 
stated, “The date of cancellation shall then be the end of the policy 
period,’ and concludes that, in view of such language, the 
premium to be paid must be computed entirely on the compensa- 
tion paid employees up to November 19th, to wit, $15,222.57, 
without regard for the compensation paid for the whole ‘year. 
In this we think the court below was in error, and that all that was 
intended by the words “The date of cancellation shall be the end 
of the policy period” is that the liability of the insurance company 
under the policies was by the terms limited to casualties happen- 
ing prior to the date of cancellation. For such purposes the time 
between the date of issue and that of cancellation became “the 
policy period.” We need only revert again to the language of 
the policies already quoted, that where the assured terminates 
the policy “the compensation for the full original policy period 
shall be computed upon the basis of the compensation to date of 
cancellation.” ‘This clearly indicates that, for the purpose of 
adjustment, the entire yearly compensation is to be taken into 
consideration, and simply the compensation to the date of can- 
cellation. 

We are of the opinion the judgment of the court below should 
be reversed, and a new trial granted. So ordered, but without 
costs of this appeal to either party. 
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SUPREME COURT OF WISCONSIN. 









WISCONSIN ZINC CO. 






vs. 


FIDELITY & DEPOSIT CO. or MaryLanp.* 
1. INSURANCE—CONSTRUCTION OF CONTRACT—USUAL AND 
ORDINARY MEANING. 


When the language used in a policy is unambiguous, its usual and ordi- 
nary meaning should be attributed to it. 

(For other cases, see Insurance, Cent. Dig. §§ 292, 294-298; Dec. Dig. 
§ 146.) 


2. INSURANCE— CASUALTY INSURANCE—CONSTRUCTION— 
SETTLEMENT BY INSURER. 


Under a policy indemnifying an employer for injury to an employee to 
* Decision rendered, Jan. 11, 1916. 155 N. W. Rep. 1081. 
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an amount not exceeding $5,000 on a single claim, agreeing to pay 
the expenses incurred in defending a suit against the insured, pro- 
viding that no action could be maintained by the insured against 
the insurer unless begun to recover a loss defined by the policy after 
final judgment rendered in an action by the injured employee 
against the insured employer, in which the insured agreed not to 
voluntarily assume any liability nor interfere in any negotiations or 
legal preceedings conducted by the insurer, nor, except at its own 
expense, to settle any claim or to incur any expense without the con- 
sent of the insurer, except for imperative surgical relief, and in 
which the insurer reserved the right to settle any claim or suit, the 
insurer did not obligate itself to settle a claim which could be set- 
tled for $5,000 or less, and so relieve the insured of liability; and 
hence, where the insured suffered a judgment for $12,500 and the 
insurer contributed $5,000, the insured could not recover the balance 
of $7,500 which he was required to pay in satisfaction of the judg- 
ment. 


(For other cases, see Insurance, Dec. Dig. § 512.) 


3. INSURANCE—CASUALTY INSURANCE—BREACH OF DUTY. 

Under such policy, the insurer was not made the agent of the insured for 
the purpose of making a settlement, but had the right to consider its 
own interests as paramount to those of the insured, and to decide 
whether they would be best subserved by settling or contesting the 
claim; and hence there could be no breach of such duty so as to lay 
a foundation for the insured’s action in tort for the insurer’s failure 
to settle without trial. 


(For other cases, see Insurance, Dec. Dig. § 512.) 


4. INSURANCE—CASUALTY INSURANCE—CONDITIONS PRE- 
CEDENT—JUDGMENT. 

Under such policy, there was no liability on the part of the insurer until 
a judgment was recovered by an employee and paid by the insured. 

(For other cases, see Insurance, Cent. Dig. § 1298; Dec. Dig. § 514.) 

5. INSURANCE—CASUALTY INSURANCE—INSURER’S RIGHT 
TO SETTLE CLAIM—VALIDITY GF PROVISION. 


In such a policy the parties have a right to insert such provisions as they 
see fit so long as they do not contravene public policy, and the pro- 
vision that the insurer shall have the exclusive right to settle claims, 
which right may, in good faith be exercised to its full extent by the 
insurer for its own benefit and advantage, is valid. 


(For other cases, see Insurance, Dec. Dig. § 512.) 

6. INSURANCE—CASUALTY INSURANCE—CONSTRUCTION OF 
POLICY—INTENTION. 

As to such policies, the courts have no power to add or subtract any 


thing from the contract actually made, but must so interpret it as to 
carry out the intention of the parties. 


(For other cases, see Insurance, Dec. Dig. § 512.) 

7. INSURANCE—CASUALTY INSURANCE—CONTRACT TO DF- 
FEND—NEGLIGENCE. 

Where the insurer in a casualty policy assumes the duty of defending 
and negligently breaches such duty, the insured party has a remedy. 

(For other cases, see Insurance, Dec. Dig. § 512.) 


8 XINSURANCE—CASUALTY INSURANCE — SETTLEMENT— 
FRAUD. 


Under a policy indemnifying an employer against loss from personal 
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injury to his employees, wherein the insured agreed to defend, in 
the name and on behalf of the insured, any suit against the insured 
for damages on account of personal injury to’ his employees, and 
reserved the right to settle any claim or suit, and wherein the in- 
sured agreed not to voluntarily assume any liability, or to interfere 
with proceedings conducted by the insurer or to settle any claim, 
the power of settlement given to the insurer could not be used for 
the purpose of fraud or oppression or be exercised in bad faith. 


(For other cases, see Insurance, Dec. Dig. § 512.) 


9. INSURANCE—CASUALTY INSURANCE—ACTION FOR 
FRAUD—SUFFICIENCY OF COMPLAINT. 

Allegations of a complaint, in an action by an employer insured under a 
policy indemnifying him for loss from personal injury to his em- 
ployees, that the insurer knew the hazards attending litigation against 
an employer and the liability of suffering a large judgment, that it 
was bound to settle a claim before trial, and that, instead of acting 
on behalf of the insured, it acted in its own interests and in bad 
faith toward the insured, and failed to settle, whereby a larger judg- 
ment was obtained, requiring the insurer to pay the maximum of 
the claim and the insured to pay the excess of the judgment, liberally 
construed on demurrer, and in view of the failure to move to make 
it more definite and certain, sufficiently alleged bad faith. 


(For other cases, see Insurance, Cent. Dig. §§ 1575-1580, 1584-1586, 1592, 
1598; Dec. Dig. § 629.) 


Appeal from Circuit Court, Grant County; George Clementson, 
Judge. ; 

Action by the Wisconsin Zinc Company against the Fidelity & De- 
posit Company of Maryland. From an order overruling a demurrer to 
each of three alleged causes of action, defendant appeals. Order over- 
ruling the separate demurrers to the first and second causes of action 
reversed, and remainder of order affirmed, and cause remanded, with 
directions to sustain the demurrer to the first and second causes of action. 


The complaint in this case sets out three causes of action, 
arising out of the same transaction: One on contract, one in tort, 
and one based on fraud. The defendant demurred to each of 
said causes of action, on the ground that the complaint did not 
state facts sufficient to constitute a cause of action. A demurrer 
was also interposed on the ground that several causes of action 
were improperly united. The court, in deciding the demurrer, 
stated :-— 

“T have specially considered the cause of action set forth in the 
third count of the complaint, and as to that I am ‘satisfied that 
the demurrer is not well taken.” 

An order was accordingly entered overruling the demurrer, 
from which order the defendant appeals. 


The first cause of action alleges the corporate capacity of 
plaintiff and defendant, and that plaintiff is in the mining business, 
and that defendant is engaged in the business of writing casualty 
and indemnity insurance, and duly licensed to transact business in 
the state of Wisconsin. The complaint then sets forth that in 
March, 1912, the plaintiff and defendant entered into a contract 
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of indemnity insurance, whereby for value received the defendant 
agreed to indemnify the plaintiff against loss for one year from 
liability imposed by law upon the plaintiff for damages on account 
of bodily injuries or death suffered by its employees, subject to 
the limitation of $5,000 for loss from an accident resulting in 
bodily injuries to or in the death of one person; that defendant 
undertook to settle or defend in the name and on behalf of plain- 
tiff any suit brought against it to enforce a claim, whether 
groundless or not, for damages on account of bodily injuries or 
death suffered by any of its employees within the period covered 
by the policy; that in October, 1912, one Clyde Mayhew, an 
employee of the plaintiff, suffered a severe bodily injury, which 
resulted in the loss of his right arm; that such injury was caused 
by said Mayhew coming in contact with an insufficiently guarded 
belt, and was one for which liability was imposed by law upon 
the plaintiff and was covered by the policy of insurance; that 
under the terms of said policy settlement of all claims and the de- 
fense of all suits brought thereon was left exclusively in charge 
or under the control of the defendant; that said Mayhew made 
claim against the said plaintiff for the sum of $5,000, and offered 
to settle with the plaintiff and release all his claim for damages 
upon payment of said sum, which sum was a fair and reasonable 
amount for said injury; that the defendant was so informed, and 
plaintiff performed all the conditions of the contract on its part 
to be performed; that notwithstanding the fact that it was an 
injury for which liability was imposed by law, and the defendant 
had undertaken on plaintiff’s behalf the exclusive control and 
management of said claim and negotiations for settlement thereof, 
the defendant refused and failed to settle with said Mayhew; that 
thereafter suit was brought by said Mayhew against the plaintiff, 
to recover damages in the sum of $25,000; that before trial said 
Mayhew offered to settle his claim and dismiss the suit and re- 
lease all claim for damages against the plaintiff herein upon pay- 
ment of the sum of $4,000, and that such offer was made to a 
duly authorized representative of the defendant; that said de- 
fendant failed and refused to carry its contract, and permitted 
the said suit to go to judgment, and that judgment was rendered 
therein against the plaintiff for the sum of $12,500 and taxable 
costs; that thereafter said suit was appealed to the Supreme 
Court of the state of Wisconsin, and the judgment rendered 
therein was affirmed; that thereafter plaintiff was compelled to 
pay said Mayhew in satisfaction of said judgment the sum of 
$7,500 in addition to the $5,000 and interest contributed by the 
defendant, and that defendant has refused to reimburse the 
plaintiff to the extent of $7,500; that notwithstanding the de- 
fendant by its contract had agreed to indemnify the plaintiff to 
the amount of $5,000 in addition to all interest on the verdict and 
all costs, against all damage from liability imposed by law as 





Misc.| Wisconsin Zinc Co. vs, Fidelity & Deposity Co. 461 


alleged herein, and to defend or settle all suits brought on said 
claims, the said defendant, although it had an opportunity to do 
so, wholly failed and refused to make settlement, and thus in- 
demnify said plaintiff, and thereby occasioned said plaintiff 
damage to the amount of $7,500, and that payment of said sum 
has been demanded and refused. 


The second cause of action reiterates substantially all of the 
allegations found in the first cause of action, and in addition 
thereto alleges that the defendant negligently and carelessly failed 
and refused to settle with Mayhew, although it knew, or could 
have known by the exercise of reasonable care, that any suit 
brought upon said claim was attended with great danger, as the 
accident was one for which liability was imposed by law; that 
before trial said Mayhew offered to settle for $4,000, but that the 
defendant negligently and carelessly failed and refused to carry 
out the contract in reference to making a settlement, and negli- 
gently permitted said suit to go to judgment, and that it was 
defendant’s duty, having undertaken in the plaintiff’s behalf the 
exclusive control and management of the claim and negotiations 
for settlement and the defense of the suit, to conduct itself in 
respect to said negotiations for compromise and management of 
the defense of said suit with reasonable degree of care, skill, and 
diligence for the protection of plaintiff’s interest; that the de- 
fendant was negligent in the performance of the duties which it 
assumed, and wholly failed in the diligent performance thereof, 
in that it entirely failed to conduct said negotiations for settlement 
by way of compromise with reasonable skill and diligence, and 
negligently failed and refused to make a reasonable offer of 
compromise or settlement with said Mayhew, and negligently 
failed and refused to settle the claim before suit was brought, 
knowing, in the exercise of due care, that said injury was one 
for which liability was imposed by law, and failed and refused to 
cause said suit to be settled and adjusted for the sum of $4,000, 
which could have been done with the exercise of reasonable skill 
and diligence on the part of said. defendant; that notwith- 
standing the defendant had agreed to indemnify plaintiff from all 
damage from liability imposed by law, and had undertaken for a 
valuable consideration to settle or defend said suit, said defendant 
failed to use due and proper care and skill in adjusting said claim 
and in performing the terms and conditions of said contract of 
insurance so as to save the plaintiff harmless, as the defendant 
had contracted to do, and that by its unskillful and negligent 
conduct in the premises the plaintiff suffered damages in the sum 
of $7,500. 

The third cause of action sets forth substantially all of the 
facts contained in the first cause of action, and contains the 
following additional averments: That at the time of entering 
into the said contract and thereafter the defendant well knew the 
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hazards attending litigation of the character in which it became 
involved with Mayhew, and knew, or in the exercise of reasonable 
care should have known, the hazards attending the Mayhew 
claim and the danger of a large judgment being obtained by said 
Mayhew against the plaintiff; that under the circumstances and 
under its obligation to act in the settlement and defense of such 
claims in the name and on behalf of the plaintiff, it was the duty 
of the defendant to have settled said claim for $5,000, but that 
defendant, instead of acting on behalf of plaintiff in the matter, 
assumed a position hostile to plaintiff and plaintiff's interest, and, 
acting, not in behalf of plaintiff, but in its own interest and behalf, 
and in bad faith and fraudulently towards plaintiff, failed and 
refused to take advantage of the offer of settlement, and refused 
to make said settlement despite the fact that plaintiff, realizing 
the seriousness of the case and believing it was one in which 
it was liable, offered to pay one-third of any amount necessary 
to be paid in order to effect a settlement; that said defendant in 
bad faith refused to act in behalf of the plaintiff in the matter of 
the settlement of the Mayhew suit, and refused to make any offer 
of settlement or compromise with Mayhew, although frequently 
requested so to do; that after suit was commenced said Mayhew 
offered to settle for $4,000, but that said defendant in bad faith 
toward plaintiff, acting not on behalf of plaintiff, but in its own 
behalf and interest, and wholly disregarding and in hostility to the 
interest of the plaintiff, refused to accept the offer of compromise 
last aforesaid, despite the fact that it was a reasonable amount for 
the compromise of said suit, considering the nature and circum- 
stances of the injury and the law of the state of Wisconsin re- 
lating thereto and the danger of much larger judgment being 
obtained by Mayhew, and despite the fact that the plaintiff herein 
informed the defendant of the dangef's attending the suit of said 
Mayhew, and requested that said settlement be made and offered 
to contribute one-third of the amount demanded; that defendant, 
acting wrongfully toward plaintiff, permitted said suit to go to 
judgment, to the plaintiff's damage in the sum of $7,500. 

The insurance policy was made a part of the complaint. The 
provisions of the same material to a consideration of the ques- 
tions raised on the appeal are the following :— 

“Fidelity and Deposit Company of Maryland * * *  here- 
in called the Company * * * does hereby agree 

“(1) To indemnify Wisconsin Zinc Company of Platteville 
* * * herein called the Assured, against loss from the liability 
imposed by law upon the assured for damages*on account of 
bodily injuries or death suffered—(a) by any employee * * * 
of the Assured while engaged in the occupation and at the places 
named in statement numbered four of said schedule during the 
prosecution of the work described in said schedule. 
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“(2) To defend in the name and on behalf of the Assured any 
suit brought against the Assured, to enforce a claim, whether 
groundless or not, for damages on account of bodily injuries or 
death suffered, or alleged to have been suffered, by any person 
described in subsections (a) (employee of the Assured). * * * 


“A. The Company’s liability for loss from an accident re- 
sulting in bodily injuries to or in death of one person is limited to 
five thousand dollars, and, subject to the same limit for each 
person, the Company’s total liability for loss from any one accident 
resulting in bodily injuries to or in the death of more than one 
person is limited to ten thousand dollars. The expenses incurred 
by the Company in defending any suit, including the interest on 
any verdict or judgment and any costs taxed against the Assured, 
will be paid by the Company irrespective of the limit expressed 
above. 

“B. Upon the occurrence of an accident the Assured shall give 
immediate written notice thereof, with the fullest information 
obtainable at the time, to the Company, at its home office in 
Baltimore, Maryland, or to its authorized representative. If a 
claim is made on account of such an accident the Assured shall 
give like notice thereof with full particulars. If thereafter any 
suit is brought against the Assured to enforce such a claim, the 
Assured shall immediately forward to the Company at its home 
office every summons or other process as soon as the same 
shall have been served upon him. The company reserves the right 
to settle any claim or suit. Whenever requested by the Company, 
the Assured shall aid in securing information, evidence and the 
attendance of witnesses; in effecting settlements; and in prose- 
cuting appeals. The assured shall at all times render to the Com- 
pany all co-operation and assistance within his power.” 

“FE. The Assured shall not voluntarily assume any liability ; 
nor interfere in any negotiations or legal proceedings conducted 
by the Company on account of any claim; nor, except at his own 
cost, settle any claim; nor, without the written consent of the 
Company previously given, incur any expense; except that he 
may provide at the time of the accident, and at the cost of the 
Company, such immediate surgical relief as is imperative.” 

“K. No action shall be brought against the Company under or 
by reason of this Policy unless it shall be brought by the Assured 
for a loss, defined hereunder, after final judgment has been 
rendered in a suit, described hereunder, and within two years from 
the date of such judgment, to wit, for a loss that the Assured has 
actually sustained by the Assured’s payment in money—(a) of a 
final judgment rendered after a trial in a suit against the Assured 
for damages on account of the negligence of the Assured; (b) of 
the expenses (excluding any payment in settlement of a suit or 
judgment) incurred by the Assured in the defense of a suit against 
the Assured for damages on account of the negligence or alleged 
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negligence of the Assured. The company does not prejudice by 
this condition any defenses against such action that it may be 
entitled to make under this policy.” 


Williams & Stern, of Milwaukee, for Appellant. 
Kopp & Brunckhorst, of Platteville, for Respondent. 


BarNES, J. (after stating the facts as above.) 

[1] The rights of the parties to this litigation rest upon the 
insurance contract which existed between them. A determination 
of the true intent and meaning of that contract is therefore 
essential. When the language used is unambiguous, its usual 
and ordinary meaning should be attributed to it. Imperial Fire 
Ins. Co. vs. Coos County, 151 U. S. 452, 14 Sup. Ct. 379, 38 
L. Ed. 231; Rumford Falls Paper Co. vs. Fidelity & Casualty 
Co., 92 Me. 574, 43 Atl. 503. 

[2-7] There are four provisions of the policy which should be 
particularly considered in deciding the case. Two relate to 
positive undertakings of the defendant, one to a like understand- 
ing of the plaintiff, and one, to a right reserved by the defendant. 
The defendant agreed to indemnify the plaintiff for injury to a 
single employee to an amount not exceeding $5,000, and to pay 
the expenses incurred in defending any suit which might be 
brought, interest on the verdict, and taxable costs. But no action 
could be maintained against defendant by the insured under or 
by reason of the policy unless begun to recover a loss defined 
thereunder after final judgment had been rendered in an action 
brought by the injured employee against the employer. ‘The 
defendant further agreed to defend in the name and on behalf of 
the insured any suit brought against it for damages on account 
of bodily injuries to its employees. « The insured agreed not to 
voluntarily assume any liability nor interfere in any negotiations 
or legal proceedings conducted by the insurer; nor, except at its 
own cost and expense, to settle any claim; nor to incur any ex- 
pense without the consent of the company except for such im- 
mediate surgical relief as might be imperative. The insurer 
reserved the right to settle any claim or suit. In short, the de- 
fendant agreed to defend at its own cost any suit that might be 
brought, and to reimburse plaintiff to the extent of $5,000 on 
account of the damages that might be recovered and paid, to- 
gether with interest and costs, and reserved the right to settle any 
claim or suit; and plaintiff on its part agreed not to make any 
settlement except at its own expense. 

While the vast majority of claims for personal injuries to a 
single individual would not involve the payment of $5,000, still 
this limitation on liability is an important one to the insurer, and 
one which presumably affects the amount of premium to be paid 
for indemnity. Responsibility on the part of the insured beyond 
the amount of the premium paid has also a tendency to induce 





Misc.| Wisconsin Zinc Co. vs, Fidelity & Deposity Co. 465 


caution in providing safety appliances and devices. The pro- 
vision prohibiting the insured from making settlements is of 
even greater importance to the insurer. The matter is left with 
the party who pays all the indemnity in most cases, and who pays 
a large part of it in the rest of them. It is pretty evident that if 
the insurer intrusted the matter of making settlements to its 
numerous policyholders, its existence would be precarious. We 
are all apt to be generous when it comes to spending the money 
of others. So long as the law countenances and to some extent 
encourages insurance of this character, the right of making volun- 
tary settlements must, almost as a matter of necessity, rest with 
the insurer rather than with the insured. An insurance company 
could hardly be expected to do business on any other basis, be- 
cause it furnishes the only safeguard available against the pay- 
ment of excessive damages. 

When the defendant assumed the defenses of the action and 
paid the cost of the litigation and interest on the verdict and 
contributed $5,000 toward the payment of damages, it complied 
with all the obligations which it expressly assumed, unless it be 
held that the defendant was bound to protect the plaintiff by 
settling every claim where settlement could be made for $5,000 
or less. This latter suggested construction of the contract we 
deem to be entirely untenable. There is no agreement on the 
part of the defendant to settle any claim, and no duty imposed 


upon it to do so, unless such agreement or duty is implied or is 
to be inferred from the provisions which prevented the plaintiff 
from settling and reserved the right in the defendant to make 
settlement. 


The plaintiff seeks to sustain its first cause of action on the 
theory that defendant by its contract obligated itself to settle the 
claim in question because settlement could be made for $5,000 or 
less and the plaintiff thus relieved of liability. As to the second 
cause of action, it is urged that defendant, having obligated the 
plaintiff not to settle, and having reserved to itself the right to 
do so, was bound to exercise ordinary care, prudence, and judg- 
ment in making a settlement, and if it failed to do so, it was 
guilty of a wrong for which recovery might be had. In this con- 
nection it is further urged that by the insurance contract the 
plaintiff constituted the defendant its agent for the purpose of 
making settlements, and that for a breach of duty in failing and 
refusing to make a settlement advantageous to the plaintiff in 
this case, it is liable to its principal. There is no liability on the 
insurance contract under its provisions until a judgment is re- 
covered by an employee and is paid by the insured. Stenbom vs. 
Brown-Corliss Engine Co., 137 Wis. 564, 119 N. W. 308, 20 
L. R. A. (N. S.) 956; Cornell vs. Travelers’ Ins. Co., 175 
N. Y. 239, 67 N. E. 578; Carter vs. Ins. Co., 76 Kan. 275, 278, 
91 Pac. 178, 11 L. R. A. (N. S.) 1155, and cases cited; Allen 


Vol. XLVII—29. 





466 Insurance Law Journal Vol. 47, {[Apr., 1916. 


vs. Ins. Co., 76 C. C. A. 265, 145 Fed. 881, 7 L. R. A. (N. S.) 958, 
and cases cited. ‘There is no language in the policy that can 
fairly be construed to mean that defendant obligated itself to 
settle any and all claims that might be settled for $5,000 or less. 
No case is called to our attention where any such construction 
has been placed. on similar contracts, and we doubt if any can be 
found. One or two cases are cited as so holding, but they do not 
do so, 

The courts which have passed upon questions akin to those 
arising on the first and second causes of action in cases involving 
similar contracts correctly hold that the parties to the contract 
have a right to insert such provisions therein as they see fit, so 
long as those provisions do not contravene public policy, and that 
the courts have no power to add to or subtract anything from the 
contract actually made, but must so interpret it as to carry out 
the intention of the parties. They further hold that the parties 
may agree, and that under such contracts they do agree, that the 
insurer shall have the exclusive right to settle claims, and that 
this right may be exercised to its full extent by the insurer for 
its own benefit and advantage, subject to the qualification that it 
acts in good faith. Rumford Falls Paper Co. vs. Fidelity & 
Casualty Co., supra; Schmidt vs. Travelers’ Ins. Co., 244 Pa. 
286, 288, 289, 90 At. 653, 52 L. R. A. (N. S.) 126; Munro vs. 
Maryland Casualty Co., 48 Misc. Rep. 183, 96 N. Y. Supp. 705; 
New Orleans & C. R. Co. vs. Maryland Casualty Co., 114 La. 154, 
38 South. 89. See note to this case, 6 L. R. A. (N. S.) 562, 564; 
Schencke Piano Co. vs. Philadelphia Casualty Co., 157 App. Div. 
917, 142 N. Y. Supp. 1143. This case was affirmed without 
opinion, and was again affirmed without opinion in the Court of 
Appeals on October 26, 1915. We have been favored with the 
briefs in that court, and from them it appears that the action was 
one brought to recover for failure to exercise proper care and 
diligence in making a settlement which would have proved ad- 
vantageous to both the insured and the insurer had it been made. 

The parties here might, if they so willed, agree that the de- 
fendant should settle whenever settlement would prove ad- 
vantageous to the assured, or that it would exercise ordinary care 
in negotiating settlements. The reservation of a right to settle is 
a mere option, which however, cannot be used for fraudulent 
purposes. We can find nothing in the contract by which the 
defendant agrees to make any settlement, nor whereby it agreed to 
exercise ordinary care in the matter of negotiating settlements. It 
would be an arbitrary assumption to say that the parties intended 
that their contract should contain such important provisions and 
still omitted any express mention of them. The first two causes 
of action are based on these propositions. 


There are two classes of cases relied on by the plaintiff, neither 
of which affect the questions before us. One of them has arisen 
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where the insurer in violation of its contract obligation refuses to 
assume the defense of an action. ‘There it is held that the in- 
surance company by breaching its contract releases the assured 
from its obligation not to settle, and that upon such breach the 
assured may make any reasonable settlement that prudence and 
good judgment would dictate, and that the i»surer becomes liable 
for the amount paid, not exceeding the limit of the indemnity 
which it agreed to furnish. St. Louis Beef Co. vs. Casualty Co., 
201 U. S. 173, 26 Sup. Ct. 400, 50 L. Ed. 712; Butter Bros. vs. 
American Fidelity Co., 120 Minn. 157, 139 N. W. 355, 44 L. R.A. 
(N. S.) 609; Interstate Casualty Co. vs. Wallins Creek Coal 
Co., 164 Ky. 778, 176 S. W. 217. In.the other class of cases 
it is held that, the insurer, having agreed to assume and conduct 
the defense of actions brought to recover damages for injuries, 
assumes the obligation of conducting such defense with ordinary 
care, skill, and prudence, and that if it fails to do sc, it is guilty 
of actionable negligence for which there may be a recovery. 
These cases are based on the unquestionably sound doctrine that, 
where there is a negligent breach of a legal duty, the injured 
party has a remedy. Attleboro Mfg. Co. vs. Frankfort M. A. 
& P. G. Ins. Co. (C. C.) 171 Fed. 495, and cases cited. There 
is a legal duty to defend. Here there is a right reserved to 
settle, but no legal duty is assumed to exercise ordinary care in 
making a settlement. 

The question of agency is relied on, and is discussed at some 
length. The language of the contract does not warrant the con- 
clusion that the defendant was intended to be made the agent of 
the insured for the purpose of making a settlement. ‘The re- 
lation which the parties occupied to one another forbids such a 
construction. If defendant was the agent of the plaintiff, then it 
would be its duty as such to use its, best efforts to further the in- 
terests of the plaintiff. Such duty would obligate it to settle all 
claims that might be compromised for $5,000 or less, where there 
was any probability of a larger recovery in the event of suit. It 
would require the defendant, in every case where its interest came 
in contact with that of the insured, to disregard its own interest. 
It is plain enough that under a contract of insurance like the one 
under consideration the/interest of the insured and insurer may, 
at times, be hostile and adverse. This is such a case. It was 
clearly to the advantage of the plaintiff that settlement be made. 
If defendant believed that there was a meritorious defense to the 
action, and that the case was one where recovery was doubtful 
or improbable, it was for its interest to contest the case. It might 
avoid liability altogether, and, in the event of defeat, would not 
be called upon to pay much more than if it settled. It either had 
the right to consider its own interests as being paramount or it 
had not. Under the language of the policy, we think it had such 
right. If it had, there was no agency, at least in the sense 
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Claimed, because if defendant had the right to decide whether 
its interests would be best subserved by settling or contesting the 
claim, then in the nature of things it could not be the agent of 
some one else for the purpose of making a settlement and charged 
with the duty of doing so if settlement was desirable from the 
standpoint of the principal. The two ideas are entirely in- 
compatible. 

We hold as to the first cause of action that the contract, fairly 
construed, did not obligate the defendant to settle claims where 
settlement could be made for $5,000 or less. We hold as to the 
second cause of action that there was no legal duty on the part 
of the defendant to settle, and hence there could be no breach of 
such a duty and that no foundation is laid for an action in tort. 


[8-10] This brings us to a consideration of the third cause of 
action. The insurance contract in question places the insured at 
a serious disadvantage in the matter of settling claims in cases 
where only partial indemnity is afforded. The policyholder is 
unable to protect himself from heavy loss unless he is able to 
settle his liability over and above the amount for which he is 
indemnified, and there may be some question about his even 
having this right under his contract. The power of settlement 
given the insurer cannot be used for the purposes of fraud or 
oppression, and the courts, in so far as they have passed upon 
the question, hold that the power conferred must not be exercised 
in bad faith. Some of the decisions heretofore cited imply that 
for such there may be a recovery, and we entertain no doubt that 
this is the true rule. Indeed the defendant does not claim other- 
wise. The difficulty with the complaint in this particular is its 
paucity of allegation of specific facts tending to show bad faith. 
It is argued by the appellant that this count in the complaint does 
nothing more than charge that there was a legal duty on the 
part of the defendant to consider the interests of both parties in 
making the settlement, and that it considered its own interests 
only and ignored those of the plaintiff, and that such action con- 
stituted bad faith. If we were convinced that this construction 
is correct, then we would have to sustain the demurrer, because 
such a conclusion would be drawn from an interpretation of the 
contract not warranted in law. But we think such a construction 
would be rather narrow and technical. Pleadings are now con- 
strued on demurrer with exceeding liberality. No motion has 
been made to make the complaint more definite and certain. In 
deciding on whether a good cause of action is stated in the third 
count, we are not at liberty to look into the record on the appeal 
in the Mayhew Case to determine whether or not the plaintiff 
may be able to prove a case of bad faith. We are of the opinion 
that the allegations are broad enough to enable the plaintiff to 
prove such a case if the necessary facts to make it out exist. 
While the defendant had the right to consult what it deemed to 
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be its own interest in making a settlement, it could not abuse the 
power vested in it and recklessly and contumaciously refuse to 
settle if it was apparent that in all reasonable probability its con- 
duct would not only result in damage to the plaintiff, but also in 
loss to itself. Neither could it exercise the right conferred for 
the purpose of perpetrating a fraud on the plaintiff. Inasmuch 
as plaintiff is entitled to submit its proofs under this count of 
the complaint, we forbear any extended discussion of the evidence 
essential to establish a cause of action. The order of the court 
in effect overrules the demurrer to all three of the causes of 
action alleged in the complaint. 

That part of the order overruling the separate demurrers to 
the first and second causes of action is reversed, and the re- 
mainder of the order is affirmed, and the cause remanded, with 
directions to sustain the demurrers to the first and second causes 
of action. No costs are allowed either party, except that re- 
spondent is required to pay the clerk’s fees. 


COURT OF APPEALS OF GEORGIA. 


PRONTAUT 
vs. 


H. C. LORICK CO. 


H. C. LORICK CO. 
US. 


PRONTAUT. 





(Nos. 6501, 6502.) * 


5. INSURANCE—CORPORATE STOCK—COMMISSION FOR 
SELLING— LIMITATION ON AMOUNT—OPERATION OF 
STATUTE. 


The provisions of the nineteenth section of the general insurance act 
of 1912 (Acts 1912, p. 129; Park’s Ann. Code, § 2440), prohibiting 
officers and agents of insurance companies from receiving a com- 
mission of more than 10 per cent on sales of the capital stock of 
such companies, refers to sales in which such officers or agents are 
dealing either directly or indirectly for the insurance company itself, 
and has no reference to a case where one who happens to be an 
officer or agent of an insurance company is selling stock belonging 
to himself or to some person, firm, or corporation to whom the in- 
surance company had previously sold the stock. 


(For other cases, see Insurance, Cent. Dig. § 38; Dec. Dig. § 33.) 


* Decision rendered, Jan. 20, 1916. 87 S. E. Rep. 716. Syllabus by the 
Court. 
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Error from City Court of Richmond County; W. F. Eve, Judge. 

Action between Henry Prontaut and the H. C. Lorick Company. 
Krom the judgment, both parties bring error. Judgment on main bill of 
exceptions affirmed, and cross-bill dismissed. 


C. E. Dunbar, of Augusta, for Plaintiff in Error. 
A. F. Purdy and D. G. Fogarty, both of Augusta, for Defendant in 
Error. 


Russe, C. J. 
Judgment on the main bill of exceptions affirmed; cross-bill 
dismissed, 


NATIONAL LIVE STOCK INS. CO. vs. SIMMONS. 
(No. 8915.)* 


(Appellate Court of Indiana.) 


1. INSURANCE—BREACHES OF WARRANTY—ESTOPPEL. 


An applicant for insurance, an uneducated man, who could not read 
writing, did not read the application, and it was not read to him be- 
fore he signed it, and the policy was left in the possession of a mort- 
gagee of the insured property. The applicant fully, truthfully, and in 
good faith answered all questions asked him by the agent, but the 
agent incorrectly answered one question without asking the applicant, 
and incorrectly answered another question because of a misconstruc- 
tion of the applicant’s answer. Held, that the applicant had a right 
to believe that the agent had recorded his answers correctly and had 
asked all questions required, and the insurer was estopped from 
relying upon a breach of warranty.* 


(For other cases, see Insurance, Cent. Dig. §§ 999-1015; Dec. Dig. § 379.) 


2. INSURANCE—FORFEITURE—NOTICE OF SICKNESS OF IN- 
SURED ANIMAL. 

A policy of insurance on a horse required insured to give notice forth- 
with by telegraph or telephone of any sickness or accident of the in- 
sured animal. The horse became sick about 2 o’clock in the after- 
noon and died at midnight. Insured lived four miles from town, and 
his entire time during the brief sickness of the horse was taken up 
in giving it necessary attention. Held, that notice given the following 
day was given within a reasonable time. 

(For other cases, see Insurance, Cent. Dig. §§ 1328-1336; Dec. Dig. § 539.) 


Appeal from Circuit Court, Gibson County; Simon L. Vandeveer, 
Judge. 

Action by John J. Simmons against the National Live Stock Insur- 
ance Company. Judgment for plaintiff, and defendant appeals. Affirmed. 


Mitchell S. Meyberg, of Indianapolis, for Appellant. 
Claude A. Smith and Marsh T. Lewis, both of Princeton, for Appellee. 


* Decision rendered, Jan. 14, 1916. 111 N. E. Rep. 18. 





State vs. Geddes. 


STATE vs. GEDDES. (No. 109.)* 
(Court of Appeals of Maryland.) 


1. INSURANCE — REGULATION —OFFENSE BY “INSURANCE 
BROKER”—STATUTE 


‘Under Code Pub. Civ. Lone art. 23, § 218, providing that whoever for 
compensation acts or aids in any manner in negotiating contracts of 
insurance or reinsurance, or placing risks or effecting insurance or 
reinsurance for a person other than himself, not being a duly ap- 
pointed solicitor, agent, or officer of the company in which such 
insurance or reinsurance is effected, shall be deemed an insurance 
broker, a clerk for hire for a firm of licensed insurance brokers who, 
while so employed, and acting under the firm’s instructions, delivered 
a policy of insurance effected by the firm and collected the premium, 
which he handed over to the firm, did not act as an insurance broker, 
so that he committed no offense in having acted without license as 
such, since none of his acts amounted to the negotiation of a con- 
tract or aiding therein. 

(For other cases, see Insurance, Cent. Dig. § 35; Dec. Dig. § 30.) 

(For other definitions, see Words and Phrases, First and Second Series, 
Insurance Broker.) 


2. INSURANCE — REGULATION — OFFENSE BY “INSURANCE 
BROKER”—STATUTE. 


One employed by a firm of licensed insurance brokers as a solicitor of 
insurance to be placed through the firm, receiving a commission on 


the business he brought in, was acting as an insurance broker within 
the definition of the statute, which does not make it necessary that 
a person, to be a broker, should be the sole intermediary between the 
insured and the company issuing the policy. 


(For other cases, see Insurance, Cent. Dig. § 35; Dec. Dig. § 30.) 


3. INSURANCE — REGULATION — OFFENSE BY. “INSURANCE 
BROKER”—STATUTE. 

One employed as a clerk by a firm of licensed insurance brokers, and 
paid a salary, whose clerical duties included the soliciting and pro- 
curing of customers for the firm, which he did in one instance, was 
acting as an insurance broker within the statute. 


(For other cases, see Insurance, Cent. Dig. § 35; Dec. Dig. § 30.) 


4. INSURANCE — REGULATION —OFFENSE BY “INSURANCE 
BROKER”—STATUTE. 
One employed on salary as clerk by a firm of licensed insurance brokers, 
who was sent to the agents of insurance companies to place a risk, 
was not acting as a broker as defined by the statute, since the service 
was distinctly of a clerical character, and rendered, not to the one 
seeking the insurance, but to the clerk’s employers. 


(For other cases, see Insurance, Cent. Dig. § 35; Dec. Dig. § 30.) 


5. INSURANCE — REGULATION — OFFENSE BY “INSURANCE 
BROKER”—STATUTE. 


One employed by a firm of licensed insurance brokers, who solicited ‘and 
obtained the renewal of a policy already in force, in so doing acted 


" # Decision rendered, Dec. 7, 1915. 96 Atl. Rep. 353. 
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as an “insurance broker,” as defined by the statute, the act of procur- 
ing the renewal being indistinguishable from the act of soliciting and 
procuring an original policy, so that the employee was guilty of an 
offense in so acting without a license. 


(For other cases, see Insurance, Cent. Dig. § 35; Dec. Dig. § 30.) 


Appeal from Criminal Court of Baltimore City; Carroll T. Bond, 
Judge. 

“To be officially reported.” 

Robert E. Geddes was indicted for violating the provisions of Code 
Pub. Civ. Laws in regard to insurance brokers in acting as such without 
having procured the license required by article 23, §§ 218, 219, and ac- 
quitted, and from the judgment the state appeals. Judgment reversed. 


Argued before Boyd, C. J., and Briscoe, Burke, Thomas, Urner, 
Stockbridge, and Constable, JJ. 


Lindsay C. Spencer, Asst. State’s Atty., of Baltimore, and Edgar 
Allan Poe, Atty. Gen. (William F. Broening, State’s Atty., of Baltimore, 
on the brief), for the State. 

Charles Clagett and William L. Marbury, both of Baltimore (James 
Thomas, of Baltimore, on the brief), for Appellee. 
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L. BLACK CO. vs. LONDON GUARANTEE & ACCIDENT 
CO., Limrrep.* 
(Court of Appeals of New York.) 


INSURANCE—CREDIT INSURANCE—“LOSSES.” 


Where a policy of credit insurance required the insured to furnish the 
insurer with a statement of his losses for the preceding year, the term 
“losses” is to be used in its ordinary’ commercial sense, and it is a 
breach of warranty for the insured to exclude from his statement of 
losses an account due from an insolvent who had, at that time, 
transferred his property to the insured for the benefit of creditors, 
where it appeared that the property was considerably less than the 
amount of the debts, and the creditors would suffer from loss, al- 
though it was not then determined. 

(For other cases, see Insurance, Dec. Dig. § 284.) 

ey definitions, see Words and Phrases, First and Second Series, 

Oss 


Appeal from Supreme Court, Appellate Division, Fourth Department. 

Action by the L. Black Company against the London Guarantee & 
Accident Company. From a judgment of the Appellate Term (159 App. 
Div. 186, 144 N. Y. Supp. 424), affirming a judgment for plaintiff, defend- 
ant appeals. Reversed and remanded. 


King, Waters & Page, of Syracuse (Louis L. Waters, of Syracuse, of 
counsel), for Appellant. 

Werner & Harris, of Rochester (Hiram R. Wood, of Rochester, of 
counsel), for Respondent. 


* Decision rendered, Jan. 11, 1916. 111 N. E. Rep. 241. 
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EMPIRE DEVELOPMENT CO. er. au. vs. TITLE GUAR- 
ANTEE & TRUST CO.* 


(Supreme Court of New York, Appellate Division, First Department.) 


1. INSURANCE—TITLE INSURANCE—CONSTRUCTION—RISK. 


Plaintiff received a deed of land conveyed under a contract providing 
that the puchaser should take title subject to all assessments on 
the premises becoming a lien after the date of two specified assess- 
ments which the vendor agreed to pay, and paid an assessment there- 
after becoming.a lien on the land, and sued to recover the amount of 
defendant title insurance company, which, after the assessment paid 
had become a lien, issued its policy insuring against “all loss or 
damage,” containing a schedule enumerating the liens, etc., excepted 
from the policy, but not mentioning such lien. Held, that plaintiff 
could recover only his actual loss, and that, as he took title subject to 
the lien which he had paid, there was no loss or damage, and the 
insurer was not liable. 


(For other cases, see Insurance, Cent. Dig. § 1131; Dec. Dig. § 42614.) 


2. INSURANCE—TITLE INSURANCE—NATURE OF CONTRACT. 


A policy of title insurance is essentially and solely a contract of indem- 
nity, and not a wagering policy, or even an expression of opinion 
backed by a forfeiture, so that the insured can recover only his actual 
loss, and cannot make the policy a subject of profit. 


(For other cases, see Insurance, Cent. Dig. § 165; Dec. Dig. § 119.) 


Appeal from Trial Term, New York County. 

Action by the Empire Development Company and Edward C. Gains- 
borg against the Title Guarantee & Trust Company. From a judgment 
in favor of plaintiffs upon a directed verdict, and from an order deny- 
ing a motion for a new trial, defendant appeals. Reversed, and complaint 
dismissed. _ 


Argued before Clarke, P. J., and McLaughlin, Laughlin, Scott, and 
Page, JJ. 


Harold Swain, of New York City, for Appellant. 
Joab H. Banton, of New York City, for Respondents. 


* Decision rendered, Jan. 21, 1916. 157 N. Y. Supp. 68. 
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INSURANCE CO. OF NORTH AMERICA er At. 
WELCH, Ins. Com’r, et au. (No. 7581.)* 


(Supreme Court of Oklahoma.) 


2. INSURANCE—POWER TO REGULATE. 

The business of insurance affected by the provisions of said act is of 
such a nature and affected with such a public interest as to justify 
legislative regulation thereof and of the rates charged by the com- 
panies engaged in such business. 

(For other cases, see Insurance, Cent. Dig § 3; Dec. Dig. § 3.) 


4. INSURANCE—STATUTE CREATING STATE INSURANCE 
BOARD—VALIDITY. 

Chapter 174, Sess. Laws 1915, p. 340, is not violative of the provisions of 
sections 22, 23, and 24 of article 6 of the Constitution, creating the 
insurance department and the office of Insurance Commissioner, nor 
does such act deprive the Insurance Commissioner of any powers or 
duties conferred upon him by the Constitution. 


(For other cases, see Insurance, Cent. Dig. § 4; Dec. Dig. § 4.) 


Error from District Court, Oklahoma County; Edward Dewees Old- 
field, Judge. 

Action by the Insurance Company of North America and others 
against A. L. Welch, Insurance Commissioner, and others. Judgment for 
plaintiffs, and defendants bring error. Affirmed. 


Burwell, Crockett & Johnson, of Oklahoma City, for Plaintiffs in 
Error. 

S. P. Freeling, Atty. Gen., and J. H. Miley and Smith C. Matson, 
Asst. Attys. Gen., for Defendants in Error. 


~* Decision rendered, Nov. 9, 1915. Rehearing denied Jan. 4, 1916. 154 
Pac. Rep. 48. Syllabus by the Court. 


NATIONAL LIVE STOCK INS. CO. vs. WARREN. 
(No. 1540.)* 


(Court of Civil Appeals of Texas. Texarkana.) 


2. INSURANCE—LIVE STOCK INSURANCE—FINDINGS. 

In an action on a policy insuring a horse, where there was no testimony 
suggesting that the death of the animal was due to one of the ex- 
cepted causes, the court is warranted in finding that the horse died 
from disease or accidental injuries as covered by the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 1785-1787; Dec. Dig. § 670.) 
* Decision rendered, Dec. 9, 1915. 181 S. W. Rep. 790. 
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Appeal from Smith County Court; Jesse F. Odom, Judge. 
Action by Hugh A. Warren against the National Live Stock Insur- 


ance Company. From judgment for plaintiff, defendant appeals. Af- 
tirmed. 


STUHT er ux vs. UNITED STATES FIDELITY & GUAR- 
ANTY CO. (No. 12852.)* 
(Supreme Court of Washington.) 


INSURANCE—LIABILITY INSURANCE—AUTOMOBILE INSUR- 
ANCE. 


In an action on a policy of automobile insurance which excepted damages 
caused by striking any portion of the roadbed and all loss or damage 
caused by upset of the insured machine, unless such upset is a direct 
result of a collision, evidence held to show that the machine upset 
at the edge of a bank, when the driver was attempting to make a quick 
turn, and that the damages were the result of its falling over the 
bank, and not by any collision. 

(For oe cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. Dig. 
§ 665.) 


Department 1. Appeal from Superior Court, King County; A. W. 
Frater, Judge. 

Action by H. C. Stuht and wife against the United States Fidelity & 
Guaranty Company. From a judgment for plaintiffs, defendant appeals. 
Reversed, and cause ordered dismissed. 


Shepard, Burkheimer & Burkheimer, of Seattle, for Appellant. 
Vince H. Faben, of Seattle, for Respondents. 
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OCEAN ACCIDENT & GUARANTY CORP. vs. COMBINED 
LOCKS PAPER CO. ET aAt.* 


(Supreme Court of Wisconsin.) 


1. INSURANCE—INDUSTRIAL INSURANCE POLICIES—RE- 
NEWAL. 


A transaction, whereby the premiums for an employer’s liability policy 
were increased, the terms of the policy being left the same, is equiva- 
lent to the making of a new contract of insurance. 


(For other cases, see Insurance, Cent. Dig. §§ 276-291; Dec. Dig. § 145.) 


2. INSURANCE—EMPLOYERS’ LIABILITY INSURANCE — PRE- 
MIUMS—PAYMENT. 


St. 1911, § 1978, declares that no corporation or person shall do any busi- 
ness of insurance in the state, except according to the restrictions im- 
posed by statute. Section 1919a declares that no policy shall be issued 
in the state, except through an agent who shall be a resident of the 
state and hold a certificate of authority under section 1976, while 
subdivision 4 declares that the section shall not prevent any insurance 
placed in violation thereof from taking effect. Section 195505 im- 
poses a penalty for violation of laws relating to insurance. Held, 
that a policy of insurance issued by a foreign insurer through its 
foreign office, though it had a local representative, being validated, 
the obligation of the insured to pay the premiums is also enforceable. 


(For other cases, see Insurance, Cent. Dig. §§ 28-32; Dec. Dig. § 24.) 


3. INSURANCE—EMPLOYERS’ LIABILITY INSURANCE — CON- 
STRUCTION. 

Where an employer’s liability policy provided a special rate of premium 
on discontinuance where the insured goes out of business, those in- 
sured jointly are not entitled to such premium where the policy is 
canceled at their request, only one of them going out of business. 


(For other cases, see Insurance, Cent. Dig. § 394; Dec. Dig. § 183.) 


Appeal from Municipal Court of Outagamie County; Thomas H. 
Ryan, Judge. 

Action by the Ocean Accident & Guaranty Corporation against the 
Combined Locks Paper Company and others. From a judgment for de- 
fendants, plaintiff appeals. Reversed and remanded, with directions. 


C. G. Cannon, of Appleton (R. F. Potter, of Chicago, Ill, of counsel), 
for Appellant. 
Francis S. Bradford, of Appleton, for Respondents. 


* Decision rendered, Feb. 1, 1916. 156 N. W. Rep. 156. 
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SUPREME COURT OF ILLINOIS. 


KEITHLEY 
vs. 


MUTUAL LIFE INS. CO. or New York. (No. 10033.)* 


1. FRAUD—ACTIONS—PROMISES. 


To constitute fraud in law, a representation must be an affirmance of fact, 
and not a mere promise or expression of opinion; therefore a state- 
ment by an insurer, in selling a twenty-year distribution policy, that 
the surplus of the policy, plus the legal reserve at the end of the 
twenty-year period, would amount to $6,000 or more is merely a 
statement of a thing in the future, not amounting to a statement of 
fact, and furnishing no basis for an action of fraud. 


(For other cases, see Fraud, Cent. Dig. § 14; Dec. Dig. § 12.) 


2. LIMITATION OF ACTIONS—RUNNING OF STATUTE— 
FRAUD. 

Where an insurer, in selling a twenty-year distribution policy, falsely 
represented that the surplus and reserve on such a policy had never 
been less than $5,664, and that it would certainly pay plaintiff that 
amount, and subsequently, in attempting to induce plaintiff to take 
out other policies, made similar representations, limitations against 
plaintiff’s action to recover for the fraud begin to run from the time 
the false representation was made; for, as there was no particular 
effort at concealment, and it was possible for defendant to have 
discovered the falsity of the representations, the statute of limita- 
tions (Hurd’s Rev. St. 1913, c. 83, § 22) declaring that if a person 
liable to an action fraudulently conceals the cause of action, the action 
may be commenced at any time within five years after discovery, does 
not apply. 

(For other cases, see Limitation of Actions, Cent. Dig. §§ 11-513; Dec. 
Dig. § 104.) 


3. LIMITATION OF ACTIONS—CONTINUING TORT. 

Where an insurer made misrepresentations in selling a twenty-year dis- 
tribution policy, its acceptance of the annual premiums was not a con- 
tinuation of the initial fraud, giving rise to a cause of action within 
one year after acceptance. 

(For other cases, see Limitation of Actions, Cent. Dig. §§ 296-306; Dec. 
Dig. § 55.) 

Farmer, C. J., dissenting. 


Appeal from Appellate Court, Second District, on appeal from Cir- 
cuit Cour*, Peoria County; John M. Niehaus, Judge. 

Action by Arthur Keithley against the Mutual Life Insurance Com- 
pany of New York. A judgment for defendant being affirmed by the 
Appellate Court (191 -Ill. App. 317), plaintiff appeals on certificate of 
importance. Affirmed. 


* Decision rendered, Feb. 16, 1916. 111 N. E. Rep. 503. 
Vol. XLVII—30. 
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Keithley & Keithley, of Peoria, for Appellant. 

Page, Hunter, Page & Dallwig, of Peoria (Winston, Payne, Strawn 
& Shaw, of Chicago, of counsel), for Appellee. 


Dunn, J. 

Arthur Keithley sued the Mutual Life Insurance Company of 
New York in the circuit court of Peoria County in an action on 
the case, and appealed from the judgment in favor of the de- 
fendant to the Appellate Court for the Second District. That 
court having affirmed the judgment and granted a certificate of 
importance, the plaintiff is prosecuting a further appeal to this 
court. 

The action was for fraud and deceit, and the declaration con- 
sists of two counts. The case was disposed of upon demurrers, 
which were sustained to the second count and to a replication to 
a plea of the five-year statute of limitations to the first count. 
The assignments of error question the action of the court in sus- 
taining the demurrers. 

The second count averred that on December 30, 1893, the 
defendant, for a valuable consideration, sold to the plaintiff a 
policy of insurance of that date, issued by the defendant upon 
the plaintiff’s life, and designated by the defendant a twenty-year 
distribution policy, by the terms of which the defendant agreed 
to distribute and pay to the plaintiff, at the end of twenty years, 
certain sums of money determinable on the amount of the surplus 
of the company at the end of the twenty-year period, plus the 
defendant’s legal reserve. It is averred that at the time of making 
the contract the defendant did not and could not know what the 
surplus or earnings of the company would be for the twenty-year 
period, nor the amount that would be due the plaintiff upon a 
policy at the period of distribution, but that, in order to induce the 
plaintiff to enter into the contract, the defendant falsely and 
fraudulently represented to the plaintiff that the surplus of the 
policy, plus the legal reserve at the end of the twenty-year period, 
would amount to $6,000, and that the defendant would pay the 
plaintiff on said policy, at the end of the twenty-year period, 
$6,000; that the plaintiff also had no knowledge of the earnings 
or surplus to become due upon said policy, except what was told 
him by the defendant, all of which the plaintiff accepted and 
believed to be true, and in consequence of such representations the 
plaintiff accepted said policy and paid the defendant for it. It is 
further averred that the policy has not earned the sum of $6,000, 
but the defendant has refused and still refuses, to pay the plain- 
tiff anything on said policy, wherefore the defendant has de- 
frauded the plaintiff to his damage in the sum of $6,000. 

[1] The only representations alleged to have been made by the 
defendant are that the surplus of the policy, plus the legal reserve, 
would amount to $6,000 at the end of twenty years, and that the 
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defendant would then pay the plaintiff $6,000. In order to 
constitute fraud in law, a representation must be an affirmance 


of fact, and not a mere promise or expression of opinion or in- 
tention. A promise to perform an act, though accompanied at 
the time with an intention not to perform it, is not such a rep- 
resentation as can be made the ground of an action for deceit. 
Grubb vs. Milan, 249 Ill. 456, 94 N. E. 927; Miller vs. Sutliff, 
241 Ill. 521, 89 N. E. 651, 24 L. R. A. (N. S.) 735; Day vs. 
Ft. Scott Investment & Improvement Co., 153 Ill. 293, 38 N. E. 
567; Gage vs. Lewis, 68 Ill. 604. The statement that the de- 
fendant would pay $6,000 at the end of twenty years was no 
more than a promise. ‘The statement that the surplus of the 
policy, added to the reserve, would amount to $6,000 was no 
more than a prophecy—the expression of an expectation. The 
statement of a thing in the future, to be a fraudulent misrepre- 
sentation, must amount to the statement of a fact. The statement 
that a particular article will bear a certain strain or sustain a 
certain weight; that a machine will do certain work; that land 
will produce certain crops, or the like, although future in form, 
refers to the suitability or capacity of the article or machine for 
the proposed purpose, or the character or fertility of the soil or 
the possession of the attributes which will produce the stated 
results, and amounts to a statement of an existing fact. The 
statement here complained of is not of that character. 


The appellant insists that the appellee sold him a commodity, 
falsely representing it to be of sufficient present value or earning 
power to produce a given sum at the end of a given period. The 
appellee did not sell a commodity to the appellant. It entered 
into a contract with him, in consideration of twenty annual pay- 
ments of $184 each, to insure his life for $5,000 for twenty years, 
and if he survived that period to pay him the reserve on his 
policy and his proportion of the surplus. The representation 
was that these two sums would together amount to $6,000. The 
count itself avers, not only that the appellee did not know, but 
that it could not know, what the surplus would be, and this was 
necessarily true. It depended upon the number and amount of 
policies of the same kind as the appellant’s which the company 
might issue, the number of maturities of such policies by death, 
the rate of interest the appellee might receive on its funds, the 
expense of conducting its business, and all the contingencies, 
attending its business during a period of twenty years. The 
statement was not one of fact, but in its very nature amounted 
only to an estimate of the future business of the company, which 
could not be made the basis of an action for fraud and deceit. 

In his petition for a rehearing the appellant has cited three 
cases as holding that false representations as to what the future 
earnings of a corporation or an insurance company will be may be 
made the basis of an action for fraud. They are French vs. 
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Ryan, 104 Mich. 625, 62 N. W. 1016; Beckwith vs. Ryan, 66 
Conn. 589, 34 Atl. 488, and Hedden vs. Griffin, 136 Mass. 229, 49 
Am. Rep. 25. In each one of those cases the false representations 
upon which the action was sustained were statements as to past 
occurrences, either as to the business of the corporation in the 
past, the amount of capital that had been secured, the persons 
who had joined in the business or were acting as directors, the 
dividends previously declared, or similar matters. In the other 
case on this point cited by the appellant (Garry vs. Garry, 187 
Mass. 62, 72 N. E. 335), the court says in its opinion in regard 
to the declaration :— 

“The declaration is not made with the technical formality of 
an ordinary declaration for deceit, but we are of opinion that, 
with a proper interpretation of its meaning, it is, in substance, 
sufficient. It avers false representations as to the state of the 
title, and as to the nature of the sale in its relation to the plaintiff’s 
husband and to the disposal of the proceeds, which induced her 
to believe that he was to receive one-half of the price, when in 
fact he was to receive nothing. * * * It was rather a 
statement of existing conditions and arrangements, in reference 
to which the deed of release was supposed to be made.” 

The demurrer to the second count was properly sustained. 

[2] The first count of the declaration alleged that on De- 
cember 20, 1893, the defendant presented to the plaintiff for his 


acceptance a policy of insurance on his life called a “twenty-year 


, 


distribution policy,” whereby, for a consideration of $184, to be 
paid yearly for twenty consecutive years, the defendant agreed 
to pay $5,000 to the plaintiff’s wife at the plaintiff’s death if that 
should occur within twenty years from the date of the policy, 
and, if the plaintiff should survive such twenty-year period, then 
the defendant would pay him his distributive share of the surplus, 
plus the legal reserve; that to induce the plaintiff to accept and 
to pay for the policy, the defendant falsely and fraudulently 
represented to the plaintiff that for a long term of years the 
defendant had been issuing policies for like amounts and on like 
terms as that which it was then offering to the plaintiff, and that 
the surplus and reserve had never been less than $5,664.05 on 
each policy, and the defendant had never paid any such policy- 
holder less than that amount, and almost always more; that if 
the plaintiff would accept the policy the defendant would certainly 
pay him at the end of twenty years, if he were then alive, not less 
than $5,664.05 on the policy, and probably much more than that 
sum; that the defendant further falsely and fraudulently rep- 
resented that because it was a creature of the state of New York, 
the law of the state of New York would compel it to pay the 
holders of such policies, at the end of twenty years, $5,664.05, 
and that if the surplus and legal reserve were greater than that 
amount the plaintiff would receive his proportionate share of 
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such additional amount. It was further averred that the plaintiff 
had no other information concerning any of the matters so rep- 
resented to him by the defendant and reposed confidence in the 
defendant, and, believing all of its representations to be true, 
entered into a contract with the defendant and accepted the 
policy and paid the defendant the sum of $184, and continued for 
twenty consecutive years to pay an annual premium of that 
amount upon the policy, which the defendant accepted as full 
compliance by the plaintiff with the terms of the policy. It is 
averred that at the expiration of said twenty-year period the 
defendant did not pay the plaintiff the sum of $5,664.05, or. any. 
part thereof, but wholly refused to do so, wherefore an action 
has accrued to the plaintiff against the defendant for the fraud 
practiced by the defendant upon him. 

A demurrer was overruled to this declaration, and it will be 
assumed that it stated a cause of action. The defendant filed a 
plea of the statute of limitations of five years, to which the plain- 
tiff filed a replication averring that the defendant fraudulently 
concealed from the plaintiff the fraud which constituted the plain- 
tiff’s cause of action until within less than five years prior to the 
commencement of the suit, such fraudulent concealment con- 
sisting of the following conduct on the part of the defendant: 
The replication then set out the same facts and the same rep- 
resentations which were averred in the first count of the declara- 
tion, together with the following additional averments: That, 
among other representations to induce the plaintiff to purchase 
said policy, the defendant represented that it was a unique form 
of policy, containing provisions in favor of the insured not 
found in any other form of policy, and that its value at the end 
of said twenty-year period was based upon and would be de- 
termined by the number and amount of such policies in force in 
said company at the end of that period, and that the greater the 
number and amount of such policies issued by the company, the 
more earnings the company would make and the more money it 
would have for distribution for the plaintiff’s policy; that this 
was a popular form of policy, and defendant’s intention was to 
devote its greatest efforts to the sale of that form of policy. The 
replication repeats the averments of the declaration as to the 
plaintiff’s want of knowledge, his reliance on the representations, 
and his payment of the premium on the policy, and avers that 
the defendant, in fraud of the rights of the plaintiff and without 
notice to him, on January 1, 1908, ceased issuing policies of the 
class and character of the plaintiff’s policy, and has never since 
issued any such policies, and that it fraudulently withheld from 
the plaintiff all knowledge of its having quit issuing such policies, 
and the plaintiff did not know that the defendants had ceased 
issuing such policies until January 1, 1913. It is further averred 
that on December 15, 1896, the defendant repeated to the plaintiff 
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all of the false and fraudulent representations aforesaid to in- 
duce the plaintiff to take out another policy upon his life of like 
character as the former policy, and the plaintiff did accept another 
policy, and has annually ever since paid the defendant the 
premiums upon such policy. It is further averred that in the 
year 1904, and at divers times since, the defendant repeated to 
the plaintiff each and every of the representations which in such 
replication have been ascribed to it, and at no time when such 
representations were made to him by the defendant did the plain- 
tiff have any information concerning the falsity of any statement, 
but he reposed confidence in the defendant and believed all the 
said representations to be true, and, relying upon them, on Feb- 
ruary 15, 1913, while still ignorant of the fraud practiced upon 
him by the defendant, the plaintiff inquired of the defendant the 
amount that would be due him from the defendant on his policy 
of insurance when it matured on December 30, 1913, and then 
for the first time the defendant, in answering said question, dis- 
closed to the plaintiff the fraud perpetrated upon him, and the 
plaintiff then and there first learned of said fraud. 

The question to be determined is whether the replication 
brings the case within the exception contained in section twenty- 
two of the statute of limitations, which provides that :— 

“If a person liable to an action fraudulently conceals the cause 
of such action from the knowledge of the person entitled thereto, 
the action may be commenced at any time within five years after 
the person entitled to bring the same discovers that he has such 
cause of action, and not afterwards.”: Hurd’s Rev. St. 1913, 
c. 83, § 22. 

The appellee insists that in order to prevent the running of the 
statute there must be some act of the defendant designed to con- 
ceal the plaintiff’s cause of action or prevent its discovery; that 
mere silence of the defendant is not sufficient. The appellant’s 
contention is that the statute of limitations has no application to 
causes of action arising out of fraudulent representations made 
by the defendant until the discovery of the fraud by the plaintiff, 
even though the defendant has made no effort to conceal the 
fraud other than the representations by which it was originally 
accomplished. In fact, the appellant states that the demurrer, 
instead of being sustained to the replication, should have been 
carried back to the plea, for the reason that the statute does not 
run against such fraud as is set out in the declaration until it is 
discovered. 

The language of the statute is positive in its requirement that 
all civil actions not otherwise provided for (among which this 
is included) shall be commenced within five years after the cause 
of action accrued. There is no exception of causes of action 
originating in fraud. It is true that in Campbell vs. Vining, 23 
Ill. 473, two of the three judges of this court expressed the 
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opinion in a single line that “fraud may be replied to the statute 
of limitations,’ though that was not the point in the case, but 
it was decided on another point; and in Henry County vs. 
Winnebago Swamp Drainage Co., 52 Ill. 299, it was held that in 
equity, where the defendant had been guilty of fraud in respect 
to the right sought to be enforced and the complainant had no 
knowledge of fraud until within the statutory period of limitation, 
the court would not permit the interposition of the statute against 
conscience, but would administer a remedy within its jurisdiction, 
though the limit of the statute had expired before the filing of 
the bill, and would enforce the right for the prevention .of a 
fraud. When these cases were decided, section 22, which has 
been quoted, had not been enacted, nor was there any similar 
statutory provision, but some years afterward, in 1872, it was 
added to the statute of limitations in the revision of the laws. 
Soon afterward it was construed in Beaty vs. Nickerson, 73 
Ill. 605, in which it was held, in an action for fraud and deceit 
in the sale of a patent, that a replication to a plea of the statute 
of limitations that the defendant fraudulently concealed from the 
plaintiff the knowledge of any cause of action, and that the plain- 
tiff had made the discovery within less than five years prior 
to the commencement of his action, and that the representations 
of the defendant as charged in the declaration were false and 
fraudulent to the knowledge of the defendant, did not meet the 
requirements of the statute, because it failed to set out the facts 
constituting the concealment, and that a reference to the declara- 
tion did not supply the defect; for in the declaration there was 
no allegation of concealment, or of acts tending fraudulently to 
conceal a cause of action. 

In Parmalee vs. Price, 208 Ill. 544, 70 N. E. 725, a suit was 
brought to enforce the liability of stockholders whose stock had 
been paid for by property taken at a fraudulent overvaluation. 
The transaction had occurred at a time greater than that limited 
by the statute before suit was brought, and it was insisted, on 
behalf of a complainant, who had no knowledge of the fraud 
until within the statutory limit, that the statute of limitations did 
not begin to run until that time, but it was held that the statement 
that the creditor had no knowledge of the existence of the cause 
of action did not amount to a statement that the person liable had 
fraudulently concealed the cause of action and was not sufficient 
to prevent the application of the statute. 

In Lancaster vs. Springer, 239 Ill. 472, 88 N. E. 272, the com- 
plainants’ claim was that the defendant had, by means of a 
fraudulent scheme, received the proceeds of certain mortgages 
and never accounted for them, as he was bound to do. It was 
held that the failure of the complainants to learn of the ex- 
istence of their cause of action did not prevent the operation of 
the statute of limitations, and that the concealment of a cause of 
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action which will prevent the operation of the statute must be 
something of an affirmative character, designed to prevent, and 
which does prevent, the discovery of the cause of action. Mere 
silence by the person liable is not concealment of the cause of 
action. Such concealment must consist of affirmative acts or 
representations. 

In Vigus vs. O’Bannon, 118 Ill. 334, 8 N. E. 778, an agent of 
the plaintiff, having collected for him the full amount of a life 
insurance policy, reported that he had collected only a smaller 
amount, which he paid to the plaintiff. Nine years later, the 
agent having died, a claim for the amount collected and not paid 
over was presented against his estate. As an’answer to the 
statute of limitations the claimant relied upon the facts that he 
had not discovered the fraud until within a short time before 
filing his claim, and that a relation of trust and confidence ex- 
isted between him and the deceased which excused the exercise 
of greater diligence to ascertain the facts. It was held that the 
rule that in cases of fraud the statute of limitations begins to run 
only from the time of the discovery of the fraud does not apply 
where the defrauded person might, by the exercise of ordinary 
diligence, have discovered the fraud, but the failure to use such 
diligence might be excused where there was a relation of trust and 
confidence between the parties, making it the duty of the one com- 
mitting the fraud to disclose to the other the true state of the 
transaction, and where the latter was prevented from discovering 
the fraud through his confidence in the other. 

The doctrine announced in these decisions is that the fraudu- 
lent concealment of a cause of action which will prevent the 
running of the statute of limitations must be some affirmative act 
or representation intended to prevent the discovery of the cause 
of action, which does actually prevent such discovery; that a 
replication setting up such fraudulent concealment must set out 
the facts constituting the concealment; that the fraudulent mis- 
representations which formed the basis of the cause of action do 
not constitute a fraudulent concealment in the absence of allega- 
tions of acts or representations tending fraudulently to conceal 
the cause of action; that the rule that the statute begins to run 
only from the discovery of the fraud does not apply when the 
party affected by the fraud might, with ordinary diligence, have 
discovered it; and that the existence of a fiduciary relation, mak- 
ing it the duty of the person committing the fraud to disclose the 
true nature of the transaction to the person defrauded, may 
excuse the latter from the use of ordinary diligence to discover 
the fraud. 

The appellant has cited the case of Bailey vs. Glover, 21 Wall. 
342, 22 L. Ed. 636, which was a bill in chancery by an assignee 
in bankruptcy to set aside, as fraudulent and void, conveyances 
of real estate by the bankrupt. The case was heard on a demurrer 
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to the bill. The allegations of the bill are not set out in the 
‘ opinion of the court, in which it is said that the bill makes a very 
clear case of fraudulent conspiracy to defraud the creditor, and 
alleged that the bankrupt and his grantees kept secret their fraud- 
ulent acts and endeavored to conceal them from the knowledge 
of the assignee and of the creditor, whereby they were prevented 
from obtaining any sufficient knowledge or information thereof 
until within two years before filing the bill. The bill was not filed 
until four years after the execution of the conveyances, although 
the statute requires it to be brought within two years. The court 
held that the demurrer to the bill should have been overruled, 
saying :— 

“We hold that when there has been no negligence or laches on 
the part of a plaintiff in coming to the knowledge of the fraud 
which is the foundation of the suit, and when the fraud has been 
concealed, or is of such character as to conceal itself, the statute 
does not begin to run until the fraud is discovered by, or becomes 
known to, the party suing, or those in privity with him.” 


In Wood vs. Carpenter, 101 U. S. 135, 25 L. Ed. 807, the court 
had before it the statute of Indiana, in substance the same as 
section 22 of our statute of limitations. The question there arose 
on demurrer to a replication. In this case, also, the transaction 
involved consisted of fraudulent conveyances made by a debtor 
for the purpose of defrauding his creditors. The declaration 
had set up the conveyances and alleged their fraudulent character. 
The replication averred that the defendant concealed the facts that 
the judgments confessed were fraudulent; that the grantee held 
the property in trust for the defendant; that the defendant had 
committed perjury before a master in Massachusetts in order to 
procure his discharge from custody, in swearing that he was not 
possessed of pecuniary means to the extent of $20, and had in 
good faith assigned all his property for the benefit of his creditors ; 
that the defendant was, in fact, the owner of the property con- 
veyed, and that his representations as to his insolvency were false 
and fraudulent; that the concealment was effected by the de- 
fendant by means of fraud, perjury, and the other wicked devices 
set forth and described in the complainant’s complaint; and that 
the plaintiff had no knowledge of the facts so concealed by the 
defendant until a few weeks before the commencement of his 
suit. The court sustained a demurrer to the replication and 
summed up its conchusions as follows :— 

“A wide and careful survey of the authorities leads to these 
results: The fraud and deceit which enable the offender to do 
the wrong may precede its perpetration. The length of time is 
not material, provided there is the relation of design and its 
consummation. Concealment by mere silence is not enough. 
There must ‘be some trick or contrivance intended to exclude 
suspicion and prevent inquiry. There must be reasonable dili- 
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gence; and the means of knowledge are the same thing in effect, 
as knowledge itself. ‘he circumstances of the discovery must 
be fully stated and proved, and the delay which has occurred must 
be shown to be consistent with the requisite diligence. The reply 
is clearly bad. It contains some vigorous declamation, but is 
wanting in the averment of facts, which are indispensable to give 
it sufficiency as a pleading, for the purpose intended. ‘The com- 
plaint to which it refers does not help it. Further remarks are 
unnecessary.” 

These decisions have both been referred to by the same court 
with approval in subsequent cases. Bates vs. Preble, 151 U. S. 
149, 14 Sup. Ct. 277, 38 L. Ed. 106; Rosenthal vs. Walker, 111 
U. S. 185, 4 Sup. Ct. 382, 28 L. Ed. 395; Felix vs. Patrick, 145 
U. S. 317, 12 Sup. Ct. 862, 36 L. Ed. 719; Hardt vs. Heidweyer, 
152 U. S. 547, 14 Sup. Ct. 671, 38 L. Ed. 548. In Bates vs. 
Preble, supra, the plaintiff was the owner of certain stocks and 
bonds which she kept in a safety deposit box to which her son 
had the key. The son took securities from the box at various 
times and delivered them to the defendants, who were stock- 
brokers and had notice that the securities belonged to the plaintiff, 
and they were sold. Suit was brought against the brokers to re- 
cover for the conversion of the securities, and one of the defenses 
was the six-year statute of limitations. The plaintiff insisted that 
a cause of action was not barred because defendants had fraud- 
ulently concealed the conversion from her and she did not dis- 
cover it until within six years before bringing the suit. The 
court, in discussing an instruction given on the subject of fraud- 
ulent concealment, said :— 

“We think that the court erred in this instruction. It assumes 
that the same evidence which tended to show a conspiracy be- 
tween Edward Preble and the defendants to obtain these bonds 
was also evidence of an intention on defendant’s part to keep a 
knowledge of the transaction from the plaintiff. This, however, 
does not necessarily follow. If it did, the result would be that 
whenever a party has been guilty of a fraud, which it is for his 
interest should not be known by the person upon whom it is com- 
mitted, he would practically lose the benefit of the statute, though 
he may not have made the slightest effort to keep it secret. The 
vice of the instruction in this particular was that there was no 
evidence whatever that the defendants, or either of them, said or 
did anything before or after the securities cathe into their hands, 
to conceal the transaction from the plaintiff.” 

Also in Felix vs. Patrick, supra, in discussing the diligence of 
the complainant in discovering that she had been defrauded, the 
court said :— 

“It is true [there is] an averment that Patrick never informed 
the said Sophia or her husband that he had located such strip, 
but, on the contrary, fraudulently concealed the same, and ex- 
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ercised every precaution to prevent such proceedings coming to 
the knowledge of the party. But no acts of his in this connection 
are averred in the bill, and we are left to infer that his con- 
cealment was that of mere silence, which is not enough.” 


In Caldwell vs. Ulsh (Ind. App.) 103 N. E. 879, it is said that 
it is uniformly held that to constitute such a concealment as will 
suspend the operation of the statute, something more than mere 
silence of the person sought to be charged is necessary. There 
must be a resort to some trick or artifice to prevent discovery, or 
some false statement respecting some material fact, or some other 
concealment of such fact by some affirmative act or speech when 
inquiry was being made—‘that is, to constitute such a conceal- 
ment, such person must have been guilty of some positive, affirm- 
ative act, designed and intended to prevent such other person 
from obtaining information sought.” 


And it is there held that the acts constituting a fraudulent con- 
cealment ordinarily must be subsequent to the accruing of the 
cause of action, but they may be concurrent or coincident with it, 
or even precede it, provided they are of such a nature or character 
as to operate after the time when the cause of action arose and 
thereby prevent its discovery, and were so designed and intended. 

A reading of the declaration and replication discloses that the 
only material facts alleged to have been falsely stated are that 
for a long term of years the defendant had been issuing policies 
for like amounts and on like terms as that which it was then 
offering the plaintiff ; that the surplus and reserve had never been 
less than $5,664.05 on each policy, and the defendant had never 
paid any such policyholder less than that amount, and almost 
always more; ‘and that the defendant was a creature of the 
state of New York, and the law of that state would compel it to 
pay to the holders of such policies, at the end of twenty years, 
$5,664.05. There was nothing in the nature of these statements 
tending to prevent the plaintiff from investigating their truth or 
ascertaining the facts. A reasonable effort would have enabled 
him to know whether those statements were true or not. The 
requirement of the laws of New York as to the settlement with 
holders of such policies could have been readily ascertained. 
There was no relation of confidence or trust between the plaintiff 
and the defendant. They were dealing at arm’s length, and while 
the defendant had at the time, no doubt, better means of in- 
formation than the appellant, there was nothing to prevent the 
latter from learning the facts. He could have demanded the 
names and residences of persons to whom, during a long term of 
years, the defendant had issued policies of like amounts and on 
like terms as the appellant’s, and the times and amounts of the 
settlement of such policies, and could have thus determined the 
truth of the statements. The repetition of the statements in 1896 
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and 1904, and at other times, was not an act tending to conceal’ 
the fraud alleged to have been committed in 1893. 

[3] The appellant suggests that each annual acceptance of the 
‘premium by the appellee was a continuance of the initial fraud. 
The case of Schoolfield vs. Prudential Saving Life Ins. Society, 
158 Ky. 687, 166 S. W. 207, answers this contention. That case 
was an action for fraudulent representations as to what the 
value of the plaintiff’s policy would be at its maturity. In regard 
to the contention just referred to, the court said :— 

“We do not think the payment of the annual premiums had 
the effect of suspending the running of the statute as long as 
they were paid or until the company refused to perform the 
written contract as it was represented by the agent. It was the 
representations of the agent, and not the payment or receipt of 
the premiums, that constituted the fraud complained of. The 
premiums paid were those that the contract provided for, and the 
agent did not attempt to make any representations concerning 
them, except to say that, if they were paid as stipulated in the 
written contract, the insured would receive certain benefits in 
excess of those provided for in the written contract.” 

The replication did not state facts showing a fraudulent con- 
cealment by the defendant of the cause of action, and the demurrer 
to it was therefore properly sustained. 

The judgment will be affirmed. 

Judgment affirmed. 

Farmer, C. J. dissenting. 
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SPRINGFIELD COURT OF APPEALS. 


MISsouRI. 


EQUITABLE LIFE ASSUR. SOCIETY OF UNITED STATES 


vs. 


DE LISLE et at. (No. 1621.)* 


2. INSURANCE—LOAN ON POLICY—PERSONAL OBLIGATION. 


An agreement between a life insurance company and insured and his wife 
and children, reciting that it loans a certain amount to them, and that 
they agree to repay the same to it; that in consideration of the loan 
they assign to it their interest in the policy; and that, on default in 
payment of the loan, it may cancel the policy and apply the cash sur- 
render value to payment of the loan and interest—imposes on the 
parties of the second part a personal obligation to repay. 


(For other cases, see Insurance, Dec. Dg. § 179%.) 


* Decision renderéd, Feb. 15, 1916. 182 S. W. Rep. 1026. 
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3. INSURANCE—LOAN ON POLICY—PAYMENT. 


There is no payment of a loan made by a life insurance company, 
because of attempt of the company to apply the surrender value of 
the policy to such payment, as authorized by the pledge thereof; 
nothing thereby passing to the company, because of the surrender 
value having vested in the trustee in bankruptcy of insured before the 
attempted pledge. 


(For other cases, see Insurance, Dec. Dg. § 179%.) 
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against the Olive De Lisle and others. From an adverse judginert, plaintiff 
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Douglas W. Robert, of St. Louis, and Riley & Riley and J. R. 
Brewer, all of New Madrid, for Appellant. 


Thomas Gallian, of New Madrid, and R. L. Ward, of Caruthersville, 
for Respondents. 


Srurcis, J. 

The plaintiff sues in separate counts on three loan agreements 
signed by the defendants. The defendant Olive De Lisle is the 
assured, and the other defendants are the beneficiaries, in the three 
separate insurance policies involved here, all issued by the plaintiff. 
The loan agreements sued on were given May 18, 1908, in con- 
nection with a pledge of these policies, each pledging the corre- 
sponding policy as collateral security. On the date mentioned, 
these policies were all alive, with the premiums paid up, and each 
possessing a considerable reserve value, forming a basis for a sur- 
render or loan value. 

The instrument sued on in the first count read as follows :— 

“Zao: 

“This agreement, made this 19th day of May, 1908, between the 
Equitable Life Assurance Society of the United States, party of 
the first part, and Olive De Lisle, and Ida De Lisle, wife, and 
Norval De Lisle and Richard De Lisle, children, parties of the 
second part. 

“Witnesseth: The party of the first part agrees to loan and 
does hereby loan to the party of the second part, the sum of two 
hundred fifty-five dollars, the receipt of which by the parties of 
the second part is hereby acknowledged; and the said parties of 
the second part agree to repay the same to the said party of the 
first part, at its office, 120 Broadway, New York City, on the 19th 
day of May; 1909. 

“In consideration of said loan the parties cf the second part 
hereby assign, transfer and set over all their right, title and in- 
terest, including the right to exercise any and all options and 
privileges, in policy No. 894473 on the life of Olive. De Lisle, 
issued by said party of the first part, together with all money 
which may be payable under the same to said party of the 
first part as collateral security for the repayment of said loan. 
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“In the event of default in the payment of said loan upon the 
date hereinabove mentioned, the party of the first part is hereby 
fully authorized and empowered, without notice to and without 
demand of payment by the parties of the second part, to cancel 
said policy and to apply the cash surrender value of such can- 
cellation to the payment of said loan and any unpaid interest ; 
and upon the maturity of said policy, either by death or lapse of 
time, the party of the first part is hereby authorized and em- 
powered to exercise any right or option and accept and extend any 
privilege or other benefit held, possessed or enjoyed by the parties 
of the second part, or any of them, under the ternis and conditions 
of said policy, including the right to commute any amount due in 
installments, whether provided for in the policy contract or not. 
Should the surrender value of said policy exceed the amount of 
above loan with interest at 5 per cent thereon, then, and in that 
case, the excess value above the loan and interest shall be due and 
payable to the legal owner or owners of the policy on demand. 

“Olive De Lisle. [Seal.] 
“( Name of insured. ) 
“Ida De Lisle. [{Seal.] 
“Richard De Lisle. [Seal.] 
“Norval De Lisle. [Seal.] 
“(Names of Beneficiaries. )” 

The agreements sued on in the other counts are similar in form, 
but describe and pledge different policies of insurance, the second 
being for $510 and the third for $1,363. The court rendered judg- 
ment for plaintiff against the defendant Olive De Lisle on each of 
the three counts for a total amount of $2,873, and for the other de- 
fendants on each of such counts. ‘The plaintiff has appealed, 
claiming that it is entitled to judgment against all defendants. 

The petition alleges, and the facts show, that because the in- 
sured, Olive De Lisle, had been adjudged a bankrupt prior to the 
attempted pledge of these policies as collateral security, the title 
to the same proved to be in the trustee in bankruptcy, and such 
pledge entirely failed; that defendants failed to pay the amount 
of said loans respectively at the time the same became due; and 
judgment is asked for such amounts. 

The defendants filed somewhat lengthy answers, and, while ad- 
mitting the execution of the instruments sued on, averred that 
plaintiff’s agent, a Mr. Avery, at St. Louis, with whom the loans 
were negotiated, represented that defendanis were not binding 
themselves personally to a repayment of these loans; that the only 
purpose in requiring these parties, especially the beneficiaries, to 
sign the loan agreements was to waive their respective rights in 
the policies, and consent to the loans being made on the same 
to the insured; that defendants were assured that there would be 
no personal liability on them to repay the loans; that plaintiff's 
agent by mistake so wrote the loan agreements as to make them 
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personally binding on all the defendants. ‘There was then a 
prayer to have such loan agreements corrected and reformed so as 
to express the real intent and agreement of the parties, and to 
make the same the obligation of the insured only. 

These allegations of the answer were the ones to which most of 
the defendants’ evidence was directed, but the same need not be 
considered further here, for the reason that defendants now con- 
cede that the evidence does not make a case for them on the 
ground that these instruments or their execution were obtained by 
fraud or misrepresentation and warranting relief along this line. 
The defendants conceded in their evidence that no artifice, trick, 
or fraud was used to prevent their reading and knowing the con- 
tents of the instruments they signed, and that, tested by the rules 
determining the validity and binding force of written instruments 
signed and executed by persons under no disability or infirmity, 
these defendants cannot be released from the legal effect of the 
instruments sued on. 

[1] In reading the evidence in this case, it is apparent that all 
the parties, inclusive of plaintiff's agent, believed that there 
would be no personal liability enforced against these parties on 
these loan agreements; but such belief arose from the fact that 
the insurance policies pledged as collateral security for the loans 
were unquestionably of a value sufficient to pay the loans at ma- 
turity. Had the defendants been signing a plain promissory note 
with these policies pledged as security, their belief as to there being 
no personal liability would have been the same, and arising from 
the same cause. It is also true, doubtless, that the plaintiff was 
making these loans, as is generally done, solely on the value of the 
security, and with no care for or thought of the personal liability 
or worth of those signing the loan agreement. It is well known, 
however, that many loans on real and chattel security are made 
in the same way; but no court, so far as we know, has ever ruled 
that such belief or intent of the parties would be given legal effect, 
so as to relieve one of the binding force of an obligation he had 
thus signed. 


The whole defense in this case arose from a mistake of law as 
to the ownership of the policies of insurance attempted to be 
pledged as collateral security for these loans. The insured, Olive 
De Lisle, had been adjudged a bankrupt prior to making these 
loans, and attempting to pledge the policies as collateral security, 
the legal effect of which was that his property, including the 
surrender value of these policies of insurance, had vested in his 
trustee in bankruptcy. Having no title to the policies, the attempt 
to pledge the same as collateral security for these loans was of 
no validity. The trustee in bankruptcy, some time later, asserted 
his right to the surrender value of these policies, by a suit in the 
Federal Court, and his right was thereby confirmed. Equitable 
Life Assurance Co. vs. Miller, Trustee, 185 Fed. 98, 107 C. C. A. 
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316. In so doing the Circuit Court of Appeals followed the law 
as declared by the Supreme Court of the United States in Hiscock 
vs. Mertens, 205 U. S. 202, 27 Sup. Ct. 488, 51 L. Ed. 771. 

It is true that defendants were not parties to that suit and not 
technically bound thereby, but the trustee’s title to these policies 
is riot, strictly speaking, the result of or dependent upon that suit. 
The judgment in that case confirmed the trustee’s title to these 
policies, but did not create it. The trustee’s title to these policies 
is derived from the law relating to bankruptcy, and dated from 
the adjudication of bankruptcy, and not from any court judgment. 
The judgment of the Federal Court merely compelled the plaintiff 
to recognize the trustee’s title. This court has no disposition, 
even if it had the power, to question the correctness of that ruling. 

[2] The defendants insist that the loan agreements sued on 
here, when properly interpreted in the light of the facts and 
circumstances under which they were given, should not be con- 
strued as importing a personal obligation; that the legal effect 
of these instruments should be held to be that the loans are pay- 
able solely out of the proceeds of the policies; and that the loan 
agreements merely pledged the policies to that purpose, without 
personal liability of the pledgors. This same question came be- 
fore this. court in Gillen vs. Insurance Co., 178 Mo. App. 89, 98, 
161 S. W. 667, where the question was examined and the 
authorities collected. The cases of Christensen vs. Insurance Co., 
160 Mo. App. 486, 496, 141 S. W. 6, Paschedag vs. Insurance 
Co., 155 Mo. App. 185, 197, 134 S. W. 102, Smith vs. Insurance 
Co., 173 Mo. 329, 340, 72 S W. 935, and Bank vs. Insurance Co. 
(C, C.) 81 Fed. 935, are there cited and quoted from, as holding 
that loan agreements similar to the ones sued on here, and given 
for the same purpose, are personal obligations to repay the 
borrowed money, in addition to pledges of the policies as col- 
lateral security. In the Gillen Case the court said :— 

“We think therefore that the loan transaction and agreement 
had between the insured and the defendant created a personal 
obligation on the insured to pay the amount of the loan with in- 
terest, and, as the pledge of the policy was invalid in so far as it 
authorized, or rather attempted to empower defendant to compel, 
the use of the net value of the policy in discharging the loan, 
such loan was, so far as this case is concerned, nothing but a 
personal obligation of the insured and plaintiff to the defendant.” 

The plaintiff in that case was the beneficiary in the policy, who 
had signed a loan agreement along with the insured. Such also 
is clearly the holding of the Supreme Court in the Smith Case, 
supra, and that case is binding on this court. 

We might remark also that a comparison of the loan agree- 
ments sued on here with the ones under consideration in the cases 
above cited will show that the personal obligation features are here 
made prominent and unmistakable. In some of the cases men- 
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tioned above, especially the Paschedag Case, the personal obliga- 
tion was an implied rather than an express one; but in the 
present case, not only do the parties call the transactions “loans” 
and charge interest thereon, but in express terms “the said parties 
of the second part (defendants) agree to repay. the same to the 
said party of the first part at its office, 120 Broadway, New York 
City, on the 19th day of May, 1909.” 


[3] ‘The answer also contains the following defense to each 
loan agreement :— 

“And defendants, for further answer and defense, say that 
said notes have been fully paid and satisfied; that policy 
No. 894473 was appropriated and converted by the plaintiff to its 
own use and benefit, and that said policy, at the time it was 
so appropriated was more than sufficient to pay off said loan; 
that the loan value of said policy at said time exceeded the amount 
of said note, and that said policy at said time was exempt to the 
defendants herein, and that these defendants were not parties to 
any proceedings in which the proceeds of said policy were paid 
to R. J. Miller, trustee, and are not bound thereby.” 

In support of this contention of discharge by payment, the 
defendants rely on the fact that the plaintiff attempted to fore- 
close the loan agreements as provided by the terms of the pledge, 
and marked each of these policies “canceled” on a specified date. 
A large number of authorities are cited to the effect that payment 
includes any method of discharging an obligation for a con- 
sideration, and that payment need not be in’money, but that any 
arrangement whereby something of value is given and accepted 
in discharge of an obligation constitutes payment, and that this 
may be true even if the thing so received afterwards proves of 
no value. Defendants say that this principle is especially 
applicable where the real obligation of the parties is that of 
sureties only, and that such is the obligation of all the parties 
here other than the insured, Olive De Lisle, who alone was in- 
terested in obtaining this loan. It is shown, however, that the 
loan agreements here were made out’on the regular printed forms 
used by plaintiff in making all such loans, and that plaintiff, for 
obvious reasons, never made loans on policies except to the in- 
sured and beneficiaries jointly; also that the checks in payment 
of these loans were made to all the defendants jointly. It is 
doubtful, therefore, if any of the defendants sustained the relation 
of surety on these loan agreements. We think, however, that 
such fact is in no way material, for the reason that there was no 
payment of these loan agreements in any sense of that term. It 
is not contended, and could not be, that the mere pledge of the 
policies as collateral security was itself a payment. The loan 
agreements provide that payment may be made out of the collateral 
security in this manner :— 

“In the event of default in the payment of said loan upon the 

Vol. XLVII—31. 
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date hereinbefore mentioned, the party of the first part is hereby 
fully authorized and empowered, without notice to and without 
demand for payment by the parties of the second part, to cancel 
said policy and to apply the cash surrender value of such cancel- 
lation to the payment of said loan and any unpaid interest.” 

The pledge or attempted pledge of the policy as collateral 
security is in reality the pledge or attempted pledge of the cash 
surrender value, such cash surrender value following, of course, 
the ownership of the policy. It is, however, this cash surrender 
value of the policy which, by section 70 of ~ Bankrupt Act 

(Act July 1, 1898, c. 541, 30 Stat. 565 [U. S Comp. St. 1913, 
5 9654] ), on an adjudication of bankruptcy, ipso facto and of 
that date, vests in the bankruptcy trustee. Hiscock vs. Mertens, 
supra. Any attempt, therefore, of the plaintiff to apply this sur- 
render or reserve value in payment of this loan was utterly void, 
and absolutely nothing passed from the insured to the plaintiff in 
payment of the loan. Such surrender value had vested in the 
trustee in bankruptcy before either the attempted pledge or the 
attempted foreclosure thereof. 

Such is the effect of the decisions heretofore noted as holding 
that the loan agreement imported a personal obligation in addition 
to a pledge or attempted pledge of the policies as collateral. Such 
pledge, or attempted pledge, as we have just seen, is in reality a 
pledge or attempt to pledge the reserve or surrender value of the 
policy ; and in all the cases above mentioned, Gillen vs. Insurance 
Co., Smith vs. Insurance Co., etc., the court held the attempted 
pledge void and of no effect, because in contravention of our 
statute prohibiting any such pledge except in payment of loans 
for past-due premium payments. In the Christensen Case, supra, 
the court said :— 

“The fact that the attempted pledge of a portion of the net 
reserve available to the purchase of extended insurance was 
invalid is, of course, without influence as to the indebtedness 
itself.” 

In each of the cases mentioned the court treated the attempted 
pledge and attempted cancellation of the policy in foreclosure of 
the pledge as being void and without effect on the personal obli- 
gation contained in the loan agreement. Nothing has been shown 
here which can have the effect of payment or discharge of the 
personal obligation of any of the defendants. 

The case is therefore reversed and remanded, with directions 
to the trial court to enter judgment against all the defendants as 
prayed for. 

Robertson, P. J., and Farrington, J., concur. 
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SUPREME COURT OF NEW JERSEY. 


Hupson Country. 


HILLS 
vs. 


ZETNA LIFE INS. CO.* 


INSURANCE—INTEREST. 

Where a beneficiary under a life policy has, by assignment to the insured, 
injected a question of fact as to whom the policy is payable and has 
thereby “tarnished her own title by her own act and the legal conse- 
quences thereof,” no interest will be allowed against the life insurance 
company which refuses to pay pending a decision determining who is 
entitled to proceeds. 


Warren Dixon, and Hon. Gilbert Collins, for Plaintiff. 
James and Malcolm G. Buchanan, for Defendant. 


SPEER, C. J. 

This. matter comes before me upon an agreed statement of 
facts, which is filed herewith. ‘There are two suits, which were 
brought by Mathilde K. Hills (the wife of the insured and bene- 
ficiary named in the policies) to recover the amounts payable in 
respect of six policies of life insurance issued by the defendant 
insurance company upon the life of Charles I. Hills. 

The insured died on April 13, 1915, and there became due under 
the provisions of the policies, and subject thereto, the sum of 
$10,560.35 in respect of the policy in suit numbered 1, and 
$15,000 in respect of the policies in the suit numbered 2. 

The only reason why the defendant insurance company has not 
paid these amounts was because it did not know who was legally 
entitled thereto, and because (as, perhaps, involved in and a part 
of the foregoing) the policies were.not surrendered to it, in ac- 
cordance with their provisions. 

On December 16, 1913, the defendant insurance company re- 
ceived from the insured assignments from his wife to him, signed 
by his wife. At about the time of the death of the insured, the 
defendant insurance company received from the Union Trust 
Company of Hartford notice and copies of a deed of trust made 
April 8, 1915, by the insured, to said Union Trust Company, 
power of attorney of the same date, made by the insured to 
Arthur L. Shipman, and duplicate assignments of six policies, 
made April 10, 1915, by the said Arthur L. Shipman, for and as 
attorney in fact of the said insured, under said power of attorney, 
to said Union Trust Company of Hartford, trustee. 

Thereafter demand was made on the defendant company for 


* Decision rendered, April, 1916. From a certified transcript. 
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the payment of these policies, both by plaintiff and said Union 
Trust Company. 

Plaintiff was also appointed administratrix of the insured. 

Plaintiff filed the requisite proofs of death of the insured on 
May 4, 1915, which were accepted and approved by the said in- 
surance company. 

Defendant insurance company sought to interplead, and plain- 
tiff also sought such interpleader, provided it could be had in 
this state. Interpleader was impossible because the Union Trust 
Company was a corporation of Connecticut, and could not be 
served with process in New Jersey, and refused to accept service 
or come into New Jersey voluntarily, while plaintiff refused to 
go into an interpleader suit in Connecticut; and, being a New 
Jersey citizen, the Connecticut courts could not otherwise get 
jurisdiction. Interpleader being an action in personam (see 23 
Cyc., page 4, and cases cited), defendant insurance company was 
thus prevented from maintaining interpleader in the state courts; 
and for obvious jurisdictional reasons it was impracticable to 
resort to a Federal Court. 

“The judiciary act has divided the United States into judicial 
districts. Within these districts a circuit court (now district 
court) is required to be holden. The circuit court of each district 
sits within and for that district, and is bounded by its legal limits. 
Whatever may be the extent of their jurisdiction over the subject- 
matter of suits, in respect of persons and property, it can only 
be exercised within the limits of the district. Congress might 
have authorized civil process from any circuit court to have run 
into any state of the Union. It has not done so. It has not, in 
terms, authorized any original civil process to run into any other 
district, with the single exception of subpoenas for witnesses, 
within a limited distance.” Toland vs. Sprague, 12 Peters, 328. 

It is therefore manifest that the respective parties necessary to 
an interpleader could not have been brought into any district 
court of the United States by any processs which those courts were 
capacitated to issue, and that therefore interpleader therein was 
impossible. 

Defendant insurance company thereupon, by application to the 
court, procured the administratrix and the said Union Trust Com- 
pany to be made parties to the suits; plaintiff served the admin- 
istratrix and mailed subpoena to the Union Trust Company, which 
latter, however, would not come in, and over which jurisdiction 
was therefore not obtained. 

Thereafter negotiations for settlement arose between plaintiff 
and said Union Trust Company, involving all the matters com- 
prised in the deeds of trust, including the insurance policies, and 
an agreement was arrived at, subject to its being approved by 
decree of the Connecticut court, in a friendly suit commenced for 
that purpose (interests of infants being involved). 

The friendly suit was instituted, and it was agreed between 
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plaintiff and defendant insurance company that the defendant in- 
surance compay should not seek to be admitted as a party to 
that suit, and that plaintiff would stay the progress of these pres- 
ent suits, pending a determination of the Connecticut matter 
(both of which agreements were lived up to). 

On February 23, 1916, decree was entered in the Connecticut 
suit, decreeing that the said Union Trust Company (which had 
meanwhile changed its name to Travelers’ Bank & Trust Com- 
pany) should assign to the present plaintiff the said insurance 
policies. Such assignments were duly made and delivered, to- 
gether with the insurance policies, to the present plaintiff by the 
Travelers’ Bank & Trust Company, and duplicates of these as- 
signments, together with the insurance policies, were delivered by 
the plaintiff to the defendant insurance company February 25, 
1916. 

The defendant insurance company therefore at the present 
time does not claim to have any interest in the determination as 
to whether plaintiff or the administratrix shall be adjudged to be 
entitled to payment. 

The only question in which defendant insurance company is 
interested is the claim by plaintiff now made, that the defendant 
insurance company should pay interest upon the proceeds of the 
policies. 

Defendant insurance company on the argument insisted that, 
interest should not be awarded against it on the policies, for two 
reasons. First, because the amounts due on the policies are, by 
the provisions of the policies themselves, to be paid in exchange 
for the surrender of the policies, and such surrender was not 
made until February 25, 1916; and secondly, because it has not 
been guilty of. a wrongful detention of payment, having always 
been willing to pay to the person who was rightfully entitled to 
such payment, and having been prevented from making such 
payment through no fault of its own, but because it did not know, 
and could not ascertain to whom such payment should be made; 
this uncertainty as befween the diverse claimants being caused 
really in the last analysis by plaintiff herself, by reason of the first 
assignments made by her to her husband. 

The agreed statement of facts also states that the insurance 
company has not derived any benefit from the moneys in ques- 
tion, but has kept them on hand in bank, without interest or 
benefit therefrom, ready for immediate payment to the proper 
payee, as soon as the same could be determined. 


I have examined all the points which have been urged, both on 
the oral argument and in the briefs presented by both counsel, 
and I have come unhesitatingly to the conclusion that the plaintiff 
is not entitled to interest on the proceeds of either of these policies 
prior to the 25th day of February, 1916. ; 

At the conclusion of the oral argument I stated to counsel that 





408 Insurance Law Journal Vol. 47. { May, 1916. 


. 


my opinion, subject to revision after I should have examined the 
cases bearing upon the subject, was that the determination of 
the difficult questions involved depended upon whether the allow- 
ance of interest in these cases rested upon a contractual basis or 
upon that of a penalty for wrongful detention of the money. My 
researches have confirmed me in the correctness of that view and 
have also led me to conclude that the allowance of interest in a 
case of this kind is not made upon any theory of contract, but 
rests entirely upon the notion of the imposition of a penalty by 
way of damages for the wrongful detention of money. 

There are remarkably few cases on the question of interest in 
this state, and none precisely in point. The allowance of interest 
originated in equitable principles. In many states now it is regu- 
lated by statute, and in many other states by fixed lines of de- 
cision, but New Jersey does not fall within either class. 

In a recent (1914) case, Vice-Chancellor Stevenson, in a care- 
ful and well-considered opinion, discusses the question of in- 

Co. vs. Board of Education, etc., 89 Atl. 1046; 
83 Eq. 49,—later affirmed by the court of errors upon the Vice- 
Chancellor’s opinion, 90 Atl. 1135; 83 Eq. 336 and 339. 

He there says (83 N. J. Eq. at page 67) :— 

“The questions relating to the charge and allowance of in- 
terest in this case are difficult. It is well said in 16 Am. and 
Eng. Ency. of Law (page 922) that ‘there is no subject in the 
law with reference to which there is greater conflict and con- 
fusion in the cases than that of interest.’ Unless a case be found 
which is conclusive authority establishing a precedent, the safest 
way for a court of law or equity is to decide all questions per- 
taining to interest according to the plainest and simplest con- 
siderations of justice and fair dealing. It should be borne in 
mind that the whole tendency of coufts of law and courts of 
equity for a considerable period of time has been to break away 
from hard and fast rules and charge and allow interest in accord- 
ance with principles of equity, in order to accomplish justice in 
each particular case.’ 

This has been the rule form the earliest times in our state; and 
an interesting case upon the subject is Le Branthwait vs. Halsey, 
4 Halst. 5, where Chief Justice Ewing, in determining the ques- 
tion whether a defendant is legally chargeable with interest during 
the pendency of an injunction, discusses the cases upon the sub- 
ject and refuses to allow interest, stating that “the loss and injury 
sustained by the plaintiffs are the consequence of their own im- 
prudent act in placing their confidence in Webb, an unworthy 
trustee,” and directing attention to the indubitable rule that “when- 
ever the law prohibits the payment of the principal, interest 
during the existence of the prohibition is not demandable,” and 
saying, in response to an argument which has been made by 
plaintiff’s counsel, that “the trite adage that money is worth its 
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interest, which is sometimes true and at other times not, depending 
always upon circumstances, did not fix the charge. The principle 
of these cases is that when payment is prevented by the inter- 
position of the law or the act of the creditor, interest is not re- 
coverable.” 


Without, therefore, going at too great length into the authorities 
on this subject, I shall content myself with referring to a few 
leading principles and illustrating them by a few leading cases. 

The first principle which I desire to enumerate is that a contract, 
in a policy of insurance, to pay the loss on a day certain after proof 
thereof, is not a contract to pay interest after that day if the loss 
be not then paid. A leading case upon this subject is Oriental 
Bank vs. Tke Tremont Insurance Company, 4 Metcalf’s Reports, 
page 1. ‘That case is authority for the propositions that interest, 
as such, is recoverable only on the ground of contract. That in 
such a case the insurance company had made no contract to pay 
interest. They contracted to pay at a certain time, and if, by their 
own default, they had failed to pay at that time, they would have 
been liable to pay, as damages, for non-payment, a sum equal to 
the legal rate of interest. But damages by way of interest, or in- 
terest by way of damages, can never be recovered, unless the party 
is in default. Mr. Justice Hubbard, reading the opinion of the 
unanimous court, of which Chief Justice Shaw was a member, 
used the following language, all of which is directly applicable 
to the case now being decided :— 

“A distinction is taken between cases in which interest is given 
by way of damages, and those in which it constitutes a part of the 
debt; as it does in contracts in which there is a promise to pay 
interest. In the former class, it is obvious that when one is sum- 
moned as trustee he is in no default for not paying, and as he 
made no express agreement to pay interest he ought not to be 
charged with it. In the latter the interest is due as much as the 
principal, and he ought to pay it. This distinction we believe to 
be a just one; and the question now is, under which class the 
present action ranges. The plaintiff’s counsel have argued that 
the contract of the defendants contains within itself a promise to 
pay interest, and that it might be declared upon as a contract in 
which the party stipulates to pay interest after the sum becomes 
due; on the ground that this is the legal effect of the contract. 
But we do not sustain this view. We think that such a declaration 
would not describe the contract. Interest is not an integral part 
of such contract, but is given by way of damages for the non- 
performance of the contract. For in matters of property, 
the usual rate of interest has long been established as a just rule 
for the measure of damages in cases where the plaintiff has sus- 
tained an injury by the nonperformance of a contract by the 
defendant. 

“The policy before us has been likened in argument to a note 
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payable at a given time, with interest thereafter. But on this 
policy the money is not payable at any given time. The amount 
to be paid, and the time when, are both uncertain. The amount 
of the loss is payable after proof of loss, and a consequent notice 
and demand of the defendants. In the case of bank bills, which 
are but the promissory notes of a corporation, payable on demand, 
the courts say, in Suffolk Bank vs. Worcester, 5 Pickering, 109, 
‘The bank bills or notes in suit were promises to pay money on 
demand, without any engagement to pay interest. Interest was 
no part of the contract; but after demand and nonpayment 
interest would be recovered in the form of damages for detention.’ 
And so in the present action. ‘Till within a few years, interest 
has not been allowed on policies of insurance., It was a 
matter within the discretion of a jury, and thé rule now 
followed in England, as stated by Lord Tenterden in Bain vs. 
Case, 3 Car. and P. 498, is this: ‘The assured cannot recover 
interest, unless he has made application to the insurer to pay 
the amount of the loss, and has informed him of the ground of 
such his application.’ This is similar to the rule adopted here; 
yet the contract itself, in this particular, has undergone no change 
since the courts decided that interest was not recoverable. The 
contract of insurance is, as has often been observed, a contract 
of indemnity. It is no engagement to pay a given sum, but an 
amount not exceeding a given sum, on the happening of certain 
perils; and certain duties must be perfomed by the plaintiff, be- 
fore he can maintain his suit. We therefore think there was no 
express promise to pay interest.” Later on in the opinion the 
learned court say: “Under the circumstances, we think ‘the de- 
fendants are not liable for interest. They were always ready to 
pay the demand, and did pay as soon as the plaintiffs had acquired 
a legal right to receive it, as ascértained by the competent 
tribunal.” 


The authorities bearing upon the matter of the allowance of 
interest where the same is not provided for by the contract itself 
are quite numerous. Depue, Justice, in the court of errors and 
appeals in North Hudson Railroad Co. vs. Booraem, 28 N. J., Eq. 
594, said: “In the absence of an express agreement to pay interest, 
or a positive rule of law that interest shall be computed as part 
of the damages, the allowance of interest is discretionary, and 
depends upon the circumstances of the case. ‘The general rule is 
that the interest is not allowed on a debt, until the debtor is in 
default.” 

In the case of Miles vs. Oden, 8 Martin, N. S. 214, 19 Americati 
Decisions, 177, the court says: “The maker of a note will not be 
compelled to pay interest, where, owing to a contest between ad- 
verse parties, it is uncertain whom we ought to pay; until such 
contest is decided he is not in mora.” 

In Farmer vs. Farmer, 15 W. R. 371, the parties to a suit in 
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equity restrained an insurance company to retain in its posses- 
sion, during the progress of the suit, moneys due by the company 
to one of the parties: Held, “that the company was merely acting 
as stakeholder, and, in such capacity, was not liable to pay interest 
upon the said sums while so remaining in its possession.” 

In Caledonian Ry. vs. Carmichael, L. R. 2 H, L. 56, Lord 
Westbury said that “interest can be demanded only in virtue of 
a contract, or where the principal sum has been wrongful!y with- 
held”; and in Webster vs. British Empire Mutual Life Assur- 
ance Society, 49 L. J. Ch. 769; 18 Ch. Div. 169; 43 L. T. 229, it 
was held that “interest, if it does not arise from contract, can 


only be awarded as damages for the wrongful withholding of 
money.” 


But it is needless to multiply cases, for I consider the principle 
perfectly settled that unless interest does arise from the contract 
itself it can only be awarded as damages for the wrongful with- 
holding of money. 

It therefore becomes my duty to inquire whether in this case 
there was any wrongful withholding of the money. From the 
agreed state of facts and from the summarization of those facts 
which is found in the earlier part of this opinion it is perfectly 
manifest that Mrs. Hills had actually signed certain assignments 
and had delivered the same to her husband, which when presented 
to the insurance company by her husband were fair and unsus- 
picious upon their faces. It was because of these assignments 
thus given currency by her and because of the nonsurrender of 
the policies by her, and because of her inability, by reason of the 
assignments which she had caused to be put into circulation and 
thereby incapacitated herself from appearing in the untrammeled 
legal status of one who could surrender such policies, to surrender 
them, that the company refused to make payment. In other 
words, her title to demand the money appeared to the company to 
be tarnished by her own act and the legal consequences thereof. 

It will therefore be necessary to consider whether, assuming 
the validity of these assignments thus admittedly signed and put 
into circulation by her, any obligation was created against her 
which would make the payment to her of the proceeds of the 
policies a hazardous undertaking for the insurance company. 
It was claimed on the argument that an assignment of policies 
directly from the wife to the husband is void in law. This may 
well be admitted, but the awkward circumstance supervenes that 
it is valid in equity. The rule in such cases is nowhere better 
stated than by Vice-Chancellor Van Fleet in Farmer’s Executor 
vs. Farmer, 12 Stew. 213: “Notwithstanding the capacity of a 
married woman to acquire, use and dispose of property has been 
very greatly enlarged, still the statute making the enlargement 
declares, ‘Nor shall anything herein enable husband or wife to 
contract with or to sue each other, except as heretofore.’ The 
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purpose of this provision has been defined. Chief Justice Beasley, 
speaking for the Supreme Court, says its ‘object was to leave the 
husband and wife, touching their capacity to bargain together, 
on the ancient footing of the common law. The clause is virtually 
a legislative declaration that, as heretofore, they may enter, inter 
se, in equitable agreements, but not into legal agreements. It was 
obviously intended that the court of equity should, as it has always 
done prior to the amplification of the rights of the wife, exercise 
a supervision over the engagements of married persons.’ Wood- 
ruff vs. Clark, 13 Vroom, 198. At common law, husband and 
wife were one person, so that neither could give the other any 
estate or interest. Coke on Littleton, 188-a.” 

Under the circumstances, therefore, Mrs. Hills by her act had 
created a situation which required adjudication in a court of 
equity, and if it should be there established that these assignments 
were valid and fairly obtained, they would be absolutely binding 
upon her, although made directly between herself and her husband, 
and would divest her of all the interest which she originally had, 
before the giving of said assignments, in the said policies. It is 
therefore perfectly manifest that while such assignments were 
outstanding, admittedly signed by her, itywould have been utterly 
unsafe and imprudent for the insurance company to have paid the 
money to her. e 

On the oral argument I myself directed the attention of counsel 
to the case of Watson vs. Jersey City, which had been decided 
by me and affirmed on my opinion by the court of errors and 
appeals. That case has no bearing upon the present case when 
critically examined. In that case, which was one of condemnation 
of lands, interest was allowed because of the rule which pertains 
uniformly in cases of eminent domain and because the city had 
actually taken possession of the landg on the 12th of October, 
1893, the date from which interest was allowed, and defendant 
had therefore not only the use of the money but the possession of 
the lands also. It is a settled principle in the law that “in the 
absence of any statute on the subject, the rules governing interest 
in eminent domain cases are controlled by the constitutional prin- 
ciple requiring just compensation.” Geoghegan vs. Union Ele- 
vated R. R., 107 N. E. 786. 

I have thus far treated the case as if the questions therein had 
not received construction in this or any jurisdictions. One case, 
and only one, was cited to me on the oral argument as having 
some analogy to the case now sub judice. This was the case of 
Bushnan vs. Morgan, 5 Sim. 635; 58 Eng. Reprint, 478. The 
report is brief, and I include the case as reported in full :— 


“( Interest. ) 


“Interest is not payable on a sum recovered, on a lost policy 
from a life insurance company. 


“The object of this suit was to recover, from the Equitable 
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Assurance Society, a sum of money which was due on a policy 
which had been effected on the life of a person deceased, but which 
had been lost. The Master, in pursuance of the decree, had settled 
an indemnity to be given by the plaintiff to the society; and, on 
the cause coming on for further directions, the question was, 
whether interest ought to be paid by the society on the sum in- 
sured, from the time at which it would have been payable 
under the policy. 

“Mr. Knight and Mr. Wigram, for the plaintiff, referred to 
‘Tunstall vs. Trappes (ante vol. ili, p. 299.) ; and Lowndes vs. 
Collens (17 Ves. 27). 

“Mr. Pepys and Mr. Barber, for the defendants, cited Higgins 
vs. Sargent (2 Barn. & Cress. 348) ; Page vs. Newman (9 Barn. 
& Cress. 378); Foster vs. Weston (6 Bing. 709); Hare vs. 
Richards (7 Bing. 254): and said that, as the court had directed 
the plaintiff to give an indemnity to the society, the latter were 
justified in refusing to pay the money secured by the policy until 
the indemnity was given. 

“Feb. 14. The Vice-Chancellor (Sir L. Shadwell). I have con- 
sulted Mr. Justice James Parke, and he has informed me that it 
is not the habit of a court of law, in a case like this, to give in- 
terest on the sum recovered, and, therefore, I think that I ought 
not, in this case, to direct the Equitable Assurance Society to pay 
interest.” 


My own researches, however, since the oral argument, have 
discovered some other cases which bear closely upon this question, 


and at least one of which is a complete analogue. Williams vs. 
N. Y. Life Ins. Co., Inc., 89 Atl. Rep. (Court of Appeals of 
Maryland) 97, is the one to which I refer. In that case Stock- 
bridge, Justice, speaking for a unanimous court, said :— 
“Finally, the appellant insists that he is entitled to have the 
judgment in this case reversed, because he was not allowed any 
interest, even on the dividend as apportioned to him by the com- 
pany. In England, on actions on policies of insurance, interest on 
sums payable at a time certain, where there is no contract to pay 
interest, and no usage and no demand, is given only in actions on 
bills of exchange and promissory notes and other commercial 
securities. Higgins. vs. Sargent, 2 Barn. & Cress. 348. In this 
country, where a definite sum of money is payable at the expira- 
tion of a time certain, without demand, interest is generally 
allowed from the time the money should have been paid. Dodge 
vs. Perkins, 9 Pick. 368; Foote vs. Blanchard, 6. Allen, 221; but 
in insurance policies it often happens that there is some dispute 
about the amount due, or the person to whom it is payable, or the 
event on which it becomes payable, which takes it out of the 
general rule. Hutchinson vs. Liverpool & L. & G. Ins. Co., 153 
Mass. 143; 26 N. E. 439; 10 L. R. A. 558; Pierce vs. Charter 
Oak Life Ins. Co., 138 Mass. 151, cited with approval in Hardy 
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vs. Lancashire Ins. Co., 166 Mass. 210; 44 N. R. 209; 33 L. R.A. 
241, 55 Am. St. Rep. 395. So in this case the appellant was 
notified in January of the dividend apportioned and payable to 
him on July 25th. That he did not receive it at that time was due 
to his own action, from which developed a dispute as to the 
proper construction of the policy and the amount payable there- 
under.” In this case the court held that he was not entitled to 
interest even on the admitted amount. 

In Hutchinson vs. Liverpool and London & Globe Insurance 
Co. (supra), Morton, Justice, says :— 

“We think that the ruling in relation to interest was also cor- 
rect. It may not be easy to place upon a consistent basis many 
of the decisions in which interest has been allowed or disallowed. 
But in this case it does not appear that the amount to which the 
plaintiff became entitled under the policy was payable at a fixed 
time after the loss occurred or upon a certain event which had to 
take place, or that the amount had been wrongfully withheld by 
the defendant, or that the sum due was liquidated, or that until 
the bringing of the action a demand had been made for its pay- 
ment.” 

This quotation from the Hutchinson case is made merely to 
show the prevalence of what I consider to be the true rule, that 
the allowance of interest in @ach case is not made upon any fixed 
principle but is determined by reference to the peculiar circum- 
stances of each indivdual case as it arises. 

Some other questions of minor importance which were mooted 
on the argument have all received full consideration and investiga- 
tion by me, but in the light of the grounds upon which this de- 
cision is rested it becomes unnecessary to announce the determina- 
tion at which I have arrived with respect thereto. 

I am, for the reasons hereinbefore indicated, clearly of the 
opinion, first, that the surrender of the policies, contemplated by 
the policies themselves, was not made until February 25, 1916; 
and, secondly, that inasmuch as the so-called interest is merely 
allowable as damages for the wrongful detention of payment from 
the person who was rightfully entitled to receive the same, and 
inasmuch as in this case it did not appear (a) who was rightfully 
entitled to receive the same, or (b) that there was any wrongful 
detention from such person, until February 25, 1916, that the 
plaintiff in the suits now sub judice is entitled to receive interest 
on said policies only from the 25th day of February, 1916; and I 
will so order. 
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SUPREME COURT OF NEW YORK. 


APPELLATE TERM. First DEPARTMENT. 


HERSCHKOWITZ et At. 
vs. 
MUTUAL LIFE INS. CO. NEW YORK.* 


1. INSURANCE — SUICIDE — PRESUMPTION — QUESTION FOR 
JURY. , 

The law indulges in the presumption that a person will not take his own 
life, and where the facts are as consistent with death from negligence, 
accident, or homicide, as by suicide, the presumption is against sui- 
‘cide; and evidence that insured, whose policy excepted suicide, was 
found in his bedroom about 6 o’clock in the morning, either dying or 
actually dead, and that his death was caused by illuminating gas 
asphyxiation, without evidence as to how the gas escaped, or as to 
any circumstance tending to show any intent to commit suicide, was 
not sufficient to overcome the presumption and raise a question of 
fact for the jury, so that the trial justice was required to direct a 
verdict against the insurer. 

(For other cases, see Insurance, Cent. Dig. §§ 1555, 1556, 1645-1668, 1732- 
1770; Dec. Dig. § 646, 668.) 


2. INSURANCE—ACTION ON POLICY—DEFENSE OF SUICIDE— 
EVIDENCE. 

In an action on a life insurance policy, defended on the ground that the 
insured had committed suicide, where it appeared that a witness who 
had loaned deceased money had been to insured’s apartment and had 
received a letter from insured, the exclusion of his testimony as to 
the contents of the letter, which might have shown an intent on the 
part of the insured to take his life, was error. 


(For other cases, see Insurance, Cent. Dig. §§ 1691-1693; Dec. Dig. § 659.) 


3. INSURANCE—DEFENSE OF SUICIDE—EVIDENCE: 

In such action, evidence for defendant that an inspector from the gas com- 
pany had examined the gas fixtures the same afternoon and had found 
them in good condition was admissible, over the objection that to lay 
a proper foundation defendant must prove that no one having access 
to insured’s apartment that day had changed the fixtures. 

(For other cases, see Insurance, Cent. Dig. §§ 1691-1693; Dec. Dig. § 659.) 


Appeal from City Court of New York, Trial Term. 


Action by Betty Herschkowitz and others, by their guardian ad litem, 
Betty Herschkowitz, against the Mutual Life Insurance Company of New 
York. From a judgment in favor of the plaintiffs, and against the de- 
fendant, defendant appeals. Reversed. 


Argued February term, 1916, before Lehman, Weeks, and Dele- 
hanty, JJ. 


Frederick L. Allen, of New York City (Murray Downs, of New York 
City, of counsel), for Appellant. 

Joseph P. Segal, of New York City (I. Gainsburg, of New York 
City, of counsel), for Respondents. 


* Decision rendered, Feb. 23, 1916. 157 N. Y. Supp. 436. 
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LEHMAN, J. 

The plaintiffs have obtained a judgment upon a policy insuring 
the life of Benjamin Herschkowitz. ‘The defendant set up in its 
answer that Herschkowitz committed suicide. 

[1] The evidence in the case shows only that the deceased was 
found in his bedroom about 6 o’clock in the morning, either 
dying or actually dead, and that his death was caused by asphyxia- 
tion from illuminating gas. There is no testimony as to how the 
illuminating gas escaped, nor as to any other surrounding cir- 
cumstances which might tend to show any intent on the part of 
the deceased to take his life. “The law indulges in the pre- 
sumption that a person will not take his own life, and where the 
facts and circumstances are as consistent with death from negli- 
gence, by accident or homicide, as by suicide, the presumption is 
against suicide.”” White vs. Prudential Insurance Company, 120 
App. Div. 260, 105 N. Y. Supp. 87, and cases there cited. It 
seems to me that the evidence actually admitted is totally insuffi- 
cient to overcome the presumption, and raised no question of 
fact for the jury, and the trial justice was bound to direct a 
verdict. 

[2] The trial justice erred, however, I think, in the exclusion 
of certain evidence by which the defendant attempted to overcome 
the presumption. It appears that one Matis Harris had loaned to 
the deceased a considerable sum of money. Harris testified 
without objection that he went to the apartment at 9 o'clock in 
the morning and that he had received from the deceased a letter. 
He further testified that the widow had taken away the letter 
from him at the cemetery. ‘The witness was not permitted to 
give oral testimony as to the contents of this letter, apparently 
upon the ground that the letter was tle best evidence. Obviously 
this objection would be of no force if the plaintiff had received 
notice to produce. In this case none was served, but the plaintiff's 
counsel at the trial stated: “Irrespective of that, if we had any 
such letter, we would produce it; but we have none.” The de- 
fendant thereby waived this objection, and upon this appeal does 
not seek to sustain the ruling on this ground, but urges that there 
is no competent proof that the letter was sent by the deceased or 
in his handwriting. 


Aside from the fact that no such objection was properly raised 
at the trial, Harris was permitted to testify that he had received 
the letter from the deceased, and another witness, who knew the 
deceased’s handwriting, was not permitted to testify that the 
letter was in his handwriting. If the witness had been permitted 
to testify as to the contents of this letter, it might have shown an 
intent on the part of the writer to take his life, and thereby have 
raised a question of fact for the jury. 

[3,4] The defendant also attempted to prove by an inspector 
from the gas company that he examined the gas fixtures the 
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same afternoon and found them in good condition. This evidence 
was excluded on the ground that to lay a proper foundation the 
defendant must prove that none of the people having access to 
the apartment that day had changed the condition of the fixtures. 
It seems to me that this ruling was too strict. It is a fair pre- 
sumption that, if the fixtures were imperfect in the morning, 
they would remain in that condition until the inspector came there 
in the afternoon. 

Judgment should therefore be reversed, and new trial ordered, 
with costs to appellant to abide the event. All concur. 


SUPREME COURT OF NEW YORK. 


SPECIAL TERM. WESTCHESTER COUNTY. 


SCOBIE 
vs. 


CONNOR.* 


EXEMPTIONS—INSURANCE POLICY. 

A policy on the life of insured, a judgment debtor, based on the twenty- 
year guaranteed interest bond lan, which, by its terms, was payable 
on the death of the insured to his wife, provided that, if the insured 
should be living at the end of the accumulation period, he should be 
entitled to a choice of options, including one to surrender the policy 
for its cash value. On the date of maturity the insured elected to 
surrender the policy and receive the cash value. Held, that in such 
case the proceeds of the policy were liable for insured’s debts, the 
wife not having a vested interest as in case of ordinary life policies, 
and in proceedings supplementary to execution a receiver to take 
charge of such moneys should be appointed. 


(For other cases, see Exemptions, Cent. Dig. § 75; Dec. Dig. § 50.) 


Action by Robert Scobie against John Connor. Application for the 


appointment of a receiver in proceedings supplementary to execution. 
Receiver appointed. 


John J. O’Grady, of New York City, for Judgment Creditor. 
Charles D. Millard, of Tarrytown, for Judgment Debtor. 


TompkKINs, J. 
This is an application for the appointment of a receiver in 
proceedings supplementary to execution. It appears without 
dispute that the New York Life Insurance Company issued its 
policy of insurance for $1,000 on the life of the judgment debtor 


* Decision rendered, Mar. 6, 1916. 157 N. Y. Supp. 567. 
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on the twenty-year guaranteed interest bond plan, with a twenty- 
year accumulation, which policy was, by its terms, payable in the 
event of the death of the insured to Annie Connor, his wife. ‘The 
policy further provided that if the insured should be living at 
the end of said accumulation period, namely, on the 19th day 
of February, 1916, he should be entitled to a choice of certain 
options under the said policy, one of which was to surrender 
the same to the company for its entire value in cash. 

The twenty-year accumulation period was completed on the 
19th day of February, 1916, and on that day the insured filed 
with the insurance company a written notice to the effect that 
he desired to receive said entire cash value of said policy, which 
said cash value was and is the sum of $1,290.28, and that the 
insurance company now holds said sum to the credit of the in- 
sured, the judgment debtor, subject only to the injunction con- 
tained in the order for the judgment debtor’s examination in this 
proceeding. Subject only to the said injunction, the defendant 
and judgment debtor is concededly entitled to the said sum of 
$1,290.28. It is his property, and only for the injunction herein 
he could receive it himself, or assign or transfer it to suit himself. 

In these circumstances, I think the money is subject to the 
payment of the judgment herein, and that this motion for the 
appointment of a receiver should be granted. If the insurance 
policy were an ordinary straight life policy, payable to the wife, 
thereby giving her a vested interest therein, she, of course, could 
not be deprived of such interest by any creditor of the husband; 
but where a policy provides for ‘’& cash surrender value, payable 
to the imsured, and which he may elect to collect and receive 
without the consent of the wife, and he does so elect, and the 
money is set apart for and immedjately payable to him, such 
moneys thereby become liable for his debts. The case of Grems 
vs. Taver, 148 N. Y. Supp. 200, cited by counsel for the judgment 
debtor, does not hold to the contrary. 

Motion granted, and order signed. 


AMERICAN WORKMEN vs. JAMES. (3 Div. 207.)* 
(Court of Appeals of Alabama.) 


1. INSURANCE—ACTIONS ON POLICIES—PLEADING. 
In an action on a life policy, a plea alleging a settlement and satisfaction 
of the claim held subject to demurrer. 


(For other cases, see Insurance, Cent. Dig. §§ 1554, 1609-1616, 1622-1624; 
Dec. Dig. § 640[1].) 


* Decision rendered, Dec. 14, 1915. 70 South. Rep. 976. 
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7. INSURANCE—EXTENT OF LIABILITY—SETTLEMENT. 

Where the beneficiary of a life policy received a part of the face of the 
policy, he is entitled to recover of the insurer the balance, unless he 
agreed and understood that the part received was payment in full. 

(For other cases, see Insurance, Cent. Dig. §§ 1417, 1419; Dec. Dig. § 579.) 


8. INSURANCE—ACTIONS ON POLICIES—BURDEN OF PROOF. 

In an action on an insurance policy, where the insurer admits the original 
debt, the burden is on him to establish by a preponderance of the 
evidence that it was paid or that the beneficiary accepted a part pay- 
ment knowing that it was intended to be an extinguishment of the 
debt and understanding that it was in full payment. 

(For other cases, see Insurance, Cent. Dig. § 1668; Dec. Dig. § 646[11].) 

9. INSURANCE—ACTIONS ON POLICIES—BURDEN OF PROOF. 

In an action on a life policy, when plaintiff makes out a prima facie case, 
the burden is shifted to defendant to prove the defense by a pre- 
ponderance of the evidence. 

(For other cases, see Insurance, Cent. Dig. §§ 1555, 1645-1649; Dec. Dig. 
§ 646[1].) 


Appeal from City Court of Montgomery; Gaston Gunter, Judge. 


Action by John James against the American Workmen on a _ policy 
issued on the life of Corrie James. From a judgment for plaintiff, de- 
fendant appeals. Affirmed. 


Walter S. Richardson and Woodford Mabry, both of Montgomery, 
for Appellant. 


Tyson & Arrington and J. Paul Jones, all of Montgomery, for Ap- 
pellee. 


MASSACHUSETTS MUT. LIFE INS. CO. vs. CRENSHAW. 
(7 Div. 711.)* 


(Supreme Court of Alabama.) 


3. INSURANCE—LIFE INSURANCE—REPRESENTATIONS. 

Where insured, before receiving a policy, was required to execute a cer- 
tificate of continued good health, such certificate was a representation, 
and not a warranty. 

(For other cases, see Insurance, Cent. Dig. § 560; Dec. Dig. § 265.) 


4. INSURANCE—LIFE POLICIES—MISREPRESENTATIONS. 


A life policy provided that after application and before delivery insured 
should execute a certificate of continued good health. Code 1907, 
§ 4572, declares that no written or oral misrepresentation or war- 
ranty made in the negotiation of a policy of life insurance shall de- 
feat or avoid the policy unless made with actual intent to deceive, or 
unless the matter misrepresented increase the risk of loss. Insured 


* Decision rendered, Nov. 25, 1915. Rehearing denied, Jan. 20, 1916. 70 
South. Rep. 768. 
Vol. XLVII—32. 
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during the period of application and delivery of the policy consulted 
a physician about headaches, but was not incapacitated, and executed 
a certificate of continuing good health. Held that, as the certificate 
was a mere representation, and did not necessarily mean that the 
insured was in perfect health, but merely that he had been free from 
apparent serious disease, and was not conscious of any derangement 
of important organic functions, the fact that insured at the time he 
made the certificate was troubled with incipient brain tumor will not 
avoid the policy, where the representation as to good health was not 
made with actual intent to deceive. 

(For other cases, see Insurance, Cent. Dig. §§ 681-690, 694-696; Dec. 
Dig. § 291.) 


8. INSURANCE—LIFE INSURANCE— ACTIONS — AUTHORITY 
OF AGENT. 

In an action on a life policy, evidence that the insurer’s general agent had 
no authority to deliver the policy without a certificate that insured’s 
health had continued good from application to time of delivery is 
admissible. 


(Fo other cases, see Insurance, Cent. Dig. § 122; Dec. Dig. § 92.) 


Appeal from Circuit Court, Etowah County; J. E. Blackwood, Judge. 
Action by Birdie M. Crenshaw against the Massachusetts Mutual Life 
Insurance Company for the face of a policy issued upon the life of John 
W. Crenshaw. Judgment for plaintiff, and defendant appeals. Affirmed. 


W. J. Boykin, of Gadsden, for Appellant. 
Goodhue & Brindley, of Gadsden, for Appellee. 


AMERICAN NAT. INS. CO. vs. OTIS. (No. 158.)* 


(Supreme Court of Arkansas.) 


1. INSURANCE—SUSPENSION—CONDITIONS OF REINSTATE- 
MENT—PUBLIC POLICY—‘OUT OF BENEFIT.” 

No ground of public policy forbids an insurance company from including 
as a condition upon which its policyholders who are “out of benefit” 
—that is, who have been suspended for nonpayment of premiums— 
may be reinstated, a provision that in case of death from any cause 
within five weeks from the date of reinstatement it shall not be 
liable to any extent, and no ground of public policy forbids the bene- 
ficiary from accepting renewal and reinstatement upon that condition. 


(For other cases, see Insurance, Cent. Dig. §§ 932, 933; Dec. Dig. § 365.) 


2. INSURANCE—SUSPENSION—CONDITIONS OF REINSTATE- 
MENT—LIABILITY. 

A beneficiary under a life policy who, after the insured had been sus- 
pended for nonpayment of premiums, applied for reinstatement and 
accepted a reinstatement subject to the conditions of the policy, one 
of which was that in case of death from any cause within five weeks 


= Decision rendered, Feb. 7, 1916. 183 S. W. Rep. 183. 
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from the date of reinstatement the insurer should not be liable, was 
bound by such condition. 


(For other cases, see Insurance, Cent. Dig. §§ 932, 933; Dec. Dig. § 365.) 


Appeal from Circuit Court, Phillips County; J. M. Jackson, Judge. 

Action by Mary Otis against the American National Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. Reversed, and cause 
dismissed. 


Skipwith W. Adams, of Helena, for Appellant. 
Kink & Dinning, of Helena, for Appellee. 


UNITED STATES ANNUITY &-LIFE INS. CO. vs. PEAK. 
(No. 88.)* 


(Supreme Court of Arkansas.) 


1. INSURANCE—ACTION ON POLICY—CHARACTER EVIDENCE 
—ADMISSIBILITY. 

Where evidence was introduced showing circumstantially that the in- 
sured obtained a policy of life insurance by fraud, it was error to 
admit testimony as to his good character, since in civil cases each 
transaction must be ascertained by its own circumstances and not the 
character of the parties. 

(For other cases, see Insurance, Cent. Dig. §§ 1677-1685; Dec. Dig. § 655.) 


2. INSURANCE—LIFE INSURANCE—FORFEITURE—EVIDENCE. 

Where the insurance agent discounted the insured’s note for the first 
premium and remitted to the insurer the money due it on first pre- 
mium, the failure of the insured to pay an installment on the note to 
the holder bank did not forfeit the policy for nonpayment of premium 
for the first year. 

(For other cases, see Insurance, Cent. Dig. §§ 891, 895-902, 913; Dec. Dig. 
§ 349.) 


3. INSURANCE—LIFE INSURANCE—DUTIES OF INSURED. 

Although, after applying for life insurance in one company, the insured 
was told by another examining physician of certain diseases which 
he had, he was not bound to so inform the first company unless he 
believed the second examiner. 

(For other cases, see Insurance, Cent. Dig. §§ 681-690, 694-696; Dec. 
Dig. § 291.) 


4. INSURANCE—LIFE INSURANCE—DUTIES OF INSURED— 
GOOD FAITH. 

Where insured, after applying for life insurance in one company, but be- 
fore receiving the policy, was told by another examining physician that 
he had Bright’s disease, and he told the physician to make a micro- 
scopic examination, which confirmed the diagnosis, and he then ar- 
ranged for treatment in the city to which he was about to go, his 


* Decision rendered, Jan. 3, 1916, 182 S. W. Rep. 565. 
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failure to disclose his condition to the first insurer was an intentional 
concealment of a material fact, which avoided the policy. 

(For other cases, see Insurance, Cent. Dig. §§ 681-690, 694-696; Dec. 
Dig. § 291.) 


Appeal from Circuit Court, Chicot County; Turner Butler, Judge. 

Action by Pearl S. Peak against the United States Annuity & Life 
Insurance Company. From a judgment for plaintiff, defendant appeals. 
Reversed and remanded. 


L. A. Stebbins, of Chicago, Ill., and X. O. Pindall, of Little Rock, for 
Appellant. 


Baldy Vinson and W. G. Street, both of Lake Village, for Appellee. 


FRAIN vs. MODERN WOODMEN OF AMERICA. 
(No. 8458.) * 


(Supreme Court of Colorado.) 


1. INSURANCE — FRATERNAL INSURANCE — ACTIONS — HAZ- 
ARDOUS OCCUPATION. 


The by-laws of a fraternal insurer designated the occupation of railroad 
brakemen on all trains except passenger trains as hazardous, and 
provided that the insurance could not extend to such occupation, un- 
less the member, upon payment of increased rates, procured a haz- 
ardous occupation certificate. A member entered upon such hazardous 
occupation without procuring the certificate and fell between moving 
cars and death resulted from loss of blood, shock, and injuries in the 
fall. Held, that the death was directly traceable to the hazardous 
occupation which was excepted. 


(For o cases, see Insurance, Cent. Dig. §§ 1955, 1957-1959; Dec. Dig. 
§ 787.) 


2. INSURANCE—FRATERNAL INSURANCE—WAIVER. 


Where the local camp clerk of a fraternal insurer, though notified that the 
member had entered an extrahazardous occupation which the insur- 
ance did not cover without a hazardous occupation certificate, re- 
ceived the ordinary assessments, having no authority to receive the in- 
creased assessment, tender of which was made, the insurer did not, 
no application having been made to the proper authority for a haz- 
ardous occupation certificate, waive its rights to defeat a claim for 
death resulting from the hazards of the occupation. 


(For other cases, see Insurance, Cent. Dig. §§ 1907-1916; Dec. Dig. § 755.) 
Scott, J., dissenting. 


En Bane. Error to District Court, City and County of Denver; C. C. 
Butler, Judge. 


Action by Catharine Frain against the Modern Woodmen of America. 
There was a judgment for defendant, and plaintiff brings error. Affirmed. 


* Decision rendered, Feb. 7, ‘1916. 155 Pac. - 330. 
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John H. Reddin, of Denver, for Plaintiff in Error. 


Truman Plantz, of Warsaw, Ill., and Geo. G. Perrin, of Rock Island, 
Ill., and J. J. McFeely, of Denver, for Defendant in Error. 


OUR HOME LIFE INS. CO. vs. PEACOCK.* 
(Supreme Court of Florida.) 


2. INSURANCE—LIFE INSURANCE—RECOVERY ON POLICY— 
PREMIUM NOTE. 


Where a policy of life insurance is issued and a note is given for the 
first premium, which note is not paid at maturity, but the insured 
after the note was due and unpaid refused to pay it, and uncondi- 
tionally stated that he did not intend to pay the note or in anywise 
comply with the contract of insurance, and stated that he will not take 
the policy or pay the note or be bound by the same, and it is then 
agreed between the insurance company and the maker of the note that 
the contract of insurance, together with the note, shall stand dis- 
charged, and the maker of the note dies without making any payment, 
the beneficiary, being the wife of the maker of the note, cannot re- 
cover on the policy in view of its conditions. 

(For other cases, see Insurance, Cent. Dig. § 184; Dec. Dig. § 349.) 


Error to Circuit Court, Jackson County; J. Emmet Wolfe, Judge. 
Action by James Ann Peacock against Our Home Life Insurance 
Company. Judgment for plaintiff, and defendant brings error. Reversed. 


Paul Carter, of Marianna, for Plaintiff in Error. 
C. L. Wilson, of Marianna, for Defendant in Error. 


* Decision rendered, Jan. 22, 1916. 70 South. Rep. 775. Syllabus by the 
Court. 


PERKINS vs. EMPIRE LIFE INS. CO. (No. 6429.)* 
(Court of Appeals of Georgia.) 


1. INSURANCE — LIFE INSURANCE — CONSTRUCTION OF 
POLICY—FAILURE TO PAY PREMIUMS—APPLICATION OF 
LOAN VALUE. 


The suit was upon a policy of insurance, containing a clause known as an 
“automatically nonforfeitable clause,” as follows: “If any premium 
hereon shall not be paid when due, the company shall first apply any 
withdrawal surplus to pay the same, and the remainder of the pre- 


* Decision rendered, Feb. 18, 1916. 87 S. E. Rep. 1094. Syllabus by the 
Court. 
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miums due, if any, shall be charged against this policy as a loan, if 
the respective loan value specified herein be sufficient to cover such 
advance, in addition to any existing liens and accrued interest, pro- 
vided, that if the credits be not sufficient to cover the entire premium 
then due, the company shall apply the same, if sufficient to pay the 
premium for a shorter period, but not less than a full quarterly pre- 
mium. At any time while this policy is thus sustained in force, the 
payment of premiums may be resumed without medical. examination, 
and the accumulated premiums may be paid or allowed to stand as a 
lien against the policy. No grace will be allowed under this provision.” 
The premiums were fully paid for three years (from February 12, 
1909, to February 12, 1912), and on August 5, 1913, the insured died 
without having paid further premiums. The annual premium was 
$346.05. The policy at the expiration of the second year had a loan 
value of $420, and, if the premium due February 12, 1912, has been 
paid, would have had a loan value of $590. Held, upon the failure of 
the insured to pay the premiums due February 12, 1912, under the 
“automatically nonforfeitable clause” above quoted, the loan value of 
$420 became immediately available, and it was the duty of the com- 
pany to charge against the policy, as a loan, the amount due for that 
premium, and thus to retain the policy of full force, and the policy 
was thus automatically extended for an additional two years and 
eight months without further payment, in accord with the “table of 
cash loans and guaranteed surrender value,’ contained therein; and 
the failure of the insured to pay a note given for the payment of the 
premium due February 12, 1912, did not operate to void the policy or 
to lessen the duty of the company, on failure to pay the note, to 
apply such.loan value to the payment of premiums as they became 
due, until expended in accord with the “automatically nonforfeitable 
clause” in the policy. The stipulation in the policy that “if any pre- 
mium is not paid on or before the day it is due, or if any notes or 
other obligation that may be accepted by the company for the whole 
or any part of the first or any subsequent premium or any other 
payment under the policy be dishonored or not paid on or before the 
day when due, the policy shall, without any affirmative act on the 
part of the company or any of its officers or agents, be null and void 
except as herein provided,” does not apply when there is a loan value 
attached to the policy, sufficient to pay the premium due. Policies 
of insurance will be liberally construed in favor of the object 
to be accomplished, and the conditions and provisions of every con- 
tract of insurance will be construed against the insurer who prepares 
and proposes the contract (Arnold vs. Empire Life Ins. Co., 3 Ga. 
App. 695, 60 S. E. 470), and the entire context of the nonforfeitable 
clause above set out, when construed in connection with the terms of 
the policy as a whole, indicate an intention to carry the policy auto- 
matically, by the consumption of the loan value, as fully and com- 
pletely as though the insured has paid the premiums with money 
secured from any other source. It was therefore error to strike the 
plaintiff’s petition on demurrer. 


(For other cases, see Insurance, Cent. Dig. §§ 292, 294-298, 931, 935, 938; 
Dec. Dig. §§ 146, 364, 367.) 


2. PLEADING—ACTION ON INSURANCE POLICY. 


It was not error to strike such parts of the plaintiff’s petition as sought to 
set up fraud on the part of the defendant in preventing payment of a 
note alleged to have been given by the insured in order to void the 
policy, nor to disallow the amendment to the petition which was of- 
fered. 


Error from City Court of Savannah; Davis Freeman, Judge. 
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Action by Emma Perkins against the Empire Life Insurance Com- 


pany. Judgment for defendant, and plaintiff brings error. Reversed. 


Gignilliat & Heidt and Osborne & Lawrence, all of Savannah, for 


Plaintiff in Error. 


Anderson, Cann, Cann & Walsh, of Savannah, for Defendant in Error. 


TYSON vs. EQUITABLE LIFE ASSUR. SOC. OF UNITED 


STATES. (No. 262.)* 
(Supreme Court of Georgia.) 


1. INSURANCE— EXTENT OF LIABILITY —PAID-UP INSUR- 


An 


ANCE. 

insurance policy, payable as a death claim to the insured’s executors, 
administrators, or assigns, provided for loans by the insurer in 
amounts stated in a table, upon the due assignment of the policy to 
the insurer as collateral for such loans. It contained a clause that the 
“policy shall lapse and, together with all premiums paid thereon, shall 
forfeit to the [insurer] on the nonpayment of any premium when due, 
except that, provided premiums shall have been paid for the periods 
respectively mentioned in the following table, there will be granted, 
without action on the part of the assured, paid-up life assurance for 
the amount fixed in said table, or in lieu thereof, at the option of the 
assured: (1) The cash value fixed in said table, upon the due sur- 
render of this policy to the [insurer] at its home office in New York 
City, at any time after its termination; or (2) provided this policy is 
surrendered within the days of grace [30 days from default in pay- 
ment of premium], or, with satisfactory evidence of good health with- 
in one year thereafter, a paid-up term policy for the full amount as- 
sured under this policy, for the time stated in said table. The paid- 
up assurance, cash value, and paid-up term policy referred to herein 
are based on the number of full year premiums that have been paid, 
are granted without participation in profits, and are subject to reduc- 
tion for any indebtedness to the [insurer] under this contract.” Then 
followed a table of loans and surrender values. The insured, on 
payment of the tenth premium, borrowed an amount equal to the loan 
value of the policy for a year, and paid in advance the interest thereon. 
As collateral for the loan he assigned and delivered the policy to the 
insurer. The assjgnment contained a provision that in the event of 
default in the repayment of the loan on the day of its maturity the 
insurer was fully authorized and empowered, without notice to and 
without demand for payment by the insured, to cancel the policy and 
to apply the cash surrender value of such cancellation to the payment 
of the loan and any unpaid interest; and upon maturity of the policy, 
either by death or lapse of time, the insurer was empowered to exer- 
cise any right or option and accept and extend any privilege or other 
benefit held, possessed, or enjoyed by the insured under the terms 
and conditions of the policy, including the right to commute any 
amount due in installments, whether provided for in the policy con- 
tract or not; and, should the surrender value of the policy exceed 


or Decision rendered, Feb. 22, 1916. 87 S. E. Rep. 1055. Syllabus by the 
Court. 
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the amount of the loan with interest, the excess value should be due 
and payable to the legal owner of the policy on demand. Some time 
after the payment of the tenth premium and the procuring of the loan, 
and while the policy was not in default, the insured became insane, 
which condition of insanity continuously existed up to the day when 
the eleventh premium fell due and the loan matures. Neither the pre- 
mium nor the debt nor any part thereof was paid. The insured there- 
after continued in an insane condition for eight months, when he 
died. The insurer took no affirmative action with respect to fore- 
closing its loan or exercising any power conferred on it by the 
insured in the contract of assignment. During the insanity of the 
insured he was not represented by guardian or otherwise. After the 
death of the insured there was administration on his estate; and upon 
the qualification of the administrator he promptly brought suit to 
recover the full amount of the policy, less indebtedness on the ground 
that as administrator of the insured he had the right to elect, the 
option for a paid-up term policy as provided in the policy, and that 
the term had not expired when his intestate died. The action was 
dismissed on demurrer. Held 

1. That upon default in the payment of the eleventh premium, and the loan 
for which the policy was pledged, the policy automatically became a 
paid-up policy for the amount fixed in the table therein stated, subject 
to the insured’s substitution therefor of any of the opinions given in 
the policy. Equitable, etc., Society vs. Evans, 25 Tex. Civ. App. 563, 
64 S. W. 74. 


(For other cases, see Insurance, Cent. Dig. §§ 194, 936, 939; Dec. Dig. 
§ 368.) 


2. INSURANCE—EXTENT OF LIABILITY—TERM POLICY. 


If in life, the insured, upon surrender of his policy within thirty days, 
was entitled to a paid-up term policy for the full amount of his policy 
for the time stated in the table, subject to reduction for indebtedness. 
This option was not exercisable after thirty days, notwithstanding the 
insanity of the insured during such time. See Balthaser vs. Illinois, 
etc., Co., 110 S. W. 258, 33 Ky. Law Rep. 283; Wheeler vs. Conn. Mut. 
Life Ins. Co., 82 N. Y. 543, 37 Am. Rep. 594, 


(For other cases, see Insurance, Cent. Dig. § 934; Dec. Dig. § 366.) 


3. INSURANCE—EXTENT OF LIABILITY—OPTIONS TO IN- 
SURED. 

Although the insured died within a year from the default in payment of 
premium and loan, his administrator cannot exercisé the option of 
extended insurance given to the insured, for the reason that that 
option was conditioned upon the insured being in good health, and 
the insanity of the insured rendered him uningurable as not being in 
good health. McNeil vs. Southern, etc., Ass’n, 40 App. Div. 581, 58 
N. Y. Supp. 119, 122. 


(For other cases, see Insurance, Cent. Dig. § 934; Dec. Dig. § 366.) 


4. INSURANCE—EXTENT OF LIABILITY OF INSURER—ELEC- 
TION OF OPTIONS. 


The provisions of the contract of assignment do not compel any elec- 
tion by the insurer of any option given in the policy to the insured. 


(For other cases, see Insurance, Cent. Dig. § 934; Dec. Dig. § 366.) 


5. INSURANCE—LIABILITY OF INSURER—PAID-UP POLICY. 
The insured’s administrator is entitled to recover the value of a paid-up 
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policy for such amount as the amount of his reserve will purchase 
according to the table set out in the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 194, 936, 939; Dec. Dig. 
§ 368.) 


6. APPEAL AND ERROR—DISPOSITION OF CAUSE— DIREC- 
TION OF JUDGMENT. 


It is admitted in the brief of the defendant that under the policy the 
plaintiff is entitled to a sum due as for a paid-up policy. In agreeing 
with the contention of the defendant, as announced in the foregoing 
headnotes, that the plaintiff is not entitled to the amount due on the 
policy as extended insurance, we do not desire to deprive the plaintiff 
of a recovery of an admitted amount as paid-up insurance. We direct 
that the judgment be reversed, with direction that the action proceed 
for a recovery of such amount as may be due as paid-up insurance 
under the terms of the policy. 

(For other cases, see Appeal and Error, Cent. Dig. §§ 4588-4596; Dec. 
Dig. § 1176.) 


Error from Superior Court, Chatham County; W. G. Charlton, Judge. 

Action by Chas. M. Tyson, administrator, against the Equitable Life 
Assurance Society of the United States. Judgment for defendant, and 
plaintiff brings error. Reversed, with direction. 


Paul E. Seabrook, Raiford Falligant, and E. P. McIntire, all of Sa- 
vannah, for Plaintiff in Error. 
Lawton & Cunningham, of Savannah, for Defendant in Error. 


o-e—___——_ 


ANCHOR LIFE INSURANCE CO. vs. MEYER. (No. 8985. ) * 
(Appellate Court of Indiana, Division No. 2.) 


1. INSURANCE—PERFORMANCE OF CONDITIONS—PLEADING. 


In an action on a life policy, an allegation that “this plaintiff have duly 
performed all the conditions of said policy on their part to be by them 
performed” is a sufficient allegation of performance on part of both 
plaintiff and insured. 


(For other cases, see Insurance, Cent Dig. §§ 1593, 1596, 1598, 1603,-1606, 
1608; Dec. Dig. § 634.) 


2. INSURANCE—WARRANTIES AND EXCEPTIONS—NEGATIV- 
ING IN COMPLAINT. 


Warranties and exceptions in a life policy need not be negatived in the 
complaint thereon, but are a matter of defense to be pleaded by the 
insurer. 


(For other cases, see Insurance, Cent. Dig. §§ 1554, 1593, 1598; Dec. 
Dig. § 639.) 


3. INSURANCE—RISKS INSURED AGAINST—‘EXPLOSIVE”’— 
STEAM BOILER. 


That insured was part owner of a steam engine used in operating a saw- 
mill, and met his death by an explosion of the boiler, is not engaging 


* Decision rendered, Feb. 16, 1916. 111 N. E. Rep. 436. 





518 Insurance Law Journal Vol. 47. | May, 1916. 


in or using explosives within the meaning of a life policy; an “ex- 
plosive” being any substance whose decomposition or combustion is 
generated with such rapidity that it can be used for blasting or for 
firearms. 
(For other cases, see Insurance, Cent. Dig. § 1147; Dec. Dig. § 441.) 
(For other definitions, see Words and Phrases, First and Second Series, 
Explosive.) 


4. INSURANCE—CONSTRUCTION OF CONTRACT — APPLICA- 
TION FOR POLICY. 

Where the application for insurance is by the terms of the policy made a 
part of the contract of insurance, the application and policy must be 
construed together as one contract. 

(For other cases, see Insurance, Cent. Dig. §§ 308-311; Dec. Dig. § 151.) 


5. INSURANCE—PLEADING—FRAUD—ELECTION TO RESCIND. 

In an action on a life policy, an answer based on fraud must, to be good, 
disclose that insured elected to rescind the contract after discovery 
of the fraud. 

(For other cases, see Insurance, Cent. Dig. §§ 1554, 1609-1612, 1614-1624; 
Dec. Dig. § 640.) 


Appeal from Circuit Court, Knox County; Benj. M. Willoughby, 
Judge. 

Action by Louise Meyer against the Anchor Life Insurance Company. 
From a judgment for plaintiff, defendant appeals. Affirmed. 


Clarence B. Kessinger, of Vincennes, and George W. Kenny, of 
Boston, Mass., for Appellant. 
Wm. M. Alsop and Wm. H. Hill, both of Vincennes, for Appellee. 


STATE ex rEL. BREWSTER, Arty. GEN., vs. GRAND 
LODGE A. O. U. W. OF KANSAS. (No. 20382.)* 


(Supreme Court of Kansas.) 


INSURANCE — FRATERNAL BENEFIT INSURANCE — DEATH 
BENEFITS—PAY MENT. 

Under section 4303 of the General Statutes of 1909, a fraternal beneficiary 
association cannot discharge its obligation to a member who has 
reached the age of seventy-five years and is in needy circumstances, 
except by paying on the death of the member the amount provided 
in the certificate, although the association adopts a by-law authorizing 
such settlement of its obligation. 


(For other cases, see Insurance, Cent. Dig. §§ 1981, 1985; Dec. Dig. § 798.) 


Appeal from District Court, Allen County. 
injunction by the State, on the relation of S. M. Brewster, Attorney 
General, against the Grand Lodge of the Ancient Order of United Work- 


* Decision rendered, March 11, 1916. 155 Pac. Rep. 785. Syllabus by 
the Court. 
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men of the State of Kansas and others. From a judgment for plaintiff, 
defendants appeal. Affirmed. 


Farrelly & Evens, of Chanute, for Appellants. 


S. M. Brewster, Atty. Gen., and John H. Crider, of Ft. Scott, for 
Appellee. 


BREARD ws. NEW YORK LIFE INS. CO. (No. 20302.)* 


(Supreme Court of Louisiana.) 


1, INSURANCE—POLICY—RELATION OF PARTIES. 

In a guaranteed interest bond policy, or endowment policy, or a tontine 
dividend bond policy, the contract is between the insurer and the 
insured; and on the expiration of the period named in the policy the 
relation of debtor and creditor arises. 


(For other cases, see Insurance, Cent. Dig. § 1306; Dec. Dig. § 522.) 


2. INSURANCE—COMBINATION POLICY—RIGHTS OF BENE- 
KICIARY. 
If the insured should die within the period named, the beneficiary would 
take the face value of the policy, without any portion ot a surplus. 
he surplus, under the contract, would only become due after the ex- 
piration of the period named in the policy, if the insured were alive 
at that time, and it would be paid to him. 


(For other cases, see Insurance, Cent. Dig. §§ 1300-1302; Dec. Dig. § 515.) 


3. INSURANCE—ADVANCE ON COMBINATION POLICY—DE- 
DUCTION IN SETTLEMENT. 

A loan made jointly to the insured and to the beneficiary by the insurer 
under a life insurance and endowment contract is in the nature of an 
advance upon the policy. The advance is valid, and it will be de- 
ducted in a settlement with the wife under the policy. 


{For other cases, see Insurance, Cent. Dig. §§ 1307, 1308; Dec. Dig. § 523.) 


4. INSURANCE — LIFE INSURANCE — RIGHTS OF BENE- 
FICIARIES. 

“It is indeed the general rule that a policy, and the money to become due 
under it, belong, the moment it is issued, to the person or persons 
named in it as beneficiary or beneficiaries, and there is no power in 
the person procuring the insurance by any act of his, by deed or by 
will, to transfer to any other person the interest of the person named.” 


(For other cases, see Insurance, Cent. Dig. § 1470; Dec. Dig. § 586.) 


5. INSURANCE—POLICY—BENEFICIARY—OPTIONS—RIGHT TO 
SELECT. 


Where a policy permits the insured to select one of four “beneficial 
options,” “provided, however, that the insured shall notify the 
company, in writing, not less than three months before the first- 


* Decision rendered, Jan. 10, 1916. Rehearing denied, Feb. 7, 1916. 
70 South. Rep. 799. Syllabus by the Court. 





Insurance Law Journal Vol. 47. [May, 1916. 


named date above [the date of maturity of policy], which privilege is 
selected, and that in default of such notice benefit ‘1’ shall be con- 
sidered selected,” and the insured does not notify the company within 
the time agreed upon, he cannot subsequently select an option other 
than No. “1,” ‘under which option a third person has acquired rights. 


(For other cases, see Insurance, Cent. Dig. § 1469; Dec. Dig. § 587.) 


6. INSURANCE — POLICY ASSIGNMENT — VALIDITY AND 
EFFECT. 

No person other than the persons designated in the policy can assign 
or surrender it, and in such assignment or surrender all the persons 
must concur, or the interest of those not concurring is not affected. 

(For other cases, see Insurance, Cent. Dig. §§ 166, 471, 483, 518, 531-533; 
Dec. Dig. §§ 203, 213, 239, 243.) 


7. INSURANCE—LIFE INSURANCE—ACCEPTANCE OF BENE- 
FICIARY—PRESUMPTION. 

Where a wife is named the beneficiary in an insurance policy, her 
acceptance is presumed; and, where it (the policy) has been con- 
tinued as a paid-up policy, her acceptance thereof will also be pre- 
sumed. 

(For other cases, see Insurance, Cent. Dig. §§ 1555, 1645-1668; Dec. 
Dig. § 646.) 


8. INSURANCE—LIFE INSURANCE—CHANGE OF BENEFICIARY 
—CONSENT. 

The beneficiary may not be changed by the insured and the insurer with- 
out the consent of the beneficiary. 

(For other cases, see Insurance, Cent. Dig. § 1469; Dec. Dig. § 587.) 


Appeal from Sixth Judicial District Court, Parish of Ouachita; John 
J. Potts, Judge ad hoc. 

Action by Mrs. Azema T. Breard against the New York Life Insur- 
ance Company. From judgment for defendant, plaintiff appeals. Re- 
versed, with directions to render judgment for plaintiff. 

7 


Scholars, Elder & Benoit, of Monroe, for Appellant. 
John M. Munholland, of Monroe, and Rice & Montgomery, of New 
Orleans, for Appellee. 


KEETON er at. vs. NATIONAL UNION. (No. 11849.)* 


(Kansas City Court of Appeals. Missouri.) 


1. INSURANCE — FRATERNAL INSURANCE — ACTIONS —DE- 
FENSES. ., 

In an action on an insurance contract, the defendant, to avail itself of 
defenses founded on laws applicable to beneficiary contracts of 
fraternal associations, has the burden of showing that it was such 
an association authorized to do business in the state, and that the 


* Decision rendered, Feb. 7, 1916. 182 S. W. Rep. 798. 
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certificate in question is a contract of fraternal beneficiary insurance, 
and these facts cannot be proved by the terms of the contract itself. 


(For other cases, see Insurance, Cent. Dig. § 1824; Dec. Dig. § 687.) 


2. INSURANCE—ACTIONS ON CONTRACTS—EVIDENCE. 


In an action on an insurance contract, defendant’s offer of its articles of 
incorporation in evidence, showing that defendant was incorporated 
in Ohio as a fraternal beneficiary association, but not that it was 
licensed and was doing business within the state as such association 
when the certificate was issued, was properly refused. 


(For other cases, see Insurance, Cent. Dig. § 1824; Dec. Dig. § 687.) 


3. INSURANCE — ASSESSMENT INSURANCE — NATURE OF 
CONTRACT. 


A certificate expressing the absolute and unconditional undertaking of 
defendant to pay the beneficiaries a certain amount out of its benefit 
fund without making the obligation dependent on the collection of 
an assessment upon persons holding similar contracts cannot be 
classed as assessment insurance. 


(For other cases, see Insurance, Cent. Dig. § 1824; Dec. Dig. § 687.) 


4. INSURANCE — FORFEITURE — NONPAYMENT OF ASSESS- 
MENTS. 

Where neither an insurance contract nor the by-laws, rules or regulations 
of the insurer contained any provision authorizing the declaration 
of a forfeiture for nonpayment of assessments and no forfeiture was 
declared, though the application for the insurance says that the sus- 
pension of the insured for nonpayment of assessments shall forfeit 
the rights of himself and beneficiaries, the insurance continues in 
force, the only recourse being to deduct unpaid assessments from the 
amount of the benefit. 

(For other cases, see Insurance, Cent. Dig. §§ 891, 895-902, 913; Dec. 
Dig. § 349.) 


5. INSURANCE—ACTIONS ON CONTRACTS—ISSUES. 
Abandonment of a contract of insurance is an affirmative defense which 
is waived if not pleaded. 


(For other cases, see Insurance, Cent. Dig. §§ 1555, 1645-1668; Dec. 
Dig. § 640.) 


6. INSURANCE—ACTIONS ON POLICY—DEFENSE—ABANDON- 
MENT. 


Abandonment of a contract of insurance is not a defense in the absence 
of proof that insured failed to pay or offer to pay subsequent assess- 
ments after his default. 

(For other cases, see Insurance, Cent. Dig. § 523; Dec. Dig. § 245.) 


7. INSURANCE—PROOF OF LOSS—WAIVER. 


An insurer’s denial of liability dispenses with proofs of loss or surrender 
of the certificate. 


(For other cases, see Insurance, Cent. Dig. §§ 1391, 1392; Dec. Dig. § 559.) 


8. INSURANCE—AMOUNT OF LIABILITY—INTEREST. 


Under Rev. St. 1909, § 7179, authorizing interest on written contracts after 
they become due and payable, interest is recoverable on a beneficiary 
certificate from the date of denial of liability by the insurer, though 
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proofs of death and surrender of the certificate, required by its terms, 
were never made. 


(For other cases, see Insurance, Cent. Dig. § 1494; Dec. Dig. § 598.) 


Appeal from Circuit Court, Jackson County; W. O. Thomas, Judge. 

“Not to be officially published.” 

Action by Cecil G. Keeton, administrator of the estate of Mary E. 
Keeton, and others, against the National Union, a corporation, From the 
judgment for plaintiffs, both parties appeal. Affirmed on appeal of de- 
fendant, and reversed on appeal of plaintiffs, with instructions. 

See, also, 178 M. App. 301, 165 S. W. 1107. 


Haff, Meservey, German & Michaels, of Kansas City, for Appellants. 
Sparrow & Page, of Kansas City, for Respondent. 


CRAWFORD er aL. vs. NORTH AMERICAN UNION. 
(No. 1570.)* 


(Springfield Court of Appeals. Missouri.) 


1. INSURANCE — FRATERNAL INSURANCE — PAYMENT OF 
DUES. 

A provision in the by-lays of a fraternal insurer collecting from month 
to month from its members only sufficient funds to pay its average 
loss and carry the insurance for such member for that month, for 
forfeiture in case of nonpayment on or before a fixed day, is valid. 


(For other cases, see Insurance, Cent. Dig. §§ 1895, 1896, 1903; Dec. 
Dig. § 750.) e 


2. INSURANCE — FRATERNAL INSURANCE — ASSESSMENTS — 
PAYMENT—WAIVER. 


Where a fraternal insurer by its course of dealing led a member to be- 
lieve that it would not insist on payment of assessments within the 
stipulated month, but would grant further time, it could not, without 
notice of intention to require strict compliance, enforce the provision 
for forfeiture in case of nonpayment. 


(For other cases, see Insurance, Cent. Dig. §§ 1917, 1918; Dec. Dig. § 756.) 


3. INSURANCE — FRATERNAL INSURANCE — PAYMENT OF 
ASSESSMENTS—WAIVER. 


That a fraternal insurer accepted checks in payment of assessments mailed 
on the last day of the month in which they could be paid does not 
show a waiver of the provision requiring payment within the month 
under penalty of forfeiture, but merely of the right to demand pay- 
ment in cash. 


(For other cases, see Insurance, Cent. Dig. §§ 1907-1916; Dec. Dig. § 755.) 


* Decision rendered, Jan. 8, 1916. On motion for rehearing, Feb. 15, 
1916. 182 S. W. Rep. 1043. 
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4. INSURANCE — FRATERNAL INSURANCE — ASSESSMENTS — 
PAYMENTS. 

Where the by-laws allowed a member of a fraternal insurer a full month 
to pay assessments, the fact that it received payments from a member 
deposited in the post office of the place of her residence on the last 
day of the month does not show a waiver of the provisions requiring 
payment during the month under penalty of forfeiture; for, there 
being no collector at the member’s residence, the insurer merely 
allowed her the privilege of paying on the last day of the month, 
making the mails its agent. 


(For other cases, see Insurance, Cent. Div. §§ 1907-1916; Dec. Dig. § 755.) 


5. INSURANCE — FRATERNAL INSURANCE — ASSESSMENTS — 
WAIVER. 


Where a certificate issued by a fraternal insurer provided for reinstate- 
ment after forfeiture for nonpayment of assessment, upon furnishing 
health certificate, reinstatement of a member on those conditions was 
not a waiver of the right to insist on forfeiture for nonpayment of 
future assessments. 


(For other cases, see Insurance, Cent. Dig. §§ 1907-1916; Dec. Dig. § 755.) 


6. INSURANCE—FRATERNAL INSURANCE—BY-LAWS. 

Where defendant took over the business of another fraternal insurer and 
notified members of the old association of its by-laws requiring pay- 
ment of assessments within the month under penalty of forfeiture, 
and .beneficiaries relied on the by-laws of defendant, a waiver of 
prompt payment made by the old company is unavailing in an action 
against the defendant. 


(For other cases, see Insurance, Cent. Dig., §§ 1907-1916; Dec. Dig. § 755.) 


7. INSURANCE :-— FRATERNAL INSURANCE — PAYMENT OF 
ASSESSMENTS—WAIVER. 

Where through misunderstanding, monthly assessments were not paid 
within time, and the insurer was so notified, a waiver of the by-law 
requiring payments to be made during the month under penalty of 
forfeiture is unavailing. 

(For other cases, see Insurance, Cent. Dig. §§ 1907-1916; Dec. Dig. § 755.) 
Robertson, P. J., dissenting. 


Appeal from Circuit Court, Greene County; Guy D. Kirby, Judge. 


Action by David W. Crawford and others against the North American 
Union, a corporation. From an order setting aside a nonsuit and grant- 
ing plaintiffs new trial, defendant appeals. Reversed and remanded, with 
directions. 


Barbour & McDavid, of Springfield, for Appellant. 
Hamlin & Hamlin, of Springfield, for Respondents. 
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CIPRIANO vs. SOCIETA SAN SALVATORE.* 


(Municipal Court of City of New York, Borough of Manhattan, First 
District. ) 







1. INSURANCE—MUTUAL BENEFIT INSURANCE—CONTRACT— 
BY-LAWS—SUBSEQUENT PROVISIONS AFFECTING BENE- 
FITS—VALIDITY. 

Where, after plaintiff became a member of a benevolent society, the by- 
laws were amended so as to exclude from sick benefits all those living 
outside Greater New York, and he thereafter removed from Greater 
New York and continued paying assessments, he was nevertheless 
entitled to sick benefits, since the amendment was as to him invalid, 
as impairing the obligation of his contract. 

(For other cases, see Insurance, Cent. Dig. § 1855; Dec. Dig. § 719.) 


2. INSURANCE—MUTUAL BENEFIT INSURANCE—CONTRACT— 
BY-LAWS—SUBSEQUENT PROVISIONS AFFECTING BENE- 
FITS—INVESTMENT. 

In becoming a member of such society plaintiff made an investment, which 
gave him vested rights to the sick benefits as provided at the time 
of his becoming a member. 

(For other cases, see Insurance, Cent. Dig. § 1855; Dec. Dig. § 719.) 


3. INSURANCE—MUTUAL BENEFIT INSURANCE—CONTRACT 
— BY-LAWS — SUBSEQUENT PROVISIONS AFFECTING 
BENEFITS. 

In such case plaintiff was not estopped to claim sick benefits by making 
payments of dues to the society after removing from Greater New 
York. 

(For other cases, see Insurance, Cent. Dig. §§ 1837, 1866-1868; Dec. 

Dig. § 724.) 
























Action by Francesco Cipriano against the Societa San Salvatore. 
Submitted on agreed statement of facts. Judgment for plaintiff. 






P. Francis Marro, of New York City,*for Plaintiff. 
Jerome J. Licari, of New York City, for Defendent. 


* Decision rendered, Feb. 19, 1916. 157 N. Y. Supp. 467. 











NORTHWESTERN NAT. LIFE INS. CO. vs. WARD. 
(No. 4831.)* 


(Supreme Court of Oklahoma.) 







1. INSURANCE — PLEADING — ACTION ON POLICY — LIMITA- 
. TION CLAUSE—DEFENSE—PLEADING—DEPARTURE. 
After the lapse of one year from the date of the death of the insured 
plaintiff sues to recover on an insurance policy issued in the Indian 
Territory prior to statehood, which contained a provision limiting 


* Decision rendered, Dec. 21, 1915. On rehearing, March 7, 1916. 155 
Pac. Rep. 524. Syllabus by the Court. 
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the time within which suit could be brought to one year from the 
date of the death. Her petition pleaded the performance of the 
conditions precedent, but did not plead a waiver of the limitation 
clause in the policy. The defendant answered, pleading the limitation 
provision of the policy and the fact that the action was commenced 
after the lapse of one year from the date of the death of the insured. 
The plaintiff then filed a reply, admitting that the suit was com- 
menced more than one year after the death, but pleaded facts which, 
if true, would estop the defendant to take advantage of the limitation 
clause as a defense. The defendant then moved to strike that part of 
the reply as being a departure. Held, not a departure, the ‘limitation 
clause not being a condition precedent to liability on the policy, but 
only fixing a limitation of time within which suit. could. be’ com- 
menced on the: policy after the death of the insured, which could be 
waived by the insurer or pleaded as a defense to the action. 


(For other cases, see Insurance, Cent. Dig. §§ 1540, 1544-1550; Dec. 
Dig. 622; Pleading, Cent. Dig. §§ 358-384; Dec. Dig. § 80.) 


2. INSURANCE — ESTOPPEL — CONTRACT — LIMITATION — 
WAIVER. 


A clause in an insurance policy, issued in the Indian Territory prior to 
statehood, providing that no waiver of any provision of the policy 
could’ be valid unless in writing and signed by the president and one 
other officer of the company, has no reference to the conduct of the 
general counsel of an insurance company in whose hands the com- 
pany has placed for settlement a death claim against it, who, by 
promise of settlement, induced the claimant to defer suit on the policy 
until after the expiration of the time limit fixed by the terms of the 
policy in which action on it could be commenced. Such conduct 
would not alter the contract nor would it, not being in writing and 
signed by the president and one other officer of the company, be a 
waiver, but it would be an act, not stipulated against by the clause 
referred to, which would estop the company to claim the benefit of 
such provision. 


(For other cases, see Insurance, Cent. Dig. §§ 1551-1553; Dec. Dig. § 623.) 


Commissioners’ Opinion, Division No. 5. Error from District Court, 
Garvin County; R. McMillan, Judge. 


Action by Rebecker Ward against the Northwestern National Life 


Insurance Company. Judgment for the Pane, and defendant brings 
error. Affirmed. 


Wilson & Tomerlin, and E. E. Buckholts, both of Oklahoma City, for 
Plaintiff in Error. 


Blanton & Andrews, of Pauls Valley, for Defendant in Error. 


Vol. XLVII—33. 
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CHRISTENSON er au. vs. EL RIAD TEMPLE, ANCIENT 
ARABIC ORDER NOBLES OF MYSTIC SHRINE 
oF Sioux FAs, ET AL. (No. 3874.)* 







(Supreme Court of South Dakota.) 







1, INSURANCE — MUTUAL BENEFIT INSURANCE — BENEFI- 
CIARIES—RIGHT TO—“LEGATEE.” 


Civ. Code, § 712, provides that no mutual assessment insurance associa- 
tion shall issue any certificate to any person unless the beneficiary 
shall be husband, wife, relative, legal representative, heir, or legatee of 
the insured member. A certificate of a mutual assessment association 
of a fraternal order was issued to a member’s fiancee, who was desig- 
nated as beneficiary, and to whom he subsequently bequeathed the pro- 
ceeds of such policy as legatee. Held, that the use of the word “legatee” 
means some one whom the insured is authorized to designate as 
legatee, and hence the beneficiary of such certificate, the member 
having before his death made her his legatee, may recover thereon. 

(For other cases, see Insurance, Cent. Dig. §§ 1935, 1937; Dec. Dig. § 771.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Legatee.) 


2. INSURANCE—MUTUAL ASSESSMENT INSURANCE—RIGHTS 
OF BENEFICIARY. 

In such case, the beneficiary by designation in the certificate acquires no 
vested rights until the death of the insured, and until that time he may 
change the designation of the beneficiary without restriction other 
than those imposed by the laws of the order. 


(For other cases, see Insurance, Cent. Dig. § 1948; Dec. Dig. § 782.) 


3. INSURANCE— MUTUAL BENEFIT INSURANCE — VALIDITY 
OF CERTIFICATE. 


Where a fraternal association issued an insurance certificate payable to 
the fiancee of a member, although the purpose of the insurance was 
ta furnish protection for widows and orphans of such members, the 
association having received the premiums cannot avoid payment on 
the ground that it was ultra vires, the beneficiary designated being 
authorized by statute. 

(For other cases, see Insurance, Cent. Dig. §§ 1932, 1937, 1938; Dec. 

Dig. § 769.) 






























] Appeal from Circuit Court, Minnehaha County; Joseph W. Jones, 
udge. 

Action by William L. Christenson and others against El Riad Temple, 
Ancient Arabic Order Nobles of the Mystic Shrine of Sioux Falls, S. D., 
and Mary Madson. From a judgment for the latter, the principal de- 
fendant having paid the money into court, plaintiffs appeal. Affirmed. 
















Edward E. Wagner, of Sioux Falls, for Appellants. 


_ Martin Bergh, of Sioux Falls, and Grotte & Bowen, of Minneapolis, 
Minn., for Respondents. 


* Decision rendered, March 4, 1916. 156 N. W. Rep: 581. 
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SOVEREIGN CAMP OF WOODMEN OF THE WORLD 
vs. BAILEY. (No. 5605.)* 


(Court of Civil Appeals of Texas. San Antonio.) 


1, INSURANCE—MUTUAL BENEFIT INSURANCE—ACTIONS— 
EVIDENCE. 

In an action on a beneficiary certificate providing that there should be no 
recovery if insured died in consequence of violation or attempted 
violation of law, evidence held to warrant judgment against the in- 
surer not showing that insured so met his death. 


(For other cases, see Insurance, Cent. Dig. §§ 2006, 2007; Dec. Dig. §819.) 


Appeal from District Court, Victoria County; John M. Green, 
Judge. 

Action by O. F. Bailey, guardian, against the Sovereign Camp of the 
Woodmen of the World. From a judgment for plaintiff, defendant 
appeals. Affirmed. 


A. H. Burnett, of Omaha, Neb., R. L. Daniel, of Victoria, and Henry, 
McCloskey & Robertson, of San Antonio, for Appellant. 


Proctor, Vandenberge, Crain & Mitchell and Fly & Ragsdale, all of 
Victoria, for Appellee. 


* Decision rendered, Feb. 2, 1916. On motion for rehearing, March 1, 
1916. 183 S. W. Rep. 107. 
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FIRE, TORNADO, ETC. 


SUPREME JUDICIAL COURT OF MAINE 


GOULD 
US. 


MAINE FARMERS’ MUT. FIRE INS. CO.* 


1. INSURANCE—INSURABLE INTEREST — MORTGAGOR AND 
MORTGAGEE. 


The mortgagor and mortgagee have several distinct interests in the 
premises mortgaged, which either may insure for his own benefit. 


(For other cases, see Insurance, Cent. Dig. § 148; Dec. Dig. § 115[5].) 


2. INSURANCE—RIGHT TO PROCEEDS—INSURANCE BY MORT- 
GAGEE. 


Where a mortgagee insures his own interest without any.agreement with 
the mortgagor therefor, and a loss accrues, the mortgagor is not en- 
titled to have the proceeds of the policy applied to the reduction or 
discharge of his mortgage debt, but the mortgagee may, notwith- 
standing, recover the whole amount due. 


(For other cases, see Insurance, Cent. Dig. §§ 1444-1447; Dec. Dig. § 581.) 


3. INSURANCE— ADDITIONAL INSURANCE—INSURANCE BY 
MORTGAGEE. 


Where the policy of the mortgagor is payable to the mortgagee as his 
interest may appear, it is regarded as an insurance of the mortgayor, 
so that a subsequent insurance by the mortgagor vitiates the policy 
which contains a condition against other insurance; but additional 
insurance by the mortgagee upon fhe mortgagor’s interest, without 
the mortgagor’s consent or knowledge, does not affect the rights of 
the mortgagor. 


(For other cases, see Insurance, Cent. Dig. § 862; Dec. Dig. § 336[3].) 


6. INSURANCE—ADDITIONAL INSURANCE—NOTICE. 


A policy providing that it should be void if the insured should thereafter 
take any other insurance without the insurer’s written assent required 
no notice of other insurance to be given to the insurer. 


(For other cases, see Insurance, Cent. Dig. § 861; Dec. Dig. § 336[1].) 


Motions and Exceptions from Supreme Judicial Court, Penobscot 
County, at Law. 

Action by Elizabeth Gould against the Maine Farmers’ Mutual Fire 
Insurance Company. Verdict for plaintiff, and defendant moves for a new 
trial and excepts. Exceptions overruled. 


Argued before Savage, C. J.. and Cornish, Bird, Haley, and Phil- 
brook, JJ. 


* Decision rendered, Feb. 5, 1916. 96 Atl. Rep. 732. 
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L. B. Waldron, of Dexter, and Mayo & Snare, of Bangor, for 
Plaintiff. 
Arthur J. Dunton, of Bath, and H. E. Coolidge, of Lisbon Falls, for 
Defendant. 
7 Biro, J. 

This is an action on a policy of insurance in the Maine standard 
form issued by defendant to the amount of $1,150 on the ‘build- 
ings, and contents, of the plaintiff. 

“The principal contention of the defense at the trial,” quoting 
the statement of defendant’s counsel, “and the only one which is 
of any real importance at the present time, was that the plaintiff 
had, subsequent to the taking out of a policy with the defendant 
company, placed additional insurance to the amount of $1,650 with 
the Providence-Washington Insurance Company, which under the 
terms of the Maine standard form of policy * * * avoided the 
defendant’s policy; no permission being given for this subsequent 
insurance.” 

The uncontroverted facts appear to be: At the date of the 
policy on which this suit is brought, June 3, 1910, the plaintiff was 
the owner of the property insured, and the buildings were subject 
to a mortgage given by her and held by one Hannah Brown, as 
assignee, and the policy upon which the suit is brought was made 
“payable in case of loss to Mrs. J. A. Brown, as her interest may 
appear as mortgagee.” It contained the prescribed provision as to 
other insurance :— 

“This policy shall be void * * * if the insured now has or 
shall hereafter make any other insurance on the said property 
without the assent in writing or in print of the company.” R. S. 
c. 49 § 4. 

Early in the year 1911 the mortgagee at her own expense and 
without the knowledge of plaintiff, procured other insurance in 
the Providence-Washington Insurance Company. This policy was 
apparently issued in the name of plaintiff, the loss being payable 
to Mrs. Brown as her interest might appear as mortgagee, and 
was always in the possession of Mrs. Brown in her lifetime and of 
her representatives after her decease. The buildings insured were 
totally consumed by fire on the 5th day of March, 1912. At no 
time previous to the fire did plaintiff give defendant notice of the 
issuance of the policy by the Providence Company or obtain its 
consent thereto from defendant. The plaintiff was undoubtedly 
aware as early as January, 1912, that some policy affecting the 
property had been procured by the holder of the mortgage, but 
there is no evidence that she ever saw the policy or knew its terms. 

There was evidence tending to prove that plaintiff had no 
knowledge of the existence of the policy of the Providence Com- 
pany earlier than January, 1912, while defendant claimed that 
there was at least evidence from which it was inferable that she 
knew of and consented to it at the time of its issuance. There 
was also evidence tending to prove that the check given by the 
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Providence Company in settlement of its policy was indorsed by 
some member of the family of plaintiff, given to the administrator 
of Mrs. Brown, who cashed it and credited the avails upon the 
note secured by the mortgage. But there is no evidence that this 
was done pursuant to any agreement of the plaintiff and the 
mortgagee. Nor does the record show what, if any, was the pro- 
vision of the mortgage as to insurance. 

The verdict was for plaintiff, and defendant filed a motion for 
new trial and a bill of exceptions, of which the writ, pleadings, 
evidence and instructions of the court are made part. The mo- 
ition is now waived, as well as all exceptions, save to the refusal 
ito give the following requested instructions :— 

“(1) If you are satisfied that the plaintiff, Mrs. Gould, received 
the check of the Providence-Washington Insurance Company in 
settlement of her loss under their policy, and, knowing what it 
was for, indorsed that check so that it was collected by the rep- 
resentative of the Brown estate and credited on her mortgage, it 
would constitute a ratification by her of the act of the Browns 
in placing the policy and would make it her policy. 

“(2) I£ you are satisfied from the conduct of and the state- 
ments made by the plaintiff, Mrs. Gould, that she ratified the act 
of the Browns in taking out in her name the policy in the Provi- 
dence-Washington Insurance Company, it would render her policy 
in the Maine Farmers’ Mutual Fire Insurance Company void and 
prevent her recovery in this action. 

“(3) I£ you are satisfied that Mrs. Gould, the plaintiff, before 
the fire of March 5, 1912, knew that a policy in her name and 
payable to the mortgagee had been taken out in the Providence- 
Washington Insurance Company subsequent to the issuing of the 
policy in the Maine Farmers’ Mutual Fire Insurance Company 
and on the same property, and that she failed to give notice of 
such new policy to the Maine Farmers’ Mutual Fire Insurance 
Company and obtain the assent of said company thereto in writ- 
ing, such failure would render void the policy in the Maine Farm- 
ers’ Mutual Fire Insurance Company and that she cannot main- 
tain this action and recover therein.” 

[1, 2] It is elementary law that the mortgagor and mortgagee 
have several distinct interests in the premises mortgaged, which 
either may insure for his own benefit; and equally so that, when 
a mortgagee insures his own interest without any agreement be- 
tween him and the mortgagor therefor, and a loss accrues, the 
mortgagor is not entitled to an allowance of the sum paid upon 
‘such loss, to be applied to the reduction or discharge of his mort- 
‘gage debt, but the mortgagee may, notwithstanding, recover the 
‘whole amount due, or, as otherwise stated, that the mortgagee may 
insure for himself and at his own cost, and, when so insuring, the 
‘mortgagor is not to be benefited thereby. Concord Un. Mut. 
Fire Ins. Co. vs. Woodbury, 45 Me. 447, 453, 454; McIntire vs 
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Plaisted, 68 Me. 363, 365; Cushing vs. Thompson, 34 Me. 
496, 499. 

[3] It has been held that, if the policy of the mortgagor is 
made payable to the mortgagee as his interest may appear, this 
is regarded as an insurance of the mortgagor, and hence a subse- 
quent insurance by the mortgagor vitiates the policy. Continental 
Ins. Co, vs. Hulman, 92 Ill. 145, 34 Am. Rep. 122. See, however, 
Wheeler vs. Watertown Ins. Co., 131 Mass. 1, 9. But insurance 
by the mortgagee does not affect the contract. Titus vs. Glens 
Falls Ins. Co., 81 N. Y. 410, 416. Additional insurance procured 
by the mortgagee upon the mortgagor’s interest without the con- 
sent or knowledge of the mortgagor will not affect the rights of the 
mortgagor. Fox vs. Phenix Fire Ins. Co., 52 Me. 333, 334; De 
Witt vs. Agricultural Ins. Co., 157 N. Y. 353, 360, 51 N. E. 977; 
Church of St. George vs. Sun Fire Office Ins. Co., 54 Minn. 162, 
166, 55 N. W. 909. See, also, Lumber Exchange vs. Ins. Co., 183 
Pa. St. 366, 385, 38 Atl. 1081; Johnson vs. Insurance Co., 1 
Holmes, 117, 119, Fed. Cas. No. 7,400. See, also, Burke vs. 
Niagara Fire Ins, Co., 12 N. Y. Supp. 254. 

[4] Without, or practically without, exception, cases holding 
that the insured ratified policies of insurance procured by others 
upon his interest have based their conclusions upon ratification as 
between principal and agent. See German, etc., Ins. Co. vs. 
Emporia, etc., Ass’n, 9 Kan. App. 803, 59 Pac. 1092; Hughes vs. 
Insurance Co., 40 Neb. 626, 59 N. W. 112. “Ratification,” as 
used in the law of principal and agent, is the adoption and con- 
firmation by one person of an act or contract performed or entered 
into in his behalf by another who at the time assumed to act as 
his agent in doing the act or making the contract without authority 
to do so. 31 Cyc. 1245. See, also, 2 Kent, Com. (13th Ed.) 616, 
note 3. And a knowledge of all material facts is indispensable. 
Combs vs. Scott, 12 Allen (Mass.) 493, 497. See, also, Barnard 
vs. Wheeler, 24 Me. 412, 419. 

[5] The exceptions to the refusal of the first request must be 
overruled. We find no evidence that the check was received by 
the plaintiff in settlement of her loss. The indorsement of the 
check by some one authorized by her, or even by her, does not, 
under the circumstances, make the procuring of the policy her act 
by relation. Such indorsement of the check was as ineffectual for 
the purpose as the making of the formal proof of loss in Titus vs. 
Glens Falls Ins. Co., supra, especially in the absence of any evi- 
dence showing, or tending to show, any undertaking or agreement 
for credit of the amount of the check upon the mortgage debt. 

It is the opinion of the court that the evidence does not warrant 
the second requested instruction. There is an entire lack of evi- 
dence that the mortgagee assumed to act as agent of the plaintiff 
or intended to insure the interest of the plaintiff. See Nichols 
vs. Fayette, etc., Ins. Co., 1 Allen (Mass.) 63, 69; Humble vs. 
Ins. Co., 85 Kan. 140, 116 Pac. 472, Ann. Cas. 1912D, 630. 
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[6] The third requested instruction is to the effect that, if 
plaintiff, with knowledge of the policy procured by the mortgagee, 
failed to give notice to defendant of the new policy and obtain 
its assent thereto in writing, the policy in suit became void. That 
policy requires no notice of other insurance, and we are aware of 
no provision of law rendering it necessary, in the absence of such 
requirement. 2 May on Ins. § 364; York vs. Parker, 109 Me, 
414, 416, 84 Atl. 939. 

The exceptions are overruled. 
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1, INSURANCE—FIRE INSURANCE—CONTRACTS—VALIDITY. 

A husband who had conveyed to his wife an undivided half interest in his 
property may not thereafter insure the entire property in his own name 
and collect the insurance thereon, and insurer cannot legalize the in- 
surance by waiver or conduct. 

(For other cases, see Insurance Cent. Dig. §§ 139-157, 177; Dec. Dig. 

§ 115.) e 








2. INSURANCE — FIRE INSURANCE — APPLICATIONS — ES- 
TOPPEL. 

Where the agent of insurer incorrectly filled out an application for a fire 
policy from facts given him by the applicant, who could read, but who 
signed the application without reading it after being given to under- 
stand that it was properly filled out, insurer was estopped from show- 
ing any breach of warranty as to the incorrectly filled in matter; the 
agent having knowledge of all the facts. 

(For other cases, see Insurance, Cent. Dig. §§ 968-997; Dec. Dig. § 378.) 















3. INSURANCE—FIRE INSURANCE—APPLICATION—POLICY. 


A husband who had conveyed to his wife an undivided half interest in 
his property, applied for a fire policy, and procured one which on its 
face insured him against loss to a specified sum. A mistake as to 
ownership was caused by insurer. The husband paid for the full 
insurance, and he believed that only his interest was insured, and 
insurer intended only to insure his interest. Held, that Rev. St. 1909, 
§ 7020, providing that an insurer may not deny that the property in- 
sured was worth, at the time of the issuing of the policy, the amount 


* Decision rendered, Feb. 15, 1916. 182 S. W. Rep. 1029. 
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insured thereby, was applicable, and insurer was liable on thé policy in 
the event of a loss. 


(For other cases, see Insurance, Cent. Dig. §§ 1240, 1246; Dec. Dig. § 475.) 


4. INSURANCE—FIRE INSURANCE—ACTIONS—EVIDENCE—IN- 
STRUCTIONS. 


Where, in an action on a policy insuring a dwelling at $2,500 and house- 
hold furniture and furnishings at $1,000, it appeared that insured, about 
a year after the issuance of the policy, stated that the value of his 
interest in the dwelling was worth only $1,500 and the personalty 
owned by him about $50,.a charge which did not permit the jury to 
assess the amount of the loss by determining the depreciation,-if any, 
in the property insured, was erroneous; for Rev. St. 1909, §§ 7020, 
7021, 7030, declaring that in case of total loss the measure of 
damage shall be the amount for which the property was insured less 
depreciation in value, and declaring that no insurer shall take a risk 
on any property at a ratio greater than three-fourths of the value of 
the property insured and when taken the value shall not be questioned, 
were applicable, and if the proof showed that there was in fact no 
depreciation, destruction, or loss of property, the conclusion that there 
was an incorrect valuation in the first place would be justified and 
insured protected against any deduction in the event of a total loss. 

(For other cases, see Insurance, Cent. Dig. §§ 1556, 1771-1784; Dec. 
Dig. § 669.) 


os a ame naa INSURANCE—CONTRACTS—CONSTRUC- 
ION. 


A fire policy insuring a dwelling at a specified sum, household furniture 
and furnishings at another specified sum, vehicles at another specified 
sum, and another building at another specified sum, is a divisable or 
severable contract as to each group, and in an action on the policy 
the courts should submit separately the questions of loss and deprecia- 
tion as applied to each group. 

(For other cases, see Insurance, Cent. Dig. §§ 384-390, 1556, 1771-1784; 
Dec. Dig. § 179, 669.) 


6. INSURANCE—FIRE INSURANCE—NONPAYMENT OF LOSS— 
PENALTY. 

Rev. St. 1909, § 7068, as amended by Laws 1911, p. 282, providing that in 
an action on a policy the court or jury may allow insured damages 
where insurer vexatiously refused to pay the loss, does not penalize an 
insurer for resisting a claim, a material part of which it has good 
reason to believe is not due insured, who contended for and undertook 
to collect a sum in excess of what, according to his own testimony, he 
is entitled to recover. 


(For other cases, see Insurance, Cent. Dig. § 1498; Dec. Dig. § 602.) 


Appeal from Circuit Court, New Madrid County, Sterling H. McCarty, 
Judge. 


Action by L. F. La Font against the Home Insurance Company. From 
a judgment for plaintiff, defendant appeals. Reversed and remanded. 


Fyke & Snider, of Kansas City, for Appellant. 
R. L. Ward, of Caruthersville, and Thomas Gallivan, of New Madrid, 
for Respondent. 
RoBERTSON, P. J. 
This is an action upon a fire insurance policy wherein plaintiff 
claims the amount due him to be $3,600, with interest, and in 
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which a jury returned a verdict for $3,640, principal and interest, 
and found that the defendant had vexatiously refused to pay 
for the loss and assessed his damages at $360 and a $300 at- 
torney’s fee, making a total of $4,300. Judgment was entered 
upon the verdict, and the defendant has appealed. The policy 
is for $4,000 and was issued in consideration of a premium then 
paid of $18 and an installment note of $72 payable $18 on Febru- 
ary lst of each year thereafter until paid. The policy insured the 
defendant from January 29, 1913, to January 29, 1918, and also 
stated. that the warranties made in the assured’s application was 
a part of the consideration for its issuance. It is also stated in the 
policy that the property covered by the policy was owned by the 
insured and was situated on one acre of land in New Madrid 
County. The items are designated in the policy as follows :— 

“$2,500 on two-story frame dwelling house. 

“$1,000 on household and kitchen furniture and furnishings of 
all kinds belonging to assured, or members of his family, all while 
contained in the above described dwelling house and summer 
kitchen. 

“$150 on shingle-roof frame building and its additions occu- 
pied as a private barn. 

‘$200 on vehicles while contained in above described dwelling 
barn and additions. 

“$75 on smokehouse. 

“$75 on provisions and produce therein.” 

The application for the policy signed by the plaintiff stated that 
he was the owner in fee simple of said property. On December 
25, 1914, the fire occurred totally destroying the dwelling house 
and its contents, except about $50 worth of household goods, 
smokehouse, and its contents. The contents of the dwelling house 
plaintiff testified was worth about $2,400, but on cross-examina- 
tion he testified, after having been reminded of his schedules filed 
in bankruptcy, as follows :— 

“Q. So at the time of the fire your household goods and furni- 
ture, household stores, wearing apparel, and ornaments of person 
belonging to you were worth $50? A. That is what I figured 
them, that is what I figured they would bring if they were sold.” 

In his schedule filed in the bankruptcy court, and sworn to on 
December 13, 1913, he stated that his interest in the acre of land 
was at that time worth $750. At the time the application for the 
insurance was signed by the plaintiff, when the policy was issued, 
and at the trial, the plaintiff owned only an undivided half interest © 
in the land upon which the buildings were located. He had pre- 
vious to the application deeded the other half to his wife. He 
testified and alleged in his answer that the agent for the defendant 
prepared the application; that he (the plaintiff) told the agent that 
his wife had a conditional deed to a one-half interest; that she 
owned a half interest; that the agent asked if they were living to- 
gether, and the plaintiff told him they were; and that the agent 
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said, “That is all right, her property is the same as yours.” “He 
wrote the application, and I gave him the money.” The plaintiff 
signed the application without reading it. The agent of the de- 
fendant was a witness and denied this testimony of the plaintiff. 

At the close of the testimony, the defendant requested and was 
refused an instruction directing a verdict in its behalf. For the 
plaintiff the court instructed the jury (No. 1) that if the finding 
was for the plaintiff, and he was allowed any damages, they should 
be for ‘the amount expressed in policy for which said property 
was insured and which was destroyed by fire, less the value of 
any and all property saved and not destroyed by fire, in a sum not 
to exceed the sum of $3,600, and you may allow him interest at the 
rate of 6 per cent from the 30th day of March, 1915.” This in- 
struction also authorized the damages and attorney’s fee in the 
event the jury believed from the evidence defendant vexatiously 
refused to pay the loss. 

Instruction No. 2, given in behalf of the plaintiff, told the jury 
if they found from the evidence that the plaintiff had performed 
all of the duties required of him by said policy, detailing said con- 
ditions, they should find for the plaintiff, provided they found 
that the defendant waived the condition in the policy that it 
should be void if the plaintiff was not the sole, unconditional, and 
absolute owner of the property insured as set out in other instruc- 
tions. 

Instruction No. 3, given for the plaintiff, was based upon the 
theory of waiver, and in substance told the jury, that if the agent 
wrote the application, that the plaintiff made the statements to 
him at that time to which we have stated the plaintiff testified, 
that the plaintiff relied upon said* agent writing the answers cor- 
rectly and did not thereafter read over the application, that the 
plaintiff paid the premium provided for in the policy, and the de- 
fendant retained and had not handed back the same to the plain- 
tiff, that then the defendant has waived the statement in the policy 
and the answer in the application that the plaintiff was the sole 
and absolute owner of the property, and that the defendant could 
not defeat the action on that defense. 

In behalf of defendant, the court instructed the jury that the 
burden of proving waiver rested upon plaintiff, and also that if 
the defendant had reasonable cause to believe, and did believe, 
that it had a good defense to all or any part of plaintiff’s claim, 
then no penalty or attorney’s fee should be assessed against it. 

The court of its own motion instructed the jury that they 
should not assess his damages at more than one-half of the insur- 
ance on the buildings unless that interest exceeded in value one- 
half the insurance thereon, in which event recovery must be lim- 
ited to one-half the value of said building, unless the jury found a 
waiver. Also, the court of its own motion instructed the jury that 
it was the duty of the plaintiff, “if he could read and write,” to 
have read the application, and if he did not read it, and was not 
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prevented from doing so by some act of defendant or its agent, 
then he was presumed to know the contents of said application 
and is bound by the statements contained “therein unless there 
was a waiver therein made by defendant.” These two instruc- 
tions given by the court of its own motion are the same as instruc- 
tion No. 6, requested by the defendant and refused with the addi- 
tion of the provision concerning the waiver. 

[1] At the very outset, we are met with the insistence in be- 
half of the defendant that the plaintiff should not, as a matter of 
public policy, be allowed to insure the undivided one-half interest | 
in the property owned by his wife and collect the insurance 
thereon, and that no waiver or conduct on the part of the defend- 
ant could legalize such insurance. We concede that proposition 
to be true, and we have held that a party cannot collect insurance 
upon property in which he has no insurable interest. Wisecup 
vs. American Ins. Co. of Newark, 186 Mo. App. 310, 172 S. W. 
73, and Rutherford vs. Sample, 186 Mo. App. 469, 171 S. W. 578. 

[2] The defendant also contends that as the plaintiff was 
able to do so, but did not read the application, therefore he is 
bound by its contents, citing the opinions of this court in A‘tna 
Life Ins. Co. vs. American Zinc, Lead & Smeltering Co., 169 Mo. 
App. 550, 563, 154 S. W. 563, 154 S. W. 827, which lays down no 
such rule, and Colley vs. National Live Stock Insurance Co., 185 
Mo. App. 616, 623, 171 S. W. 663, in which it is stated that the 
mere claim of signing without reading an application cannot re- 
lieve from the effects of statements therein contained. Other 
cases cited to this point by appellant are as equally wide of the 
inark, 

Beginning with Combs vs. Hannibal Savings & Insurance Co., 
43 Mo. 148, 150, and 151, 97 Am. Dec. 383, there is a long array 
of opinions of the Supreme Court antl of the Courts of Appeal 
holding that where the agent of the insurance company incorrectly 
fills out an application from facts given him by an applicant who 
can read, and the insured signs the application without reading 
it, after being given to understand that it was properly filled out, 
relying upon the statement of the insurance agent, the defendant 
is estopped from showing any breach of warranty, as to such in- 
correctly filled in matter, if such application was prepared by its 
agent with full knowledge of the facts. Parsons vs. Knoxwell 
Fire Ins. Co., 132 Mo. 583, 588, and 589, 31 S. W. 117, 34 S. W. 
476; Rissler vs. American Central Ins. Co., 150 Mo. 366, 376, ' 
51 S. W. 755; Thomas vs. Hartford Ins. Co., 20 Mo. App. 150, 
156; Shotliff vs. Modern Woodmen of America, 100 Mo. App. 
138, 149, 73 S. W. 326 et seq.; and Floyd vs. Modern Woodmen 
of America, 166 Mo. App. 166, 168, 148 S. W. 178. 

[3] If the facts are as plaintiff testified concerning the applica- 
tion, he told the defendant’s agent the truth concerning his title, 
and, if the agent wrongly interpreted the facts and incorrectly 
filled out the application, the defendant cannot now be heard to say 
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that the policy is void on account of the present alleged misrep- 
resentation of title. We uphold the contentoin of the defendant 
that the plaintiff could not insure the interest of his wife in the 
property, but in so holding we do not necessarily conclude that 
the policy is void because the plaintiff and defendant mistakenly 
thought the entire interest in the property was going to be covered 
by the policy. There is no effort made to reform the policy. The 
plaintiff had an insurable interest in the property, and the de- 
fendant issued its policy, knowing all the facts, and the policy upon 
its face insures the plaintiff against loss to the extent of $2,500. 
When the policy was issued, if the plaintiff is believed, the de- 
fendant intended to insure only plaintiff’s interest, but it misin- 
terpreted the interest which plaintiff had in the property and er- 
roneously stated that interest both in the application and in the 
policy, but nevertheless the policy does insure plaintiff against 
loss on the dwelling to the extent of $2,500 and for that amount 
of insurance he paid. Section 7020 provides that the defendant 
shall not be permitted to deny that the property insured. thereby 
was worth at the time of the issuing of the policy the full amount 
insured therein on said property. The property insured by this 
policy was and could be only the interest of the plaintiff therein, 
and under that section defendant could not be heard to deny that 
at the time of the insurance the property was worth less than 
$2,500; but the defendant could show a depreciation in value. 
The fact that an undivided interest in property is insured does 
not exempt the policy from the provisions of this section. The 
policy is unambiguous and insures the plaintiff against loss of 
the property therein mentioned. The mistake thereiri as to own- 
ership was caused by the defendant. Plaintiff’s money has been 
paid for the full insurance, and the policy comes within the spirit, 
as well as the terms, of the statute. In Nixon vs. German Insur- 
ance Co., 69 Mo. App. 351, the plaintiff was allowed, under facts 
similar to the one involved here, to recover the full amount of the 
policy. See, also, to the same effect, Franklin vs. Atlantic Fire 
Ins. Co., 42 Mo. 456; O’Brien vs. Greenwich Insurance Co., 95 
Mo. App. 301, 303, 68 S. W. 976; Clark vs. Knoxville Fire In- 
surance Co., 61 Mo. App. 181. The plaintiff cites our opinion in 
the case of Rutherford vs. Sample, supra, as, holding that a mort- 
gagee had an insurable interest in the property and could retain 
$900 insurance collected, notwithstanding his mortgage secured 
only an indebtedness of $500. This is a misconception of .that 
opinion. That was a contest between mortgagor and mortgagee ; 
the latter had collected the full amount of the insurance and, if he 
had procured it to protect his interest, we held he could retain it. 
Certainly the mortgagor could not. take it from him, although the 
insurance company might have defeated his recovery of the ex- 
cess—a point we did not then consider and are not now deciding 
with reference to the facts in that case. We hold that, if the tes- 
timony of the plaintiff is true, then the policy was valid to the 
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amount of $2,500 and covered his interest in the buildings to that 
extent, governed by the provisions of said section; but we must 
reverse the judgment and remand the cause for error occurring 
in the course of the trial. 

[4] In the first place, plaintiff’s instruction No. 1 is erroneous, 
in that it does not permit the jury to assess the damages by de- 
termining the depreciation, if any, in the property insured. The 
“valued policy” provision of section 7020 is, by the latter part of 
section 7021, limited to insurance of real property; but section 
7030, R. S. 1909, applies to personal property in the same way. 
Spickard vs. Fire Ass’n, 164 Mo. App. 1, 4, 146 S. W. 808; 
Weston vs. American Ins. Co., 191 Mo. App. 282, 284, 177 S. W. 
792. The instructions should have been so framed that the jury 
could have considered the testimony as to what defendant stated 
the value of the real property to be when he filed his schedule in 
bankruptcy, almost one year after the policy was issued. It is 
to be presumed that his interest was worth $2,500 when the policy 
was issued, and, if it was worth only $750 at the time he swore 
to the schedule, the jury, in the absence of further showing, had 
a right to conclude that the difference represented depreciation. 
We start with the proposition that on the day the policy was writ- 
ten the buildings were worth $2,500 and the personal property a 
sum of which the amount expressed in the policy was three- 
fourths, then we are confronted with the fact that about one 
year later the entire interest in the building was worth only $1,500 
and the personal property owned by the insured was worth about 
$50, and we think that these bare facts would justify the con- 
clusion that the difference was due to depreciation. If the proof 
shows that there was in fact no depreciation, destruction, or loss 
of property, then the conclusion that there was an incorrect valu- 
ation in the first place would be justiffed, and this is one thing the 
statute protects the insured against. If the plaintiff’s testimony 
above quoted about the value of his interest in the household 
goods is to be believed the amount of the recovery, on account 
of depreciation, should have been reduced over $1,000. This in- 
struction withdrew from the jury any consideration of this phase 
of the testimony. ‘There is some confusing testimony about part 
of the household effects, other than what plaintiff valued at $50, 
belonging to members of his family; but, as we understand his 
testimony, the jury may have properly found that he was, when 
he filed his schedule, claiming to own all of the household effects 
and that he fixed the value of all of it at $50. This can be made 
clearer if there is a retrial. 

[5] Appellant also calls attention to this instruction as being de- 
fective because it does not submit separately the questions of loss 
and depreciation as applied to each group of property in the way 
mentioned in the policy. It is held in Trabue vs. Dwelling House 
Ins, Co., 121 Mo. 75, 86, 25 S. W. 848, 23 L. R. A. 719, 42 Am. 
St. Rep. 523, that a policy of this kind constitutes a divisible or 
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severable contract as to each group. In Crossan vs. Pennsylvania 
Fire Ins. Co., 133 Mo. App. 537, 540, 113, S. W. 704, it is held 
error to instruct on the measure of damages as fixed by the total 
of these various sums. The instructions can easily be so framed, 
if there is another trial, as to meet’the rules laid down in those 
opinions, It is useless for us to discuss this question as applied 
tc the facts here. 

[6] We are also of the opinion that, in view of the facts and 
circumstances in this case, the jury should not have been au- 
thorized to assess any penalty or attorney’s fee, because it is shown 
in this case that the plaintiff has been contending for and under- 
taking to collect for in excess of what, according to his own tes- 
timony, he is entitled to recover, and it was not the intention and 
purpose of section 7068, R. S. 1909 (as amended Laws 1911, 
p. 282), to penalize an insurance company for resisting a claim, 
a material part of which it has good reason to believe is not due 
the plaintiff. Weston vs. American Ins. Co., 191 Mo. App. 282, 
285, 177 S. W. 792; Patterson vs. American Ins. Co., 174 Mo. 
App. 37, 44, 160 S. W. 59; Kahn vs. London Assurance Corpora- 
tion, 187 Mo. App. 216, 219, 173 S. W. 695. At the time the 
plaintiff submitted his proof of loss, which was about two months 
after the fire and after he had discussed the matter with defend- 
ant’s agent, he claimed the full $1,000 for household, kitchen furni- 
ture, etc. At that time evidently the defendant was aware of the 
sworn statements made by the plaintiff in his schedules filed in 
bankruptcy, and from that they had good reason to believe that 
the value of the personal property lost in the fire did not exceed 
$50 and that there had been a depreciation in value of the real 
estate. We assume, in the absence of a showing to the contrary, 
that the plaintiff was insisting upon full payment, and that the 
defendant would have had to pay the full amount due or submit 
to litigation. It is true the defendant denied all liability in re- 
sponse to plaintiff’s demands, but this would not make its refusal 
to pay vexatious until the plaintiff demanded practically no more 
than was unquestionably due and the defendant refused to pay 
that amount. 

The instructions which were given by the trial judge, and which 
were evidently modifications of instructions requested by the de- 
fendant, should not upon a retrial, if objected to by the plaintiff, 
be given, because neither of them, for the reasons heretofore 
stated, properly declare the law. 

The judgment is reversed, and the cause remanded. 

Farrington and Sturgis, JJ., concur. 
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SUPREME COURT OF NEW YORK. 


APPELLATE DIvIsION, THIRD DEPARTMENT. 


TRUMBULL 
US. 
BOMBARD.-* 


1, INSURANCE—INSURABLE INTEREST—VENDOR AND PUR- 
CHASER. 


A vendor of land under a contract is entitled to the benefit of insurance - 
taken by a purchaser in his own name under an agreement to insure 
for the benefit of the vendor; but where such a purchaser obtains in- 
surance for his own benefit without such an agreement, the latter can 
claim no benefit from the insurance. 

(For other cases, see Insurance, Cent. Dig. §§ 1439, 1440; -Dec. Dig. 
§ 580[1].) 

Howard, J., dissenting. 


Appeal from Trial Term, Clinton County. 
Action by Ida Grace Trumbull against Thomas E. Bombard. From 
a judgment for plaintiff, defendant appeals. Affirmed. 


Argued before Kellogg, P. J., and Lyon, Howard, Woodward, and 
Cochrane, JJ. 


Arthur S. Hogue, of Plattsburgh, for Appellant. 
Charles J. Vert, of Plattsburgh, for Respondent. 


Lyon, J. 

The questions involved upon this appeal are the respective 
rights of the parties hereto under a lease giving the lessee an 
option to purchase certain premises known as the Allen house, 
store, and lot, situated at Ausable Forks, N. Y. The lease was of 
date May 11, 1914, for a period of five years, at an annual rental 
of $500, payable quarterly. Embodied in the lease was the fol- 
lowing provision :— 

“And the said party of the second part is hereby: given the 
option, and the said party of the first part agrees to sell the said 
Bombard all the premises above described for the sum of $5,000 
at any time before the expiration of this lease.” 

The defendant entered into immediate possession of the prop- 
erty, and the plaintiff in accordance with the requirements of the 
lease expended $700 in building an addition to the store and in 
repairs, at the time and in the manner suggested by the defendant. 
The defendant expended about $150, mainly for electric wiring, 
shelving, and painting, and he and his brother each devoted about 
two months’ time in fitting up the property in accordance with a 
clause in the lease giving the defendant the right to make such 


* Decision rendered, March 8, 1916. 157 N. Y. Supp. 794. 
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further repairs and changes for the betterment of the property 
as he might see fit. The defendant occupied the store for general 
mercantile purposes, and on August 11, 1914, paid the quarterly 
rent which became due that day. On November 8th following a 
fire originated in the store, and the larger part of the building 
was destroyed, and the building rendered untenantable. Con- 
cededly the fire occurred without the fault of either of the parties 
tc the lease. Soon after the fire plaintiff received $3,925 for in- 
surance under policies payable to her, which she had placed upon 
the buildings subsequent to the execution of the lease, and for 
which she had paid the premiums. On November 11, 1914, three 
days after the fire, the defendant paid the plaintiff the quarter’s 
rent falling due that day. The store was not rebuilt, and the 
house appears not to have been rented until the next March or 
April. 

January 22, 1915, the defendant wrote the plaintiff, stating that 
he elected to accept the option given by the lease, and offering to 
pay her $5,000, less the amount of the insurance moneys received 
by her, and also agreeing to pay her the insurance premiums re- 
quired to carry the policies from the date of the lease until she 
ceased to pay such premiums. The letter also advised the plain- 
tiff that the defendant quit and surrendered the possession of 
the premises as a tenant, and that the cause of his doing so was 
the fire which destroyed the premises, and that he quit by virtue 
of his right as stated in section 227 of the Real Property Law. 
The letter closed with the request that the plaintiff prepare and 
deliver to the defendant a warranty deed of the premises, together 
with a statement of the exact amount to be deducted from the 
sum of $5,000, which balance he would pay the plaintiff, and that 
he retained possession as vendee. On January 28, 1915, the 
plaintiff caused to be tendered to the defendant a warranty deed 
of the premises, and demand to be made upon him for the sum of 
$5,000. This tender and demand the defendant refused, but 
renewed his said offer of January 22d. February 11, 1915, the 
plaintiff demanded of the defendant the payment of the quarter’s 
rent of $125 falling due that day, or that he yield her possession 
of the property. The defendant has not made the payment, and 
has made no further surrender or attempt to surrender the prop- 
erty. This action has been brought to recover such quarter’s 
rent claimed by plaintiff to have become due February 11, 1915. 

The defendant, in addition to the denials contained in his an- 
swer, inerposed a counterclaim, asking for judgment requiring the 
plaintiff to specifically perform the agreement contained in the 
lease, and to convey the property to him upon the payment to her 
of the balance of $5,000 after deducting the moneys received by 
her under the fire insurance policies. The plaintiff by reply 
denied defendant’s right to specific performance. The trial court 
refused such relief, and held that the lease was in full force and 
effect, during the three months next prior to February 11, 1915, 
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and at the time of the commencement of the trial of this acticn 
in Setember, 1915, and directed judgment for the quarter’s rent 
becoming due February 11, 1915, together with the costs of the 
action. From such judgment this appeal has been taken. 

[1] The two important questions involved are whether the 
defendant is entitled to have the insurance moneys applied upon 
the purchase price of the property, and whether the defendant 
remains holden for the payment of the rentals stipulated in the 
lease. The defendant, in support of his contention that the 
equities of the situation require the application of the insurance 
moneys in reduction of the purchase price, cites the case of Wil- 
liams vs. Lilley, 67 Conn. 50, 34 Atl. 765, 37 L. R. A. 150. Jn 
that case it was held that the insurance standing in the name of 
the owner of the building, the premiums of which were paid by 
the lessee of a portion of the building with an option to purchase 
the whole building and have all payments of rents applied as 
part of the purchase money, was for the benefit of the lessee upon 
his acceptance of the option, where the contract required him to 
keep the buildings in a condition to be desirable for tenants, and 
provided that, on his failure to realize from the rents collected by 
him as much as he paid for rent and expenses, the difference 
should be returned to him. As so much reliance seems to be 
placed upon this case as an authority for defendant’s contention, 
we quote somewhat liberally from the lengthy opinion for the 
purpose of showing the dissimilarity of the cases :— 

“The intent of the parties to treat the contract, in the event of 
the plaintiff’s election to take the property, as in effect a present 
purchase of it, as of the date of the agreement, appears to be 
thus clearly manifested. * * * From a careful consideration 
of these peculiar features of the instrument it appears clear to us 
that the plaintiff’s relation to the premises in question, as lessee 
of a portion thereof, was, and was deSigned, understood, and in- 
tended by the parties to be, subordinate and incidental to a broader 
connection with the entire property, as an inchoate or initiate pur- 
chaser thereof. * * * Under such a construction—which seems 
to us a just one—ought it not to be held that the sums stipulated 
to be paid * * * by the plaintiff for insurance upon the prop- 
erty were so paid with the intention, attributable to both parties, 
that such insurance should protect both, and should, in case of 
loss, though payable to the defendants as owners of the legal title 
to the property insured, be what the property itself was, a thing 
to which an equity applied, a trust attached, a matter to which 
the contract in its spirit and essence extended? * * * This 
insurance had, as we have seen, been effected pursuant to that 
part of the contract which was not confined to the leased prop- 
erty, in the name of the defendants, but at the expense of the 
plaintiff.” 

The court also said :— 

“Indeed, the provisions of the agreement between the parties 
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are so exceptional and peculiar that we desire it to be clearly un- 
derstood that our decision is largely based upon them, and con- 
fined to the individual case presented, and should not be regarded 
as laying down general principles alike applicable to all contracts 
cf option, or to such contracts usually.” 

In the case of Cromwell vs. Brooklyn Fire Insurance Company, 
44 N. Y. 42, 47,4 Am. Rep. 641, it was held that a vendor under 
a contract for the purchase of real estate is entitled to the benefit 
of insurance taken by a vendee in his own name, but under an 
agreement to insure for the benefit of the vendor, and that where 
such a vendee obtains insurance for his own benefit, without any 
agreement to insure for the benefit of the vendor, the latter can 
claim no benefit from the insurance. Analogous in principle is 
the relation of mortgagor and mortgagee, in which it is held that 
a contract of insurance against fire as a general rule is a mere 
personal contract, and that, in case a mortgagor effects insurance 
upon the mortgaged premises, the mortgagee can claim no benefit 
from it unless he can base his claim upon some agreement, al- 
though the mortgagor may have been personally liable for the 
debt secured by the mortgage. Carter vs. Rockett and New York 
Fire Ins. Co., 8 Paige, 437; Cromwell vs. Brooklyn Fire Ins. Co., 
supra; 19 Cyc. 884. 

A leading case upon this question, and one which is very ap- 
plicable to the case at bar, is the case of Edwards vs. West, L. R. 
7 Chan. Div. 858, 47 L. J. Ch. 463, 38 L. T. Rep. N. S. 481. By 
the terms of the lease which was the subject of that litigation the 
lessor was to insure in the sum of £14,000. If damage by fire 
should not exceed £4,000, the term of the lease was to continue, 
and the lessor was to apply the insurance moneys to the restora- 
tion of the premises; but if the damage caused by fire should 
exceed £4,000 the term of the lease was to cease. There was no 
stipulation as to insurance moneys, except in the single con- 
tingency of the damage being less than £4,000. The lessees were 
given an option to purchase for £14,000. Pending the exercise 
of such option the property was damaged by fire to the extent of 
£12,000. Thereafter the lessees gave notice of their intention to 
purchase and to claim the insurance moneys as damages. The 
lessor refusing to sell upon those conditions, the lessees brought 
the action, claiming to be entitled to purchase the property, and 
that the lessor might be declared a trustee for the lessees of the 
insurance moneys, which must be treated as purchase money or 
as belonging to the lessees. The court, in holding that the lessees 
had no claim to the insurance money, said :— 

“There is no stipulation whatever with regard to these insur- 
ance moneys, except in one contingency, namely, fire causing 
damage of less than £4,000. In that event the parties have said 
what was to be done with the money; as to every other event 
they have maintained absolute silence. It is said that I am there- 
fore to infer that there was a contract that the money should be 
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held for the benefit of the possible purchaser. I do not think that 
I can draw that inference from that silence, and I think that when 
we look at the nature of the option we see that there is no hard- 
ship whatever in not drawing such an inference. When a fire 
happens which causes damage amounting to more than £4,000, the 
lessee is released from his obligation to pay rent, and then he has 
this question to ask himself: Is it worth my while to buy the 
premises, or is it not worth my while? If it is worth his while to 
buy them at the prices fixed upon, he buys them; if it is not worth 
his while, he leaves them. That is the whole case.” 

[2] In the case at bar there is nothing in the lease which can 
be construed into a covenant upon the part of the lessor that she 
would maintain the buildings during the existence of the option, 
or that, if the option should be accepted, she would convey the 
property in the condition in which it then was or should be, after 
$700 had been expended by her in repairs. Had it been contem- 
plated by either party that in the event of damage to the buildings 
by fire the insurance moneys should be applied upon the purchase 
price of the property, such provision would naturally have been 
inserted in the lease. Doubtless the defendant, had he wished, 
might have obtained the insertion of a clause allowing him to 
take out insurance upon the buildings in the name of the plain- 
tiff, which, in the event of their damage or destruction by fire, 
should be applied upon the purchase price of the property. 
However, he did not see fit to do so, although he obtained insur- 
ance upon his own property contained in the store. To require 
the plaintiff, in the absence of any agreement so to do, to apply 
for the benefit of the defendant the proceeds of insurance policies 
which her prudence and her money had procured for her own 
protection, and to require that application to be made, not under 
a contract of purchase between the*parties, but under a mere 
option to purchase, which the defendant had not seen fit to ac- 
cept until it became apparent to him, more than two months 
after the fire, that it would be profitable for him to do so, is de- 
manded by no principle of law or equity. 

[3-6] As to the second question, the liability of the defendant 
for the payment of the rental stipulated in the lease: In the 
absence of an agreement to that effect, the lessor was not bound 
to repair the damaged premises. Sawyer vs. Adams, 140 App. 
Div. 756, 126 N. Y. Supp. 128. The fire having rendered the 
premises untenantable and unfit for occupancy, the defendant 
might follow either of two courses: He might elect to consider 
the lease continued in force for the remainder of the term, and 
repair or rebuild the damaged property at his own expense 
(Doupe vs. Genin, 45 N. Y. 119, 6 Am. Rep. 47; Viterbo vs. 
Friedlander, 120 U. S. 712, 7 Sup. Ct. 962, 30 L. Ed. 776); or 
he might quit and surrender possession of, the leasehold premises 
(Real Property Law [Consol. Laws, c. 50; Laws of 1909, c. 52] 
§ 227). Unless he made such surrender, he continued liable un- 
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der covenants of the lease for the payment of the rent. Smith vs. 
Kerr, 108 N. Y. 34, 15 N. E. 70, 2 Am. St. Rep. 362. In case he 
elected to make such surrender, he was required to act within a 
reasonable time, and what would be considered a reasonable time 
would depend very much upon the circumstances. Fleischman 
vs. Toplitz, 134 N. Y. 349, 31 N. E. 1089; Bassett vs. Dean, 34 
Hun, 250; Decker vs, Morton, 31 App. Div. 469, 52 N. Y. 
Supp. 172. 

‘The defendant’s stock of goods was insured, and its immediate 
disposition was in a measure subject to the requirements .of the 
standard fire insurance policy. The fire loss was adjusted, how- 
ever, on or about November 20th. The defendant then removed 
the goods from the damaged store building to the house on the 
premises, although there was at the time a vacant store in the 
village, where it would appear that he could have placed his 
goods. Immediately following the removal of the goods to the 
house, he engaged in selling them. He continued the sale until 
about the middle of December, when nearly all the property had 
been disposed of. However, some of it seems to have been left 
in the house until the house was remodeled and leased in March 
or April following. Defendant’s horses and hay were sold, and 
taken from the barn early in January. A safe and oil tank were 
left in the store building and a wagon in the barn, evidently at 
least until spring. There is no evidence of any attempt upon the 
part of the defendant to surrender the leased premises prior to 
his letter of January 22d, to which reference has been made. 
That the defendant elected to consider the lease still in full effect 
January 22, 1915, two and a half months after the fire, is ad- 
mitted by his then seeking to avail himself of the option, which 
by the terms of the lease he was required to do during the period 
of its existence. In his letter of January 22d, he states that he 
quits and surrenders the premises as tenant, but says :— 

“T advise you, further, that I will retain possession of the said 
premises as the vendee thereof and am awaiting your deed.” 

[7, 8] Defendant’s position, as stated in the brief of his coun- 
sel upon this appeal, is that, by reason of defendant’s alleged ac- 
ceptance of the option by his letter of January 22d, there became 
a merger of estates, and that the defendant then ceased being a 
tenant, and became the owner of the premises in equity. Not 
having been entitled to have the insurance moneys applied upon 
the purchase price of the property, defendant’s offer did not 
comply with the option, but was of a sum far too small, and hence 
was wholly ineffective. That the defendant in fact elected to 
continue the relation of landlord and tenant cannot only be in- 
ferred from the fact of his remaining in possession until January 
22d, without proposing to surrender the premises, notwithstanding 
demand for possession had been made on plaintiff’s behalf, but 
also from the following allegation of his answer, verified March 


27, 1915 :— 
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“That it is his desire to build a proper and suitable store build- 
ing on the said lot, in order to enable him to continue his business ; 
that the particular location in that particular village is of value 
to this defendant; and that, if he is not permitted to retain the 
same, it will be very difficult and impossible for him to obtain a 
proper place to operate his business.” 

The conclusion of the trial judge that the lease was in full force 
and effect during the three months next prior to February 11, 
1915, was correct, and the judgment and order appealed from 
should be affirmed, with costs. All concur, except Howard, J., 
who dissents. 


SUPREME COURT OF NEW YORK. 


APPELLATE’ DivisION, First DEPARTMENT. 


C. A. SMITH LUMBER CO., AppeLvant, 
US. 


COLONIAL ASSURANCE CO., ResponpeEnt.* 


FIRE INSURANCE—CANCELLATION OF POLICY—PAYMENT 
OF PREMIUM TO BROKER, 

Where the premium upon a policy of fire insurance has been paid to the 
company, a notice of cancellation, to be effective, must be accompanied 
by the repayment or tender of the pro rata unearned premium. 

Where the premium was paid to the broker who had procured the policy 
from the company and delivered it to the insured, the broker having 
a credit arrangement with the company, and the policy being charged to 
him, the question of the broker’s authority to receive the premium as 
the agent of the company was one of fact for the jury, and it was 
error to hold as a matter of law that payment to the broker was not 
payment to the company. 


Appeal by plaintiff from a judgment dismissing the complaint at the 
close of plaintiff’s case upon a trial at Trial Term. 


Argued before Hons. John Proctor Clarke, P. J.; Chester B. Mc- 
re Victor J. Dowling, Walter Lloyd Smith and Vernon M. 
avis, JJ. 


William Otis Badger, Jr. (Louis J. Wolf of Counsel), for Appellant. 
Ellison & Ellison (William B. Ellison of counsel), for Respondent. 


Smiru, J. 
The plaintiff sues on a fire insurance policy issued by the de- 
fendant to recover $1,937.86, representing defendant’s proportion 
of a loss in excess of a half million dollars. The defense set up 


* Decision rendered, April, 1916. Certified transcript. 
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a 
in defendant’s answer was that, prior to the loss, the policy had 
been canceled by the giving of notice to the insured under a clause 
contained in the policy. 

It appears from the evidence that the plaintiff’s broker re- 
quested the Perry Company, which carried on a business of gen- 
eral insurance brokerage, to procure insurance for the plaintiff, 
and the Perry Company procured the defendant to write a policy. 
This policy was delivered by the defendant to the Perry Com- 
pany for delivery to the plaintiff, and the defendant charged the 
Perry Company on their books with the amount of the initial 
premium due. Apparently the plaintiff paid the amount of the 
premium to the Perry Company by check, although all evidence 
tending to establish this was ruled out by the court. Apparently, 
also, these payments were never turned over to the defendant by 
the Perry Company. Evidence offerd by the plaintiff as to the 
. Way policies were generally procured by the Perry Company from 
the defendant and as to the credit arrangements customary be- 
tween them, offered to establish the plaintiff’s contention that the 
Perry Company was the defendant’s agent to receive payment 
of premiums so that payment to it constituted payment to the 
defendant, was ruled out by the court. 

The policy contained the following clause :— 

‘This policy shall be canceled at any time at the request of the 
insured; or by the company by giving five days’ notice of such 
cancellation. If this policy shall be canceled as hereinbefore pro- 
vided, or become void or cease, the premium having been actually 
paid, the unearned portion shall be returned on surrender of this 
policy or last renewal, this company retaining the customary 
short rate; except that when this policy is canceled by this com- 
pany giving notice, it shall retain only the pro rata premium.” 

Plaintiff claims that the cancellation is ineffective because the 
unearned premium money which had been paid to the Perry 
Company was not returned by the defendant therewith. The de- 
fendant’s position is that the clause above quoted does not require 
a return or tender of the premium at the time of notice, but only 
on surrender of the policy, and that in any case the payment of 
premium to the Perry Company did not constitute a payment to 
the defendant, and therefore a return was unnecessary. 

The first ground of defense is unavailing under the decision in 
the case of Tisdell vs. N. H. Fire Ins. Co., 155 N. Y., 163. This 
was approved in a dictum in Buckley vs. Citizens’ Ins. Co., 188 
N. Y., 399. The decision in the Tisdell case, notwithstanding the 
new form of cancellation clause of the standard policies above 
quoted, leaves unaltered the rule which had been laid down by 
the Court of Appeals in Van Valenburg vs. Lenox Fire Ins. Co., 
51 N. Y., 465, to the effect that notice of cancellation unaccom- 
panied by an actual tender of the unearned portion of premium 
money paid is absolutely ineffective. In that case the cancellation 
clause read: ‘The insurance may also be at any time terminated 
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at the option of the company on giving notice to that effect and 
refunding a ratable proportion of the premium for the unex- 
pired term of the policy.” 

The establishment of the second defense, that the Perry Com- 
pany was not an agent of the defendant, raised a question of 
fact for the jury. Lounsbury vs. Duckrow, 50 N. Y. Supp., 927. 
Since it is clear on reason as well as on the cases that a broker 
may occupy such relation to an insurance company as to be its 
agent in many ways, including the receipt of premium moneys 
(Bini vs. Smith, 36 App. Div., 463; appeal dismissed, 161 N. Y., 
120; Globe, &c., Fire Ins. Co. vs. Robbins Co., 109 App. Div., 
530; Wilbur vs. Williamsburgh Ins, Co., 122 N. Y., 439; Stone 
vs. Franklin Ins. Co., 105 N. Y., 543), the plaintiff should have 
been allowed to introduce evidence tending to prove that the 
relations were such in this instance. 

Judgment should be reversed and a new trial granted, with 
costs to appellant to abide the event. 

All concur. 


SUPREME COURT OF VERMONT. 


RUTLAND. 


WILSON et AL. 


vs. ® 


COMMERCIAL UNION ASSUR. CO., Ltm1tep.* 


1. INSURANCE—CONDITION PRECEDENT—TITLE OR INTER- 
EST OF THE INSURED. 

A fire insurance policy providing that it should be void if the interest of 
the insured was not truly stated therein, if the interest of the insured 
was other than the unconditional or sole interest, or if the subject 
of insurance was a building on ground not owned by the insured in 
fee simple, was breached when the policy was issued, where the 
mortgagee’s interest in the real and personal property was not stated 
in the policy, and none of such matters were covered by any indorse- 
ment upon or attached to the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 601-635; Dec. Dig. § 282.) 


2. INSURANCE—KNOWLEDGE OF AGENT—EFFECT—STATUTE. 
Under P. S. 4775, providing that when application for fire insurance is 
taken by or through a local agent it shall be deemed to be the act of the 
insurer, the knowledge of the husband of the insurer’s agent, soliciting 
insurance in her behalf, and working with her in the office who wrote 
the body of the policy, which was countersigned by his wife as agent; 


* Decision rendered, Feb. 7, 1916. 96 Atl. Rep. 540. 





Fire, &c.| Wilson et al. vs. Com’l Union Assur. Co. 549 


that the buildings and the personal property therein sought to be 
insured were subject to a mortgage incumbrance, though it did not 
appear that his wife as agent had knowledge of the facts, was the 
knowledge of the insurer. 


(For other cases, see Insurance, Cent. Dig. §§ 968-997; Dec. Dig. § 378.) 


3. INSURANCE — “AFFIRMATIVE WARRANTY” — CONDITION 
PRECEDENT. 


In contracts of insurance an “affirmative warranty” relates to matters 
existing at or before the issuance of the policy, and has the effect of a 
condition precedent. 

(For other cases, see Insurance, Cent Dig. §§ 558, 559, 562-566; Dec. 
Dig. § 264.) 

(For other definitions, see Words and Phrases, First and Second Series, 
Affirmative Warranty.) 


4. INSURANCE — “PROMISSORY WARRANTY” — CONDITION 
SUBSEQUENT. 


In contracts of insurance a “promissory warranty” relates to matters 
arising after the issuance of the policy, and has the effect of a con- 
dition subsequent. 

(For other cases, see Insurance, Cent. Dig. § 698; Dec. Dig. § 304.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Promissory Warranty.) 


5. INSURANCE—CONSTRUCTION AGAINST FORFEITURE. 

Courts lean strongly against forfeiture, in view of the peculiar features 
of and attending contracts of insurance, the numerous and intricate 
conditions of policies prepared by the insurer, and the practice of the 
insured to leave the matter to the insurer or its agent. 

(For other cases, see Insurance, Cent. Dig. §§ 558, 559, 562-566; Dec. 
Dig. § 264.) 


6. INSURANCE—BREACH OF CONDITION—KNOWLEDGE OF 
INSURER—EFFECT. 


Where the insurer informed the husband of defendant’s agent, acting as 
her agent, that the buildings and the personal property therein sought 
to be insured were subject to mortgages and the knowledge of the 
husband or agent was, under the statute, the knowledge of the in- 
surer, the insurer could not take the benefit of the contract and 
receive the premiums and thereafter defeat recovery on the ground 
that the mortgagee’s interest in the property was not stated in the 
policy. 

(For other cases, see Insurance, Cent. Dig. §§ 968-997; Dec. Dig. § 378.) 


Exceptions from Rutland County Court; E. L. Waterman, Judge. 

Action by Augusta I. Wilson and another against the Commercial 
Union Assurance Company, Limited. Verdict and judgment for plaintiffs, 
and defendant excepts. Affirmed. 


William H. Preston, of Fair Haven, for Plaintiffs. 
J. W. Redmond, of Newport, for Defendant. 


Powers, J. 
The fire insurance policy on which this action is predicated was 
issued by the defendant’s agent at Fair Haven. It runs to Mrs. 
A. I. Wilson and Owen E. Williams, and covers certain build- 
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ings and personal property therein. It contains many stipulations 
and conditions, including the following :— 


“This entire policy shall be void if the insured has concealed 
or misrepresented, in writing or otherwise, any material fact or 
circumstance concerning the insurance or the subject thereof; or 
if the interest of the insured in the property be not truly stated 
herein.” 

“This entire policy, unless otherwise provided by agreement 
indorsed hereon or added hereto, shall be void if * * * the 
hazard be increased by any means within the control or knowl- 
edge of the insured, * * * or if the interest of the insured be 
other than unconditional or sole ownership; or if the subject of 
insurance be a building on ground not owned by the insured in 
fee simple; or if the subject of insurance be personal property 
and be or become incumbered by a chattel mortgage.” 

“This policy is made and accepted subject to the foregoing 
stipulations and conditions, together with such other provisions, 
agreements, or conditions as may be indorsed hereon or added 
hereto; and no officer, agent, or other representative of this com- 
pany shall have power to waive any provision or condition of this 
policy except such as by the terms of this policy may be the 
subject of agreement indorsed hereon or added hereto; and as 
to such provisions and conditions, no officer, agent, or represen- 
tative shall have such power or be deemed or held to have waived 
such provisions or conditions, unless such waiver, if any, shall 
be written upon or attached hereto; nor shall any privilege or 
permission affecting the insurance under this policy exist or be 
claimed by the insured, unless so written or attached.” 

[1] It appears that when this policy*was issued, the real estate 
covered by it was owned by Owen E. Williams and his wife, 
Jennie A. Williams, in joint tenancy. The personal property 
belonged to Owen E. Mrs. Wilson held a valid mortgage on the 
real estate, which at the date of the policy amounted to $1,200, 
and she also held a valid chattel mortgage on the personal prop- 
erty to secure another debt, which at the time named amounted 
to some $300. No change was made in the title between the 
date of the policy and April 4, 1914—the date of the fire which 
destroyed the property insured. 

It thus appears that several of the conditions above recited 
were broken when the policy was issued; for the interest of the 
iisured in the property was not truly stated in the policy, the 
interest of the insured was other than unconditional or sole own- 
ership, and the insurance covered buildings standing on ground 
not owned by the insured in fee simple. All this comes from 
the fact that Mrs. Williams’s interest in the property is omitted 
from the policy. Schroedel vs. Humboldt Fire Ins. Co., 158 Pa. 
St. 459, 27 Atl. 1077. The policy also covered personal prop- 
erty incumbered by a chattel mortgage. And none of these mat- 
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ters were covered or alluded to by any indorsement upon or at- 
tachment to the policy. 

It necessarily follows that there can be no recovery here if 
effect is to be given to the provisions referred to; and effect must 
be given to them, unless the case shows such special features as 
will prevent. 

[2] It appeared below that the Fair Haven agent of the de- 
fendant was Adelaide W. Sheldon, wife of H. K. Sheldon; that 
the latter was an experienced insurance man; that he solicited 
insurance in Mrs. Sheldon’s behalf, and worked with her in the 
office; that he wrote the body of the policy here in question, 
and that Mrs. Sheldon countersigned it as agent of the company ; 
that Mr. and Mrs. Sheldon visited the premises about two months 
before the policy was written, and the former examined the same 
with a view of insuring them; that on another occasion a few 
months before the policy was issued Mr. Williams called at the 
office of the agency and talked with Mr. Sheldon regarding the 
insurance on this property; that on both these occasions, the 
plaintiffs informed Mr. Sheldon of the true state of the title and 
the incumbrances thereon as hereinbefore set forth. There was, 
however, no direct evidence that Mrs. Sheldon knew how the title 
stood or that the property was mortgaged; nor was there any- 
thing to indicate that the company itself knew the facts regarding 
these matters. 

The first question presented, then, is as to the effect of this 
knowledge on the part of Mr. Sheldon. The defendant insists 
that evidence thereof was improperly admitted, because Mr. 
Sheldon was not the defendant’s agent, and therefore his knowl- 
edge of the facts was immaterial. But under our holding in 
Mullin vs. Vt. Mutual Fire Ins. Co., 58 Vt. 113, 4 Atl. 817, the 
knowledge acquired by Sheldon was, in legal effect, acquired by 
Mrs. Sheldon, the company’s agent. In that case one Butler 
acted for Manley, the agent, in much the same way that Sheldon 
acted for Mrs. Sheldon; and it was held that his knowledge was 
the knowledge of Manley, and bound the company. Moreover, 
by No. 128, Acts of 1894, now found in P. S. 4775, it was pro- 
vided that :— 

“When application for fire insurance is taken or transmitted 
by or through a local or traveling agent of a fire insurance com- 
pany, or a person acting under the employment of an agent of 
such company, it shall be deemed to be the act of the company ; 
and, in questions arising as to the facts stated in such application, 
such agent or subagent shall be deemed to be the agent of the 
insurers and not of the insured.” 

The comprehensive language of this statute makes it apparent 
that it was intended to cover all companies, domestic and foreign, 
and all applications, written and verbal. Accordingly, we hold 
that Sheldon’s knowledge was the company’s knowledge, and is 
to be given effect accordingly. What standing, then, have these 
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conditions and provisions, in view of the fact that the company 
knew all the facts when it issued the policy? 


[3, 4] Warranties in contracts of insurance are of two kinds: 
Affirmative and promissory. The former relate to matters ex- 
isting at or before the issuance of the policy, and have the effect 
of conditions precedent. The latter relate to matters arising after 
the issuance of the policy, and have the effect of conditions sub- 
sequent. Those here involved are of the first-named class, and 
the discussion herein will have reference to that class only. At- 
tention is called to the distinction since it is very frequently over- 
looked and is not taken note of in the very comprehensive brief of 
this defendant. 


[5] There is a decided and growing tendency on the part of 
the courts to treat insurance contracts as standing in a class by 
themselves. However illogical this tendency may be said to be, 
its existence will not be questioned. Courts, and among the 
number our own, have taken occasion to refer to some of the 
peculiar features of and attending these contracts; that the policy 
contains so many and such intricate conditions and stipulations 
that an ordinary mind cannot grasp their significance; that the op- 
portunity for negotiation and discussion of terms, usual in the case 
of ordinary contracts, is denied an applicant for insurance, inas- 
much as the terms of the policy are prepared and fixed in ad- 
vance, and there is little for the property owner to do but to take 
the policy offered him or go without protection; that it is the 
general practice with the insuring public to leave it all to the 
agent, who is usually a competent and reliable adviser. From 
these and perhaps some other considerations growing out of the 
advantage which the company has over the applicant, the courts 
have very generally leaned strongly against forfeitures invoked 
in defense of honest claims. 


[6] As would be expected, the cases on this subject are in 
hopeless conflict. Indeed, those in the same jurisdiction are fre- 
quently out of harmony and sometimes positively inconsistent. 
See note to Gish vs. Insurance Co., 13 L. R. A. (N. S.) 826. A 
study of them will show, however, that with some exceptions, 
notably Massachusetts and the Federal Supreme Court, the very 
generally accepted rule is that stated in Wood vs. American Fire 
Ins. Co., 149 N. Y. 382, 44 N. E. 80, 52 Am. St. Rep. 733, as 
follows :— 


“The restrictions inserted in the contract upon the power of 
the agent to waive any condition, unless done in a particular 
manner, cannot be deemed to apply to those conditions which re- 
late to the inception of the contract when it appears that the 
agent has delivered it and received the premiums with full knowl- 
edge of the actual situation. To take the benefit of a contract 
with full knowledge of all the facts and attempt afterwards to 
defeat it, when called upon to perform, by asserting conditions 
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relating to those facts, would be to claim that no contract was 
made and thus operate as a fraud upon the other party.” 


The cases adopting this rule are too numerous for citation. See 
note, 2 Ann. Cas. 280. Among those presently accessible to the 
writer are the following: Skinner vs..Norman, 165 N. Y. 565, 
59 N. E. 309, 80 Am. St. Rep. 776; Medley vs. German Alliance 
Ins. Co., 55 W. Va. 342, 47 S. E. 101, 2 Ann. Cas. 99; Virginia 
F. & M. Ins. Co. vs. Richmond Mica Co., 102 Va. 429, 46 S. E. 
463, 102 Am. St. Rep. 846; Hartford Fire Ins. Co. vs. Keating, 
86 Md. 130, 38 Atl. 29, 63 Am. St. Rep. 499; Hoose vs. Pres- 
cott Ins. Co., 84 Mich. 309, 47 N. W. 587, 11 L. R. A. 340; State 
Mutual Ins. Co. vs. Latourette, 71 Ark. 242, 74 S. W. 300, 100 
Am. St. Rep. 63; Anderson vs. Manchester Fire Assurance Co., 
59 Minn. 182, 50 N. W. 1095, 63 N. W. 241, 28 L. R. A. 609, 
50 Am. St. Rep. 400; Menk vs. Home Ins, Co., 76 Cal. 51, 14 
Pac. 837, 18 Pac. 117, 9 Am. St. Rep. 158; Johnson vs. Aétna 
Ins. Co., 123 Ga. 404,.51 S. E. 339, 107 Am. St. Rep. 92; Mc- 
Gonigle vs. Susquehanna Mut. F. Ins. Co., 168 Pa. 1, 31 Atl. 868; 
Cent. Market Street Co. vs. No. British & M. Ins. Co., 245 Pa. 
272, 91 Atl. 662; Leisen vs. St. Paul F. & M. Ins. Co., 20 N. D. 
316, 127 N. W. 837, 30 L. R. A. (N. 8S.) 539; Reed vs. Equitable 
F, & M. Ins. Co., 17 R. I. 785, 24 Atl. 833, 18 L. R. A. 496; Hum- 
boldt Fire Ins, Co. vs. Ashby, 57 Ind. App. 682, 108 N. E. 150; 
Farmers’ Mut. Ins. Ass’n vs. Tankersley (Ala. App.), 69 So. 
410; Mesterman vs. Home Mut. Ins. Co., 5 Wash. 524, 32 Pac. 
458, 34 Am. St. Rep. 877; Hartford F. Ins. Co. vs. Haas, 87 
Ky. 531, 9 S. W. 720, 2 L. R. A. 64; Home Ins. Co. vs. Men- 
denhall, 164 Ill. 458, 45 N. E. 1078, 36 L. R. A. 374; Funk vs. 
Anchor F. Ins. Co. (Iowa) 153 N. W. 1048; Simpson vs. Oh. 
Farmers’ Ins. Co., 184 Mich. 547, 151 N. W. 610; Graham vs. 
Fire Ins. Co., 48 S. C. 195, 26 S. E. 323, 59 Am. St. Rep. 707; 
3igelow vs. Granite St. F. Ins. Co., 94 Me. 39, 46 Atl. 808; Spald- 
ing vs. N. H. F. Ins. Co., 71 N. H. 441, 52 Atl. 858; Germania 
Fire Ins. Co. vs. Barringer, 43 Okla. 279, 142 Pac. 1026; Welch 
vs. Fire Ass’n, 120 Wis. 456, 98 N. W. 227. 


Some of the foregoing cases, it should be noted, hold that the 
knowledge which binds the company and so effects an estoppel 
must be that of a general agent. But many hold that one who is 
authorized by the company to solicit, negotiate, and issue con- 
tracts of insurance is a general agent, within the meaning of this 
rule. But we need give no attention to this distinction since the 
statute makes the act of the local agent the act of the company. 
P. S. 4775. 

Pertinent suggestions on this subject are to be found in our 
own cases. 

In Brink & Co. vs. Merchants & M. Ins. Co., 49 Vt. 442, both 
affirmative and promissory warranties were concerned, though 
the latter were mainly relied upon. The agents of the defendant 
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knew when they delivered the policy of the use to which the 
property had been and was being put. The court said that :— 

“By executing the policy with full knowledge of these facts, 
the company is estopped from setting up any defense predicated 
upon the plaintiff’s omission to give them formal notice of these 
facts.” 

Carrigan vs. Insurance Co., 53 Vt. 418, 38 Am. Rep. 687, in- 
volved the binding force of an agent’s assurance that benzine was 
covered by the terms of the policy. It was said in the opinion 
that the agent’s statement that benzine could be kept by assured 
would be inadmissible as showing that this was a part of the 
contract, but as showing that the defendant had knowledge that it 
was kept by the assured, it was competent; and if, knowing this, 
the company subsequently treated the policy in force and levied 
assessments upon it, this amounted to a change of the contract. 
These are the very circumstances in which other courts find an 
estoppel. And it is submitted that it is wholly immaterial 
whether one or more assessments are collected after the company 
has notice of the facts; nor does it change the situation if the 
company collects its entire toll at the time the policy is delivered, 
if it is then in possession of the facts. 

In Tripp & Bailey vs. Vermont Life Ins. Co., 55 Vt. 100, it 
was held that evidence that the company had previously accepted 
premiums long after the time of payment specified in the policy 
tended to show a waiver on the part of the company of a pro- 
vision of the policy that such default should avoid the policy. 
In Smith vs. Niagara F. Ins. Co., 60 Vt. 682, 15 Atl. 353, 1 L. 
R. A. 216, 6 Am. St. Rep. 144, a case involving the authority of 
a local agent, this significant language is used :— 

“We think he [the local agent] had no authority to waive that 
condition of the policy requiring a sworn statement in the settle- 
ment of a loss, although he might, unless restricted, waive con- 
ditions concerning the issuance of a policy, or anything appar- 
ently within the scope of his authority, in the business committed 
te him.” 

This decision was rendered before the amendment of the stat- 
ute hereinbefore cited, since which time the statement “unless re- 
stricted” would be inapplicable for the simple reason that the local 
agent cannot be restricted in such matters. 

Ring vs. Insurance Co., 51 Vt. 563, is very much in point. 
There the applicant correctly informed the local agent of the state 
of the title to the property insured; the agent, on his own re- 
sponsibility, divided the mortgage equally between the two prop- 
erties covered, and so stated it in the application. Evidence of 
these facts was excluded and this was held error, on the ground 
that the proposed evidence would show an estoppel. The parol 
evidence rule was invoked in support of the ruling, but the court 
said in effect that the purpose of the evidence was to show that 
however false the statement, the company through its agent was 
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fully informed as to the facts, and of its own motion incorporated 
a false statement in the application. In Ring vs. Insurance Co., 
54 Vt. 434, it was said that if a company, after it had notice of 
a mortgage, continued to treat the assured as holding a subsist- 
ing policy and bound by its terms and conditions, it would be a 
waiver of the forfeiture on this account. 

In Mullin vs. Insurance Co., hereinbefore cited, it was held 

that the company was estopped from setting up a forfeiture on 
account of the misstatement as to title and occupancy, by the 
knowledge of the facts on the part of Butler. In Tarbell vs. In- 
surance Co., 63 Vt. 53, 22 Atl. 533, the owner correctly reported 
the state of the title to the company’s agent, who misstated the 
same in the application. It was held that the knowledge of the 
agent bound the company, and he— 
“being fully informed by the applicant, in regard to the true state 
of the title, and of the relations of Tarbell and Thayer thereto, 
his representation thereof in the application, bound the defend- 
ant, and estopped it from denying the truth of the representa- 
tions of the title as there made.” 

There is nothing in our cases, when read in the light of actual 
case made by the record, that is to the contrary. It thus appears 
that this court is deliberately committed to the doctrine estab- 
lished by the cases above cited. To be sure, it does not appear 
that the policies involved in our cases contained the restriction 
on the authority of the agents to waive, except in a particular 
manner; but the cases show that this provision does not affect 
the question, and, besides, the statute referred to makes such re- 
strictions wholly inoperative. To hold otherwise would be to 
allow the companies, by multiplying their limitations, to repeal or 
emasculate the statute. 

The plain, human justice of this doctrine is perfectly apparent. 
To allow a company to accept one’s money for a policy of insur- 
ance which it then knows to be void and of no effect, though it 
knows, as it must, that the assured believes it to be valid and bind- 
ing, is so contrary to the dictates of honesty and fair dealing, and 
so closely related to positive fraud, as to be abhorrent to fair- 
minded men. It would be to allow the company to treat the 
policy as valid long enough to get the premium on it, and leave 
it at liberty to repudiate it the next moment. This cannot be 
deemed to be the real intention of the parties. To hold that a 
literal construction of the policy expressed the true intention of 
the company would be to indict it for fraudulent purposes and 
designs which we cannot believe it to be guilty of. 

We hold, therefore, that the provisions here relied upon do not, 
in the circumstances, prevent a recovery, and find no error in the 
record. 
Affirmed. 
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NATIONAL UNION FIRE INS. CO. vs. SCHOOL, DIST. 
NO. 55. (No. 137.)* 


(Supreme Court of Arkansas.) 


1. INSURANCE—CONTRACTS—APPLICATION—ACCEPTANCE., 


Where an insurance agent accepted an application and the premium, but 
failed to forward them to the insurer and the application provided 
that no liability should attach until approval and issuance of a policy 
by the insurer, there was no contract of insurance; there being no 
obligation on the part of the company to accept the application which 
its agent could only receive and forward. 


(For other cases, see Insurance, Cent. Dig. §§ 195-202; Dec. Dig. § 130.) 


4. INSURANCE—CONTRACT—APPLICATION—ACCEPTANCE. 


Mere delay in passing on an application for a policy of insurance cannot 
be construed as an acceptance of the application and consent to be 
bound by it, nor can a cause of action for negligence be based on such 
delay. 


(For other cases, see Insurance, Cent. Dig. §§ 195-202; Dec. Dig. § 130.) 


5. INSURANCE—POWERS OF AGENCY FOR INSURER—LIA- 
BILITY OF PRINCIPAL. 


A soliciting insurance agent, authorized only to secure applications, accept 
premiums, and forward to the insurer for approval, could not bind 
the insurer by stating that a certain policy of insurance would be 
issued. 

«(For other cases, see Insurance, Cent. Dig. §§ 180-182, 1849, 1850; Dec. 
Dig. § 129.) 


6. INSURANCE—POWERS OF AGENCY FOR INSURER—KNOWL- 
EDGE OF AUTHORITY. 

One applying for a policy to a soliciting,insurance agent cannot assume 
that his authority is unlimited to bind his principal on the agent’s 
statement, but is presumed to have known the extent of the agent’s 
authority. 

(For other cases, see Insurance, Cent. Dig. § 123; Dec. Dig. § 93.) 


Appeal from Circuit Court, Clay County; J. F. Gautney, Judge. 

Action by School District No. 55 against the National Union Fire 
Insurance Company. Judgment for plaintiff, and defendant appeals. 
Reversed, and cause dismissed. 


Spence & Dudley, of Piggott, for Appellant. 
Appellee, pro se. 


* Decision rendered, Jan. 31, 1916. 182 S. W. Rep. 547. 
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ROYAL INS. CO. OF LIVERPOOL vs, MORGAN. 
(No. 120.)* 


(Supreme Court of Arkansas.) 


2. INSURANCE—FORFEITURE—INVENTORY. 


Where a clause in a fire insurance policy on lumber provided that, unless 
an inventory had been taken within twelve calendar months prior to 
the date of the policy, the assured should take such inventory within 
thirty days of the issuance of the policy, an inventory which gave the 
dimensions of tlhe lumber and stated the total number of feet in each 
pile, but did not show the dimensions of the piles, was a sufficient 
compliance with the terms of the policy under the statute which re- 
quires only a substantial compliance with the terms of an insurance 
policy. 

(For other cases, see Insurance, Cent. Dig. §§ 852, 853; Dec. Dig. § 335.) 


3. INSURANCE—BREACH OF WARRANTY. 


The failure to itemize a small portion of a total amount of lumber did not 
amount to a breach of warranty with.regard to taking the inventory 
required by a fire insurance policy. 


(For other cases, see Insurance, Cent. Dig. §§ 852, 853; Dec. Dig. § 335.) 


4. INSURANCE—FORFEITURE—KEEPING OF BOOKS. 


Where a fire insurance policy required the assured to keep a set of books 
showing a complete record of business transacted from the date of 
the inventory, and the assured exhibited books showing an itemized 
scale of the logs sawed and the original invoices showing the amount 
of lumber sold and shipped out, and the testimony was that it is a 
rule among sawmill men that lumber will run on the average of about 
20 per cent more than logs scale, there was a substantial compliance 
with the terms of the policy as required by the statute. 


(For other cases, see Insurance, Cent. Dig. §§ 852, 853; Dec. Dig. § 335.) 


5. INSURANCE—FORFEITURE—PRINCIPAL AND AGENT: 


Where the agent of an insurance company promised to make a proper 
indorsement on a fire insurance policy covering lumber to prevent 
the forfeiture on account of a chattel mortgage, the fact that he was 
the cashier of the bank which was executing the mortgage did not 
prevent his waiver from binding the insurance company. 

(for oe cases, see Insurance, Cent. Dig. §§ 948-951, 956-965; Dec. Dig. 
§ 375.) 


Appeal from Circuit Court, Ouachita County; Chas. W. Smith, Judge. 
Action by Earl Morgan against the Royal Insurance Company of 
Liverpool. From a verdict for the plaintiff, defendant appeals. Affirmed. 


H. S. Powell, of Camden, for Appellant. 
Gaughan & Sifford, of Camden, for Appellee. 
* Decision rendered, Jan. 24, 1916. 183 S. W. Rep. 198. 


Vol. XLVII—35. 
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ST. PAUL FIRE & MARINE INS. CO. vs. WOMACK. 
(No. 173.)* 


(Supreme Court of Arkansas.) 


1. INSURANCE—FIRE INSURANCE—SUIT ON POLICY—PREMA- 
TURE CHARACTER. 


An insured, whose policy of fire insurance provided that the sum for 
which the insurer was liable should be payable within sixty days after 
receipt of satisfactory proof of loss by the insurer, sued on his policy 
prematurely on October 29th, where his proof of loss was received 
by the insurer September 4th. 


(For other cases, see Insurance, Cent. Dig. §§ 1542, 1543; Dec. Dig. § 621.) 


2. INSURANCE—FIRE INSURANCE—SUIT ON POLICY—PREMA- 
TURE CHARACTER, 


Where a fire insurance company, upon being furnished with an unsatis- 
factory proof of loss, required that an additional proof of loss be 
furnished, which was done by insured within sixty days before he 
instituted suit on the policy, such suit was prematurely brought; the 
policy providing that the liability of the insurer should be payable 
sixty days after receipt of satisfactory proof of loss. 


(For other cases, see Insurance, Cent. Dig. §§ 1542, 1543; Dee. Dig. § 621.) 


3. INSURANCE— FIRE INSURANCE—STATUTORY PENALTY 
AND ATTORNEY’S FEES—RECOVERY. 

Where suit on a policy of fire insurance is prematurely brought under the 
policy, there can be no recovery of the statutory penalty for delay in 
paying losses and of attorney’s fees. 

(For other cases, see Insurance, Cent. Dig. § 1498; Dec. Dig. § 602.) 


Appeal from Circuit Court, Saline County; W. H. Evans, Judge. 

Action by C. H. Womack against thé St. Paul Fire & Marine Insur- 
ance Company. From a judgment for plaintiff, defendant appeals. Judg- 
ment reversed, and cause remanded as to recovery of a statutory penalty 
and attorney’s fees. 


D. D. Terry, of Little Rock, for Appellant. 
D. M. Cloud, of Benton, for Appellee. 


~ * Decision rendered, Feb. 14, 1916. 183 S. W. Rep. 203. 
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STEIL vs. SUN INS. OFFICE OF LONDON.—SAME vs. 
LONDON ASSUR. CORP.—SAME vs. NORTHERN 
ASSURANCE COMPANY. (S. F. 6752.)* 


(Supreme Court of California.) 


3. INSURANCE—FIRE POLICIES—ACTIONS. 


Where a fire policy provided that it should become void if the hazard 
should be increased by any means within the control or knowledge of 
the insured, or if any change other than by death of the insured takes 
place in the interest, title, or possession, the reference to possession 
refers to the person having possession, rather than the location of the 
property, and a change in location does not avoid the policy under 
that provision. 


(For other cases, see Insurance, Cent. Dig. §§ 823, 824; Dec. Dig. § 329.) 
4, INSURANCE—FIRE POLICIES—CONSTRUCTION, 


Where a fire policy declared that the goods were insured while located 
and contained in a described building, and not elsewhere, it does not 
cover a loss of the goods by fire while they were out of the building; 
but, as the insured is not prohibited from removing the goods, a re- 
moval merely suspends the policy, which may be revived upon return 
of the goods to the building. 

(For other cases, see Insurance, Cent. Dig. §§ 792, 793; Dec. Dig. § 327.) 


5. INSURANCE—FIRE POLICIES—ESTOPPEL. 

A fire policy insured goods while in a described building and not else- 
where. The insurer removed them, notifying the insurer’s agents of 
that fact, and they made no objection. Held, that while ordinarily an 
insurer’s failure to act on obtaining knowledge of facts which avoid 
or forfeit a policy operates as a waiver, the mere failure of insured’s 
agents to object to the removal does not operate as a waiver and 
extend the insurance to the new location, there being no prohibition 
against removal and a removal temporarily suspending a policy; 
hence to render the insurer liable there must have been some acts 
creating an estoppel or, waiver. 

(For other cases, see Insurance, Cent. Dig. §§ 1026, 1027, 1030, 1035, 1040, 
1057; Dec. Dig. § 388.) 


6. INSURANCE—FIRE POLICIES—ACTIONS. 

Where the insured claimed that the insurer did not object to his temoval 
of the goods covered to another building and consented that the policy 
apply to such premises, though there was no indorsement on the 
policy, evidence that the hazard was less at the new premises is ad- 
missible on the question whether the insurer had consented to a con- 
tinuation of the risk. 

(For other cases, see Insurance, Cent. Dig. §§ 1677, 1680, 1681, 1683-1685; 
Dec. Dig. § 654.) 


Department 1. Appeal from Superior Court, City and County of San | 
Francisco; Frank J. Murasky, Judge. 


Actions by Henry Steil against the Sun Insurance Office of London, 
the London Assurance Corporation, and the Northern Assurance Com- 
pany, which were consolidated. There were verdicts for plaintiff, and, 


* Decision rendered, Jan. 31, 1916. 155 Pac. Rep. 72. 
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defendants being granted a new trial, plaintiff appeals, the causes being 
consolidated. Order affirmed. 


Peter F. Dunne, C. W. Durbrow, and C. H. Wilson, all of San Fran- 
cisco, for Appellant. 

T. C. Van Ness, T. C. Van Ness, Jr., Chickering & Gregory, and 
Winfield Dorn, all of San Francisco, for Respondents. 


04 


GOLDBERG vs. PROVIDENT WASHINGTON INS. CO. 
(No. 282.)* 


(Supreme Court of Georgia.) 


1. INSURANCE—POLICY—CONSTRUCTION—A PPRAISEMENT. 


The provisions of the policy of insurance sued upon in this case, relating 
to appraisement, do not make an appraisement a condition precedent 
to recovery on the policy, in the absence of demand for appraisement ; 
nor do those provisions make it the duty of the insured to take the 
initiative in bringing about an appraisement, and the court erred in 
instructing the jury to the contrary. 


(For other cases, see Insurance, Cent. Dig. §§ 1520-1528; Dec. Dig. § 612.) 


2. INSURANCE—FIRE INSURANCE—FORFEITURE—MISREPRE- 
SENTATIONS. 


Overstatements of losses or damages made by the insured in his petition 
filed in the suit on the policy, or false statements in his testimony 
given on the trial of the case, would not work a forfeiture of his 
rights under the policy, although that instrument contained the 
provision that “this entire policy shall be void if the insured has 
concealed or misrepresented, in writing or otherwise, any material 
fact or circumstance concerning this insurance or the subject thereof, 
or if the interest of the insured in the property be not truly stated 
herein, or in case of any fraud or false swearing by the insured 
touching any matter relating to this insurance or the subject thereof, 
whether before or after a loss.” 


(For other cases, see Insurance, Cent. Dig. §§ 1362-1366; Dec. Dig. § 553.) 


3. INSURANCE—ACTION ON FIRE INSURANCE POLICY—IN- 
STRUCTIONS—MISREPRESENTATIONS. 

The definitions of fraud, in the language of sections 4113, 4623, and 4624 
of the Civil Code of 1910, were not pertinent under the facts of the 
case. 

(For other cases, see Insurance, Cent. Dig. §§ 1556, 1771-1784; Dec. 
Dig. § 669.) 


Error from Superior Court, Fulton County; W. D. Ellis, Judge. 
Action by Jake Goldberg against the Provident Washington Insurance 
Company. Judgment for defendant, and plaintiff brings error. Reversed. 


i Decision rendered, March 2, 1916. 87 S. E. Rep. 1077. Syllabus by 
the Court. \ 
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R. R. Arnold and Colquitt & Conyers, all of Atlanta, for Plaintiff 


in Error. 


Smith, Hammond & Smith, of Atlanta, for Defendant in Error. 


HUGHES vs. HARTFORD FIRE INS. CO. (No. 268.)* 
(Supreme Court of Georgia.) 


1, INSURANCE—FIRE INSURANCE—ACTION ON POLICY—TI- 
TLE TO PROPERTY. : 


The plaintiff, who was the holder of a bond for title from one who in 


turn held a bond for title from the holder of the legal title to the 
insured property, brought suit against the insurance comparty to re- 
cover for a total loss by fire of the property insured, the same being 
a house located on the property which formed the subject-matter of 
the sale. He alleged that the defendant had issued a policy of insur- 
ance to him; that loss had occurred, proof of loss had been made, 
etc. He sued for the use of the orginal vendor and of his immediate 
vendor from whom he received a bond for title. His evidence 
showed that the policy had first been issued to the original vendor, 
but had been transferred,. with the assent of the company, to the first 
vendee and then to the plaintiff. In the entries made by the com- 
pany as to the first assignment of the policy, it was stated that the 
loss, if any, should be payable to the original insured as his interest 
might appear. In the entry made by the company as to the second as- 
signment it was stated that the loss, if any, should be payable to the 
original insured, and the vendee under him, as their interests might 
appear. There was no clause in the assignments, or added to the 
policy, which prevented his conduct in taking other insurance on the 
property from affecting the vendors under whom he claimed. It ap- 
peared that the plaintiff was in the possession and enjoyment of the 
property, had made valuable improvements upon it, and that before 
the trial he had paid the amount due to his immediate vendor; but 
there was a balance of the purchase money due to the original vendor 
in onder to acquire the complete legal title. The policy contained the 
following clause: “This entire policy, unless otherwise provided by 
agreement indorsed hereon, or added hereto, shall be void if the in- 
sured now has or shall hereafter make or procure any other contract 
of insurance, whether valid or not, on property covered in whole or 
in part by this policy.” Without the knowledge or consent of the 
insurance company or either of the vendors under whom he received 
the property, and after the assignments of such policy, and the mak- 
ing of improvements upon the property by the plaintiff, he took out 
another policy of insurance in another company upon the same prop- 
erty. Held, under the plaintiff’s allegations and evidence, his right 
to recover for his own use or that of others was based on his having 
the legal title to the property. 


(For other cases, see Insurance, Cent. Dig. §§ 794-822, 825; Dec. Dig. 


§ 328.) 





Court. 





* Decision rendered, Feb. 25, 1916. 87 S. E. Rep. 1042. Syllabus by the 
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2. INSURANCE— AVOIDANCE OF POLICY—ADDITIONAL IN- 
SURANCE. 


Treating the policy as having been assigned to the plaintiff with the assent 
of the company, under the circumstances above stated, the legal effect 
of the transaction was as if upon the assignment of the policy to the 
plaintiff, with the assent of the company, a new policy had been 
issued to him upon the same terms as those contained in the old 
policy, with loss, if any, payable to his immediate vendor and the 
original vendor, as their interests might appear, and that, in the 
absence of any clause or provision preventing his conduct from 
affecting such vendors, the taking out of another policy thereafter by 
him operated to avoid such original policy; and in a suit brought by 
him upon such policy, when the facts were disclosed as above indicated 
a nonsuit was properly granted. Civ. Code 1910, § 2489; 19 Cyc. 635, 
636; 2 Clements on Fire Insurance, 266-268; 2 Cooley’s Briefs on 
Insurance, 1063; Heyl vs. Atna Ins. Co., 144 Ala. 549, 38 South. 118; 

. Dumphy a Commercial Union Assurance Co. (Tex. Civ. App.) 142 
S. W. 116. 


(For other cases, see Insurance, Cent. Dig. §§ 856-873; Dec. Dig. § 336.) 
4, 


Error from Superior Court, Chattooga County; Moses Wright, Judge. 

Action by M. J. Hughes, for use, etc., against the Hartford Fire In- 
surance Company. Judgment for defendant, and plaintiff brings error. 
Affirmed. 


Wesley Shropshire, of Summerville, and Maddox & Doyal, of Rome, 
for Plaintiff in Error. 
King & Spalding, of Atlanta, for Defendant in Error. 


MOORE et aL. vs. ST. PAUL FIRE & MARINE INS. CO. 
(No. 30642.)* 


(Supreme Court of Iowa.) 


1. INSURANCE — CONDITIONS SUBSEQUENT — TITLE TO 
PROPERTY. 

An assignment of a fire policy, dated before a fire, and deed of the 
property, reserving possession until a date after the fire, in the absence 
of other evidence, are breaches of conditions in the policy against 
change of title or assignment of the policy without consent of the 
insurer. 

(For other cases, see Insurance, Cent. Dig. §§ 794-822, 825, 883, 889; Dec. 
Dig. §§ 328, 343.) 


5. INSURANCE — FORFEITURE — CHANGE IN TITLE OF 
PROPERTY. 

Where a deed was executed and placed in escrow, to be delivered at a 
certain date in the future, the grantor retaining possession in the 
meantime, and before the date named, and before any change in the 
possession or use of the property, it was burned, a fire policy was 


* Decision rendered, March 9, 1916. 156 N. W. Rep. 676. 
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not invalidated, since a change in the interest or title, which will avoid 
the policy, must be a present and absolute one. 


(For other cases, see Insurance, Cent. Dig. §§ 794-822, 825; Dec. 
Dig. § 328.) 


6. INSURANCE—FORFEITURE—ASSIGNMENT OF POLICY. 


Where an assignment of a fire policy was not made till after the fire, 
though dated prior to the date of the fire, it did not defeat the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 883, 889; Dec. Dig. § 343.) 


Appeal from District Court, Franklin County; Charles E. Albrook, 
Judge. 

Action at law upon a policy of fire insurance issued by defendant 
company to plaintiff, R. J. Moore, covering a frame dwelling house with 
foundation and cellar walls, situated upon a certain tract of land in 
Franklin County. Upon issues joined the cause was tried to the court 
without a jury, resulting in a judgment for plaintiffs, and defendant 
appeals. Affirmed. 


Sullivan & Sullivan, of Des Moines, for Appellant. 
C, F, Johnston, of Sheffield, and John M. Hemingway, of Hampton, 
for Appellees. 


MERRIAM MORTGAGE CO. vs, ST. PAUL FIRE & 
MARINE INS. CO. (No. 19701.)* 


(Supreme Court of Kansas.) 


3. INSURANCE—ACTION ON FIRE POLICY—ATTORNEY FEE— 
RIGHT TO ALLOW. 

Under sections 4262 and 4263 of the General Statutes of 1909, the court, in 
rendering judgment against a fire insurance company on a policy of 
insurance written in this state, is authorized to allow the plaintiff a 
reasonable sum as an attorney fee, although the policy relates to 
property situated in the state of Oklahoma. 


(For other cases, see Insurance, Cent. Dig. §§ 1805, 1806; Dec. Dig. § 675.) 


Appeal from District Court, Shawnee County. 

Action by the Merriam Mortgage Company against the St. Paul Fire 
& Marine Insurance Company. [From judgment for plaintiff, defendant 
appeals. Affirmed. 


Foulke, Matson & Wall, of Wichita, for Appellant. 
Eugene S. Quinton, of Topeka, for Appellee. 


* Decision rendered, Feb. 12, 1916. 155 Pac. Rep. 17. Syllabus by the 
Court. 
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HARTFORD FIRE INS. CO. vs. HENDERSON 
BREWING CO.* 


(Court of Appeals of Kentucky.) 


INSURANCE—TORNADO INSURANCE—LIABILITY—COINSUR- 
ANCE CLAUSE. 


A tornado policy contained a provision that assured should maintain in- 
surance on each item of property not less than 59 per cent of the 
actual cash value, and failing to do so the insured should be an insurer 
to the extent of such deficit and bear a proportion of any loss. Ky. 
St. § 700, declares that all insurance companies that take a storm risk 
shall be liable in case of total loss for the full estimated value of the 
property as fixed in the policy, and in case of partial loss the liability 
shall not exceed the actual loss of the property insured. Held that, 
as against the statute, the coinsurance clause is unavailing, and, 
though the value of the building damaged by cyclone was several times 
greater than the amount of the policy, yet, the partial loss being less 
than the amount of the policy, the insured is liable for the full amount. 


(For other cases, see Insurance, Cent. Dig. §§ 1275, 1276; Dec. Dig. § 500.) 


Appeal from Circuit Court, Henderson County. 

Action by the Henderson Brewing Company against the Hartford Fire 
Insurance Company. From a judgment for plaintiff, defendant appeals. 
Affirmed. 


Dorsey & Dorsey, of Henderson, for Appellant. 
Yeaman & Yeaman, of Henderson, for Appellee. 


* Decision rendered, Feb, 25, ‘1916. 182 S. W. Rep. 852. 


——- -0@- 


WHITE er au. vs. HARBESON, JupcE.* 
(Court of Appeals of Kentucky.) 


INSURANCE—MUTUAL INSURANCE COMPANY—INSOLVENCY. 


Civ. Code Prac. § 65, declares that an action to settle an estate in the 
hands of a receiver must be brought in the county in which the re- 
ceiver qualified. The receiver of an insolvent mutual assessment fire 
insurance company instituted suit against the several members, who 
resided in various counties of the state, in the county having juris- 
diction of the receivership proceedings. The various policyholders 
were liable only in small amounts, and the cost of separate suits in 
the counties of their residence would practically consume the assess- 
ments sought to be collected. Held, that a court of equity, having 
jurisdiction of the receivership proceedings, might, under section 65, 
entertain the suit, though the subscribers did not all reside in the 
county. 


(For other cases, see Insurance, Cent. Dig. § 97; Dec. Dig. § 71[4].) 
* Decision rendered, March 17, 1916. 183 S. W. Rep. 475.) 
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Petition by John G. White and others for writ of prohibition against 
M. L. Harbeson, Judge. Demurrer. sustained to the petition and writ 
denied. 


G. W. Gourley, of Beattyville, W. P. Sandidge, of Owensboro, W. H. 
Yost, of Madisonville, Walter D. Murphy, of Cincinnati, Ohio, Field 
McLeod, of Versailles, L. A. Faurest and Webb & Webb, all of Elizabeth- 
town, Jesse F. Nichols, of Bardwell, N. Powell Taylor, of Henderson, 
and Applegate & Manson, R. C. Simmons, and W. H. Mackoy, all of 
Covington, Frank Chinn, of Frankfort, and R. H. Winn, of Mt: Sterling, 
for Plaintiffs. 

S. D. Rouse and Meyers & Howard, all of Covington, for Defendant. 


0 


GOEBEL er ux. vs. GERMAN-AMERICAN INS. CO. OF 
PENNSYLVANIA. (No. 51.)* 


(Court of Appeals of Maryland.) 


1. INSURANCE—AGENCY FOR INSURER—EVIDENCE. 

In an action on a fire policy, evidence held to establish the relation of 
principal and agent between the insurer and another company to 
which application for the entire risk was made and through which the 
policy sued on was issued as a participation in the risk applied for. 

(For other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. Dig. 
§ 665.) 


2. INSURANCE—AUTHORITY OF AGENT—EVIDENCE. 

In an action on a fire policy, evidence held to establish the authority of the 
agent to speak and act for the principal in the matter of the policy. 
(For —- cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. Dig. 

§ 665.) 


3. INSURANCE — BREACH OF WARRANTY—VACANCY OF 
BUILDING—NOTICE TO AGENT. 

Where a fire insurance company issues its policy through an agent which 
the principal, by its conduct, induces the insured to believe is author- 
ized to speak and act for it in the matter, it will be held to have 
waived a forfeiture because of a vacancy of the property, if the agent 
had notice of such vacancy upon the issuance of the policy. 


(For other cases, see Insurance, Cent, Dig. §§ 968-997; Dec. Dig. § 378.) 


4. INSURANCE—VACANCY OF PROPERTY—NOTICE TO AGENT 
—EVIDENCE. 

In an action on a fire policy, evidence held to establish notice to the agent 
binding upon the principal of the vacancy of the property upon the 
issuance of the policy. 

(For other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. Dig. 
§ 665.) 


Appeal from Baltimore Court of Common Pleas; Walter I. Daw- 
kins, Judge. 


* Decision rendered, Jan. 12, 1916. 96 Atl. Rep. 627. 
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“To be officially reported.” 

Action by Ferdinand Goebel and wife against the German-American 
Insurance Company of Pennsylvania. From a judgment for the defendant, 
plaintiffs appeal. Reversed and remanded. 


Argued before Boyd, C. J., and Briscoe, Burke, Thomas, Pattison, 
Urner, Stockbridge, and Constable, JJ. 


Robert Biggs, of Baltimore (John H. Dumler, of Baltimore, on the 
brief), for Appellants. 2 

Raymond S. Williams and W. Calvin Chesnut, both of Baltimore, for 
Appellee. 


SCOTTISH UNION & NATIONAL INS. CO. vs. WYLIE. 
(No. 17613.)* 


(Supreme Court of Mississippi. Div. A.) 


1. INSURANCE—FIRE POLICIES—CONDITIONS. 


Where the duly authorized agent of a fire company, without inquiring of 
insured as to whether the property was mortgaged or there was other 
insurance, accepted an application and informed him that the insur- 
ance would be in force from that date, the agent waived the benefits 
of noninsurance and nonmortgage clauses in the policy; and, the con- 
tract of insurance not including any such conditions, recovery could 
not be defeated, though the property was mortgaged and there was 
other insurance. 


(For other cases, see Insurance, Cent. Dig. §§ 1026, 1027, 1030, 1035, 1040, 
1057; Dec. Dig. § 388.) é 


2. INSURANCE—DEFENSES—WAIVER—PAYMENT OF PREMI- 
UMS. 


Where the duly authorized agent of an insurance company, knowing that 
the property which had been destroyed by fire had been subject to a 
mortgage, and that there had been other insurance, accepted a pre- 
mium after the fire, he waived the benefits of noninsurance and non- 
mortgage clauses in the policy; the contract of insurance having been 
made without inquiries as to whether there was other insurance or 
the property was incumbered. 

(For other cases, see Insurance, Cent. Dig. §§ 1041-1056, 1058-1070; Dec. 
Dig. § 392.) 


Appeal from Circuit Court, Harrison County; J. I. Ballinger, Judge. 

Action by R. F. Wylie against the Scottish Union & National Insur- 
ance Company. From a judgment for plaintiff, defendant appeals. Af- 
firmed. 


McLaurin & Armistead, of Vicksburg, for Appellant. 
Griffith & Wallace, of Gulfport, for Appellee. 


* Decision rendered, Feb. 28, 1916. 70 South. Rep. 835. 
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VAN ARSDALE-OSBOURNE BROKERAGE CO. vs. PAT- 
TERSON. (No. 6329.)* 


(Supreme Court of Oklahoma.) 


INSURANCE—PREMIUM NOTE—CONSIDERATION. 


Where the defendant gave his note for the premium on a policy of hail 
insurance covering his wheat, and after the application for such policy 
had been made, but before the policy was issued, the wheat was de- 
stroyed, held, that there was nothting at the time the policy was issued 
to insure. And, since the defendant could derive no benefit from the 
policy, and the insurance company could incur no liability by reason of 
having issued it, the note was wholly without consideration. 


(For other cases, see Insurance, Cent. Dig. §§ 399-401; Dec. Dig. § 187.) 


Commissioners’ Opinion, Division No. 2. Error from District Court, 
Comanche County; J. T. Johnson, Judge. 

Action by the Van Arsdale-Osbourne Brokerage Company against 
T. N. Patterson. Judgment for defendant, and plaintiff brings error. 
Affirmed. 


E. L. Foulke, C. A. Matson, and J. D. Wall, all of Wichita, Kan., 
and L. M. Gensman, of Lawton, for Plaintiff in Error. 
W. C. Stevens, of Lawton, for Defendant in Error. 


* Decision rendered, Jan. 11, 1916. Rehearing denied, Feb. 15, 1916. 154 
Pac. Rep. 1131. Syllabus by the Court. 


RETAILERS’ FIRE INS. CO. vs. EACOCK. (No. 6773.)* 


(Supreme Court of Oklahoma.) 


INSURANCE—COMPENSATION OF AGEN T—SHARE OF 
PROFITS—SUFFICIENCY OF EVIDENCE. 

The record in this case carefully examined, and the evidence found to 
reasonably support the verdict. 

(For other cases, see Insurance, Cent. Dig. §§ 111-114; Dec. Dig. § 84.) 


Commissioners’ Opinion, Division No. 1. Error from Superior Court, 
Oklahoma County; Edward Dewes Oldfield, Judge. 

Action by the Retailers’ Fire Insurance Company against R. M. 
Eacock. Judgment for plaintiff, and defendant brings error. Affirmed. 


Ledbetter, Stuart & Bell, of Oklahoma City, for Plaintiff in Error. 
George J. Eacock and W. J. Davidson, both of Oklahoma City, for 
Defendant in Error. 


kc piel it ee neces ceca 
* Decision rendered, Feb. 1, 1916. 154 Pac. Rep. 1132. Syllabus by the 
Court. 
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KUCK vs. CITIZENS’ INS. CO. OF MISSOURI. 
(No. 12840.)* 


(Supreme Court of Washington.) 


INSURANCE—FIRE POLICIES—PROOFS OF LOSS—WAIVER. 

That the insurer sent an adjuster to view the loss, and insured was in- 
formed by the agent that the loss would be adjusted, does not excuse 
insured’s failure to furnish proofs of loss which by the policy was 
made a condition precedent to recovery. 


(For other cases, see Insurance, Cent. Dig. §§ 1406, 1407, 1409; Dec. Dig. 
§ 561.) 


Department 2. Appeal from Superior Court, Spokane County; Henry 
L. Kennan, Judge. 2 

Action by O. A. Kuck against the Citizens’ Insurance Company of 
Missouri. From a judgment for defendant, plaintiff appeals. Affirmed. 


Hibschman & Dill, and C. H. White, all of Spokane, for Appellant. 
McCarthy, Edge & Davis, of Spokane, for Respondent. 


* Decision rendered, Feb. 29, 1916. 155 Pac. Rep. 406. 
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ACCIDENT AND HEALTH. 


COURT OF APPEALS OF KENTUCKY. 


DOYLE 
VS. 


NEW JERSEY FIDELITY & PLATE GLASS INS. CO.* 


1. INSURANCE — ACCIDENT INSURANCE —“IMMEDIATE AND 
CONTINUOUS DISABILITY.” 


An accident policy, providing for payment of death claim, declared that 
if death should result independently of all other causes within ninety 
days from the accident, though not necessarily causing immediate and 
continuous disability, the death benefit should be paid, while if in- 
juries should, independently of all other causes, immediately, con- 
tinuously, and wholly disable and prevent insured from performing 
all duties pertaining to his occupation, the death benefit should be 
paid in case of death occurring within two hundred weeks of the 
date of the accident. Insured, a dentist, injured his finger with a burr, 
contracting blood poisoning in the wound, though for several days 
before he was forced to retire, he was able to go to his office and 
perform part of his ordinary duties. After a month in bed, he re- 
turned to his office and for over three months performed all of his 
regular duties, dying suddenly at the end of that period. Held, that 
insured’s disability was immediate and continuous during the time 
between the infliction of the wound arid the development of infection, 
and so recovery cannot be defeated on the ground that there was no 
continuous disability. 


(For other cases, see Insurance, Cent. Dig. § 1314; Dec. Dig. § 528.) 


2. INSURANCE—ACCIDENT INSURANCE—“IMMEDIATE AND 
CONTINUOUS DISABILITY.” 

In such case, as insured discharged all the duties of his profession as a 
dentist during the three months before he met his death, the accident 
cannot be held to have caused continuous and immediate disability 
up to the time of death, and therefore the question should not be sub- 
mitted to the jury. 

(For other cases, see Insurance, Cent. Dig. § 1314; Dec. Dig. § 528.) 


Appeal from Circuit Court, Jefferson County, Common Pleas Branch, 
Second Division. 

Action by Mary R. Doyle against the New Jersey Fidelity & Plate 
Glass Insurance Company. From a judgment for defendant, plaintiff ap- 
peals. Affirmed. 


Straus, Lee & Kreiger and Hite H. Huffaker, all of Louisville, for 
Appellant. 
Hugh B. Fleece, of Louisville, for Appellee. 


* Decision rendered, March 2, 1916. 182 S. W. Rep. 944. 
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CLARKE, J. 

Dr. Howard S. Doyle, a dentist in Louisville, on June 21, 1912, 
while operating upon a tooth for a patient, was injured by a burr, 
with which he he was working, slipping against and wounding the 
knuckle of the second finger of his left hand. The finger about 
the wound became inflamed, and the doctor became ill, but for 
several days was able to go to his office and perform a part of 
his ordinary duties. His condition continued to grow worse until 
on the 26th or 29th of June, when he was forced to go to bed, and 
it developed that he was suffering from blood poisoning as a result 
of this injury to his finger. He was confined to his bed continu- 
ously until July 31st, when contrary to the advice of his physician, 
he returned to his office; and, from August 7th until November 
4th, he was at his office regularly and performed at times sub- 
stantially all of his accustomed duties, though feeling badly much 
of the time. On the night of November 4, 1912, about four and 
a half months after the injury to his finger, he was taken violently 
ill and died suddenly. At the time of this accident Dr. Doyle 
was insured under an accident policy issued by appellee, and his 
mother, the appellant, was the beneficiary thereunder. The ap- 
pellee having refused, after receiving proof of the doctor’s death, 
to pay to appellant the indemnity provided for death under said 
policy, she filed this suit. Upon the trial at the close of all the 
evidence the court sustained appellee’s motion for a peremptory 
instruction, and entered a judgment dismissing appellant’s petition, 
to reverse which judgment upon the ground that the peremptory 
instruction was erroneously given, appellant is prosecuting this 
appeal. 


[1] The policy sued on provides for the payment of $2,500 to 
the beneficiary upon the death of the insured under the conditions 
set out in the two following clauses :— 

“If any one of the losses named in this section shall result 
directly and independently of all other causes from such injuries 
within ninety days from date of accident, but not necessarily 
causing immediate and continuous disability, the company will 
pay the sum set opposite such loss, and in addition the weekly in- 
demnity from date of accident; 


“Or, if such injuries shall, directly and independently of all 
other causes, immediately, continuously and wholly disable and 
prevent the assured from performing any and every kind of duty 
pertaining to his occupation, and during the period of such con- 
tinuous disability, and within two hundred weeks from date of 
the accident shall result in any one of the losses hereafter named 
in this section, the company will pay the sum set opposite such 
loss, and in addition thereto the weekly indemnity from date of 
accident to date of death, dismemberment or loss of sight.” 

The insured did not die for more than ninety days after the in- 
jury, and the first of the two above clauses has no application 
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here except that it may be helpful to a correct understanding of 
the second clause under which appellee’s liability is asserted. 
Appellee’s defense is a denial that :— 

“Resulting directly, independently and exclusively of all other 
causes by reason of such wounding and simultaneously therewith, 
he was inoculated with septicemia or blood poisoning, due 
directly or at all to said bodily injury sustained while said policy 
was in force, and defendant denies that it resulted directly and 
independently of all other causes in his immediate, continuous, or 
total disablement so as to prevent him from performing any and 
every kind of duty pertaining to his occupation or that said injury 
resulted directly or indirectly, exclusively or independently, of 
all other causes in his death on the 4th day of November, 1912, 
and defendant denies that the death of Said Howard S. Doyle 
was caused either directly or indirectly by said accident.” 

While it is not contended in this case that death from blood 
poisoning resulting from an accident was not covered by the 
policy held by the insured, it is contended by counsel for appellee 
that the insured’s disability was not immediate, total or continuous 
during the period from June 21st to June 26th or 29th while the 
infection was developing, and therefore appellee was not liable. 
This contention has been allowed in some jurisdictions, authori- 
ties for which are cited for appellee, but this court, in the case of 
the Continental Casualty Co. vs. Mathis, 150 Ky. 477, 150 S. W. 
507, refused to follow that doctrine, and held that under a clause 
similar to the one before us now the insured suffered an imme- 
diate and continuous disability upon facts quite similar to those 
in this case, citing Commercial Travelers vs. Barnes, 72 Kan. 293, 
80 Pac. 1020; Brendon vs. Traders’ & Travelers’ Accident Co., 
84 App. Div. 530, 82 N. Y. Supp. 860; Hohn vs. Interstate 
Casualty Co., 115 Mich. 79, 72 N. W. 1105; Omberg vs. U. S. 
Mutual Accident Association, 101 Ky. 303, 40 S. W. 909, 19 Ky. 
Law Rep. 462, 72 Am. St. Rep. 413; Cary vs. Preferred Accident 
Insurance Co., 127 Wis. 67, 106 N. W. 1055,5 L. R. A. (N. S.) 
926, and note, 115 Am. St. Rep. 997, 7 Ann. Cas. 484; and Cen- 
tral Accident Insurance Co. vs. Rembe, 220 Ill. 151, 77 N. E. 123, 
5 L. R. A. (N. S.) 933, 110 Am. St. Rep. 235, 5 Ann. Cas. 155. 
And in the same case the court expressly disavowed the dictum in 
General Accident & Life Assurance Corporation vs. Meredith, 141 
Ky. 92, 132 S. W. 191, which is cited and relied upon by appellee 
here. In the Mathis Case the insured was a physician in whom 
blood poisoning developed as a result of an accident, and who, 
while the infection was developing, for three days attempted to 
attend to the duties of his calling. In the case at bar the insured, 
during a period of from five to eight days, made the same attempt 
under similar circumstances, and, being convinced that the 
reasoning and decision of this court in the Mathis Case are sound, 
we are unwilling to depart therefrom, and it results that this con- 
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tention of counsel for appellee is untenable, as the trial court held. 

[2] 2. The next question presented is whether or not the in- 
sured’s condition evidenced by his acts from August 7th until 
November 4th, as disclosed from the evidence, was such as war- 
ranted a determination by the jury of whether or not the insured’s 
disability was continuous and entire, as claimed by appellant, or 
whether it was such as to warrant the court in sustaining appellee’s 
motion for a directed verdict in its favor as contended by appellee. 
Upon this question there is also much contrariety in the author- 
ities of different jurisdictions, depending upon whether a strict 
or a liberal construction is given to the words “continuously” and 
“wholly” when used in an accident insurance policy with refer- 
ence to disability in a clause similar to the second clause in the 
policy before us here. In the case of the National Life & Acci- 
dent Ins. Co. vs. O’Brien’s Ex’r et al., 155 Ky. 499, 159 S. W. 
1134, this court after an extensive review of the authorities from 
the different states upon this question, without attempting to 
harmonize the differences, adopted a liberal rather than a strict 
construction of such a clause, and in support of that conclusion 
cited the following authorities: Young vs. Travelers’ Ins. Co., 
80 Me. 244, 13 Atl. 896; Lobdill vs. Laboring Men’s Mut. Aid. 
Ass’n, 69 Minn. 14, 71 N. W. 696, 38 L. R. A. 537, 65 Am. St. 
Rep. 542; Pennington vs. Mut. Life Ins. Co., 85 Iowa 468, 52 N. 
W. 482, 39 Am. St. Rep. 306; McKinley vs. Bankers’ Aid Acc. 
Ins. Co., 106 Iowa 81, 75 N. W. 670; Com. Trav. Acc. Ass’n vs. 
Springsteen, 23 Ind. App. 657, 55 N. E. 973; Neafie vs. Mfg’s 
Acc. Indemnity Co., 55 Hun, 111, 8 N. Y. Supp. 202; Am. 
Surety Co, vs. Pauly, 170 U. S. 133, 18 Sup. Ct. 552, 42 L. Ed. 
977; First National Bank vs. Hartford Fire Ins. Co., 95 U. S. 
673,24 L. Ed. 563; Anderson vs. Fitzgerald, 4 H. L. Cas. 483. 
After citing the above authorities with approval, this court 
said :— 

“The clause of the policy under which appellant seeks to escape 
liability, though broad enough in its terms to give color to the 
meaning it attributes to it, should nevertheless be given a reason- 
able construction that would be as just to the assured as to the 
insurer. While the language of the policy here is that the dis- 
ability entitling the assured to the indemnity provided, must be so 
total as to prevent him from ‘performing every duty of any busi- 
ness or occupation,’ it would do no violence to the language used 
or the rights of appellant to say that the words quoted, fairly 
interpreted, should be held to mean that the disability would be 
total, if of such a character as to prevent the assured from trans- 
acting any kind of business pertaining to his occupation. In other 
words, it is sufficient if the disability of the insured in this case 
was such as to prevent him from doing all the substantial acts 
required of him in his business. Giving the clause of the policy 
in question this meaning, it does not limit the liability of appellant 
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as claimed by it. ‘The appellant’s defense is not rested upon any 
claim that the assured was not injured in the accident mentioned 
in the petition, but that the disability resulting therefrom was not 
total, and that it only continued from December 24, 1908, to 
January 25, 1909.” 


From the above questions from the O’Brien Case it will be seen 
that this court is committed to a “reasonable construction” of the 
clause in question “that is as just to the assured as to the in- 
surer,” and that that end is attained “if the disability of the in- 
sured is such as to prevent him from doing all the substantial acts 
required of him in his business.” And while it is difficult to state 
a general rule of construction that will be applicable to all cases, 
we think we may safely state, as an elaboration of our views 
upon this subject, that a recovery should not be denied under such 
a clause as we have before us when the evidence shows that 
the insured was able to be up and about, and to do minor and 
trivial things not requiring his time or attention, or to direct his 
business and do.some of the work himself, if his injuries are such 
that common prudence demands he desist from his labors and 
rest, so long as it is reasonably necessary to effect a speedy cure, 
and he is unable to do the things which constitute substantially 
all of his occupation, or wholly disabled from doing all the sub- 
stantial and material acts necessary to be done. 

It may be admitted that some of the authorities seem to war- 
rant even a more liberal construction of this clause than we have 
indicated, but the same justice that forbids a construction so strict, 
although by the literal meaning of the words employed, which 
would in practice relieve the insurer from liability in practically 
every case where death does not immediately ensue, and render 
the policy of no effect in many cases, in which it was evidently 
held out to afford indemnity, also demands that the construction 
shall not be so liberal as to render the company liable in every 
state of case in utter disregard of the contract made by the 
parties. Both of these clauses should be given a liberal and 
reasonable construction, when considered together and with 
reference to each other. 

Under the policy before us, by the first clause copied herein, 
the insurer is liable if death occurs within ninety days after the 
accident, even though the disability is not immediate and con- 
tinuous; but by the second clause quoted above, it is not liable 
if death ensues after ninety days and within two hundred weeks 
from the accident, unless the disability occasioned thereby is 
immediate, continuous, and entire. From which it is apparent 
that the parties in executing this contract had in contemplation 
a limitation upon the beneficiary’s right to recover for the death 
of the insured during said period, based upon a reasonable con- 
struction of the words of limitation used in said second clause. 

We have endeavored to set out above what we deem to be a 

Vol. XLVII—36. 
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reasonable construction thereof. It now remains for us to apply 
that construction to the facts in this case. 

The evidence may be fairly stated to show that from August 7th 
to November 4th the insured visited the office practically every 
day, remaining from one to six hours a day; that he had entire 
supervision of his business, examined patients, and directed his 
assistants as to what was necessary to be done; that in addition he 
frequently did the work himself required by patients ; and it also 
may fairly be stated that the evidence for appellant not only fails 
to show that there was any substantial part of his work that he did 
not at times perform, but, on the other hand, shows that during all 
of this time he did not lose a single day from his business, and 
upon occasions throughout that period performed every substan- 
tial duty and service that could be performed by any one in said 
business, remaining a part of that period in his office and perform- 
ing all sorts of work involved in his profession as much as six 
hours a day. We are convinced from a careful reading of the evi- 
dence that it does not even tend to show that the assured’s disabil- 
ity was such as prevented him continuously from performing all of 
the substantial acts required of him during the period from his 
return to his office about August 7th until his death on November 
4th. To have so shown by the evidence was necessary to make 
out a case for appellant under the clause in the policy under which 
appellant claims as construed in the O’Brien Case, and in this case. 
It therefore results that the evidence did not present a case en- 
titling appellant to a submission of the question to the jury, and 
that it was not error upon the part of the court in directing a 
verdict in favor of appellee. 

Wherefore the judgment is affirmed. 


COURT OF APPEALS OF KENTUCKY. 


DOYLE 
vs 


MARYLAND CASUALTY CO* 


1. INSURANCE— ACCIDENT INSURANCE — CONSTRUCTION — 
“LIKEWISE.” 


In a policy of accident insurance by section 1, providing accident benefits 
for injuries, which, independently of other causes, continuously and 
wholly disable the insured from attending to his occupation, and which 
during such disability shall independently result in the losses specified, 


* Decision rendered, March 2, 1916. 182 S. W. Rep. 946. 
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and that if within ninety days from the accident, irrespective of total 
disability, such injuries should independently result in any of the 
losses specified, the insurer would pay the fixed amount, and by 
section 6 “subject to its terms and conditions” covering death from 
poison, etc., “likewise in event of death or disability from * * * 
blood poisoning due directly to a bodily injury sustained while this 
policy is in force,” the word “likewise” was used as a conjunction, 
so that the latter part of the clause was to be construed as if written, 
“likewise subject to its terms, limits and conditions.’ 

(For other cases, see Insurance, Cent. Dig. § 1175; Dec. Dig. § 457.) 

(For other definitions, see Words and Phrases, First Series, Likewise.) 


2. INSURANCE — ACCIDENT INSURANCE — PROVISIONS — 
FRAUD. 


The insertion of such clause was justified to commit the insurer to the 
construction usually placed upon such policies by the courts, and to 
satisfy the insured that the insurer would not contest its liability 
on such ground and could not be construed as a fraud or evidence of 
bad faith on the part of the insurer. 


(For other cases, see Insurance, Cent. Dig. § 1175; Dec. Dig. § 457.) 


3. INSURANCE—ACCIDENT INSURANCE—CONSTRUCTION. 

In a policy of an accident insurance called a “universal disability policy,” 
providing “accident benefits,” “illness benefits,’ and “indemnities for 
injuries,’ framed so that the several sections referring to those 
different classes of insurance were grouped, sections 1-6 being under 
the head of “Accident Benefits,” a clause in section 6, relating to 
blood poisoning, referred to benefits payable for accidents as dis- 
tinguished from sick benefits, etc., and the words “subject to its terms, 
limits and conditions,” as used in such clause, referred to the terms, 
etc., in reference to accident benefits as stated only in section 1 and 
to the sections applicable to all classes of insurance alike. 


(For other cases, see Insurance, Cent. Dig. § 1175; Dec. Dig. § 457.) 


4, INSURANCE—CONSTRUCTION AS A WHOLE. 


The construction of a policy of insurance requires a reasonable interpreta- 
tion of all the parts, so as to give effect to the apparent intention of 
the parties not at variance with the clear meaning of the language 
employed. 

(For other cases, see Insurance, Cent. Dig. §§ 292, 294-298; Dec. 
Dig. § 146.) 


Appeal from Circuit Court, Jefferson County; Common Pleas Branch, 
Third Division. 

Action by Mary R. Doyle against the Maryland Casualty Company. 

Judgment for defendant, and plaintiff appeals. Affirmed. 


Straus, Lee & Krieger and Hite H. Huffaker, all of Louisville, for 
Appellant. . 
Barret, Allen & Attkisson, of Louisville, for Appellee. 


CLARKE, J. 
This appeal involves the construction of an accident insurance 
policy issued to Dr. Howard S. Doyle by the appellee, wherein 
appellant is named as beneficiary, and involves precisely the same 
facts as were involved in the case of Mary R. Doyle vs New 
Jersey Fidelity & Plate Glass Insurance Co., 182 S. W. 944, de- 
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cided this day by this court, and not only are the facts the same in 
both cases, but the questions of law are also the same, except that 
in the policy now before us there is one clause involved not tcund 
in the other policy. That additional clause is as follows :—- 


“Indemnity for Freezing, Hydrophobia, Septicemia, Gas or 
Poison. 

“6 Subject to its terms, limits and conditions this policy covers 
the assured in the event of death or disability due to freezing, 
hydrophobia, gas or poison (suicide, sane or insane, or any 
attempt thereat, not included); likewise in the event of death 
or disability from septicemia or blood poisoning, due directly to 
a bodily injury sustained while this policy is in force.” 


And the clauses in this policy similar to those construed in the 
New Jersey Fidelity & Plate Glass Insurance Company Case 
are as follows :— 

“Accident Benefits. 


“Schedule of Indemnities for Death, Dismemberment or Loss of 
Sight. 


“1 (a) If such injuries shall, independently and exclusively of 
all other causes, continuously and wholly disable and prevent the 
assured from the date of accident from performing any and every 
kind of duty pertaining to his occupation, and during the period of 
such continuous disability, shall independently and exclusively 
of all other causes result in any one of the losses specified in this 
section (1), the company will pay the sum set opposite such 
loss, and in addition weekly indemnity as provided for herein to 
date of death, dismemberment or loss of sight, as the case may be; 

“(b) Or, if within ninety days from the date of accident, 
irrespective of total disability, such injuries shall, independently 
and exclusively of all other causes, reSult in any one of the losses 
specified in this section (1), the company will pay the sum set 
opposite such loss.” 


Appellant in addition to the grounds urged in the New Jersey 
Fidelity & Plate Glass Insurance Company Case, is insisting, as 
a reason for reversal in the present case, that section 6 should be 
construed separate and apart from clauses (a) and (b) of 
section 1, as a distinct indemnity afforded by this policy, and as 
though the latter part of said section 6 read as follows :— 

“Likewise this policy covers the assured in event of death or 
disability from septicemia or blood poisoning due directly to a 
bodily injury sustained while this policy is in force.” 

The appellee contends that this latter part of section 6 was 
meant to read, and should be construed as though written thus :— 

“Likewise subject to its terms, limits and conditions this policy 
covers the assured in event of death or disability from septicaemia 
or blood poisoning due directly to a bodily injury sustained while 
this policy is in force.” 
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While we are convinced that the construction sought by ap- 
pellant is shown to be untenable by a mere reading of the policy, 
still since her counsel argue earnestly in an elaborate and well- 
prepared brief that this is the correct construction, we will con- 
sider said section 6 from the following points of view: (1) The 
express meaning of the words used; (2) the relation of this 
section to other parts of the policy; and (3) the results of the 
construction urged by appellant. 


[1] 1. The Express Meaning of the Words Used. It will first 
be noticed that clause 6 contains but one other entire sentence, 
and that the latter portion thereof referring to blood poisoning 
begins with the word “likewise,” separated from the pre- 
ceding part of the sentence by a semicolon. We do not think 
it can be seriously contended that the word “likewise” is used 
here except as a conjunction, and that giving it its ordinary mean- 
ing as a conjunction makes the policy cover death or disability 
from blood poisoning resulting from a bodily injury in the same 
manner that it covers death or disability due to freezing, etc., that 
is “subject to its terms, limits and conditions.” Moreover, this 
clause is manifestly a statement of an agreed construction rather 
than a separate and additional promise, since it states simply that 
the policy “covers” blood poisoning, etc., and does not pretend to 
do anything else with reference thereto. It seems to us that the 
express meaning of the words used in this clause clearly refute 
the construction contended for by appellant, and demand that 
claimed for them by appellee. 

Nor in our judgment does this construction violate any of the 
rules of construction presented by counsel for appellant, all of 
which have been accepted by the courts and text-writers, and 
are approved by us; and we are fully aware of the fact that this 
policy without this clause would have been construed to cover 
blood poisoning even if this clause had not been inserted in the 
policy. 

[2] Neither do we think that its insertion can be said to be a 
fraud or evidence of bad faith upon the part of the company, 
but believe rather that its insertion was justified for the purpose of 
committing the company to the construction usually placed upon 
such policies by the courts, and to satisfy the insured that this 
company would not resort to the courts in a contest of its liability 
upon this ground, as was constantly being done by companies 
whose policies did not contain this provision; and that the in- 
sertion of the clause may fairly be said to give an added meaning 
to the policy under our construction without necessitating the 
construction claimed by appellant. 

[3] 2. The Relation of Section 6 to Other Parts of the Policy. 
It is appellant’s contention that, even if this section is construed 
as claimed by appellees, it refers to sections 13 to 24, inclusive, 
and not to section 1 of the policy, while appellee claims that it 
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refers to section 1 and sections 13 and 24. As both parties agree 
that it refers to sections 13 to 24, it will not be necessary to con- 
sider its relation except to section 1. 

This policy is called “universal disability policy,” and provides 
“accident benefits,” “illness benefits,’ and “indemnities for in- 
juries to the beneficiary,” and is so drawn that the several sec- 
tions referring to each of these different classes of insurance are 
grouped together under appropriate headings. Sections 1 to 6, 
inclusive, are under the general heading of “Accident Benefits,” 
so that from the arrangement and position of the several clauses 
in the policy these first six sections are shown to refer to and be 
parts of the conditions under which benefits are payable for 
accidents to the insured as distinguished from sick benefits and 
indemnities for accidents to the beneficiaries, which are covered 
by other sections of the policy not involved here. From which it 
is apparent that death and disabilities resulting from blood poison- 
ing and other causes mentioned in section 6 are considered as 
resulting from an accident rather than an illness. This arrange- 
ment of the policy being in accord with the clear meaning of 
language in sections 1 to 6, inclusive, we conclude that the words 
“subject to its terms, limits and conditions,” as used in section 


6, refer to the terms, limits, and conditions of the policy in refer- 
ence to accident benefits which are stated only in section 1, and 
to the sections applicable to all classes of insurance alike, which 


sections are 13 to 14 inclusive. 


3. Results of the Construction Urged by Appellant. If the 
construction contended for by her counsel is correct, appellant 
could recover under section 6 even though the disability of the 
decedent was neither continuous nor total, and without regard 
to how long after the accident deatlr resulted; in fact, the bene- 
ficiary under such a policy would be entitled to recover upon 
proof of but three facts, namely: (1) That the death resulted to 
the insured (2) from blood poisoning (3) produced by an accident 
incurred during the life of the policy; and it would result that 
by such a contract the parties intended to and did agree that if 
death resulted after ninety days and within two hundred weeks 
of the accident, the disability preceding death must be continuous 
and entire, unless death was occasioned by blood poisoning re- 
sulting from the accident, in which event the company would be 
liable without regard to whether the disability had been continuous 
or entire, or in fact whether there had been any disability, and 
without regard to how long after the accident death occurred; 
that death might be deferred from the time of the accident one 
month, one year, ten years, or any length of time, and the com- 
pany would still be liable therefor. 


[4] And while under such a construction the company would 
be liable under conditions certainly never contemplated, upon the 
other hand the insured would be denied, by the same construc- 
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tion, the accumulations payable under the policy which, each 
year for ten years, increased the indemnities under the 
several classes of insurance, and could recover no principal sum 
whatever if the blood poisoning should result in the loss of both 
hands or both feet, thereby absolving the company from lia- 
bility under conditions manifestly contemplated to create a 
liability. ‘The construction contended for by appellant would 
distort the policy, and render it wholly ineffective in many re- 
spects, and besides would be‘in violation, not only of the express 
meaning of the words used in this clause, but would be in viola- 
tion as well of the fundamental rule requiring a reasonable 
interpretation of all the parts so as to give effect to the apparent 
intention of the parties not at variance with the clear meaning of 
the language employed. Such a construction would be unreason- 
able, strained, and unwarranted. 

Having reached this conclusion, it results that the policy here 
was not different in effect from the policy in the New Jersey 
Fidelity & Plate Glass Insurance Co. Case; and, the facts being 
the same, that a peremptory instruction was correctly given, for 
the reasons stated in the New Jersey Fidelity & Plate Glass In- 
surance Co. Case. 

Wherefore the judgment is affirmed. 


SUPREME COURT OF OKLAHOMA. 


MIDLAND CASUALTY CO. 
vs. 


MASON. (No. 6326.)* 


INSURANCE—ACCIDENT AND HEALTH POLICY—CONSTRUC- 
TION—“BOIL.” 

A special accident and health insurance policy, providing for the payment 
of indemnity in the event the insured under certain conditions suffered 
from boils, is clear and explicit, and does not cover disability occa- 
sioned by a disease designated as “ischio-rectal abscess” ; and the 
courts have not the right to enlarge upon the plain provisions of such 
policy. 

(For other cases, see Insurance Cent. Dig. §§ 1177, 1178; Dec. Dig. § 454.) 


Commissioners’ Opinion, Division No. 3. Error from County Court, 
Carter County; W. F. Freeman, Judge. 


a Decision rendered, Jan. 25, 1916. 154 Pac. Rep. 1171. Syllabus by the 
Court. 
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Action by Issac R. Mason against the Midland Casualty Company. 
Judgment for plaintiff, and defendant brings error. Reversed and re- 
manded. 


E, A. Walker, of Oklahoma City, and McKenzie Cleland, of Chicago, 
Ill, for Plaintiff in Error. 
I, R. Mason, of Ardmore, for Defendant in Error. 


RITTENHOUSE, C. 

This action was instituted upon a special income accumulative 
limited accident and health insurance policy issued by the Mid- 
land Casualty Company to Isaac R. Mason, wherein the company 
agreed to pay the sum of $15 per week indemnity for the space of 
five consecutive weeks, provided the insured was confined in the 
house continuously for said period of time, was called upon 
regularly by a licensed physician, and was wholly disabled and 
. prevented from performing each and every duty pertaining to 
any and every kind of business, labor, or occupation, solely by, 
among other diseases, boils. The petition alleges that the plain- 
_ tiff was confined to the house under the care of a physician for 
six weeks, and during said time was not able to attend to his 
usual duties by reason of “deep-seated boils.” ‘There was evi- 
dence offered by the plaintiff that he was suffering with a disease 
designated as “‘ischio-rectal abscess,” and that this expression was 
synonymous with “boils.” ‘The evidence offered by the defendant 
was that ischio-rectal abscess is a concrete, specific pathological 
entity, distinctly descriptive of itself, and not descriptive of a boil. 
The court found that there was a distinction between a boil and 
an abscess ; that the term, “ischio-rectal,” merely determined the 
that an abscess is a condition wherein the 

internal portions of the anatomy are affected, as an abscess of the 
liver or of the brain, but that a boil ‘is external, involving only the 
skin; that by a preponderance of the testimony it is shown there 
is good reason why insurance companies should include boils and 
exclude abscesses in a health indemnity policy, the reason being 
that boils rarely prostrate or disable the patient, while abscesses 
usually do; that the one is included and the other excluded as a 
matter of economy. After making these special findings of fact, 
the trial court proceeded to render judgment in favor of the 
plaintiff upon the ground that an insurance policy should be con- 
strued liberally in favor of the insured, and, inasmuch as plain- 
tiff paid the premium in good faith and thought he was protected 
by said policy, he should not be bound by technicalities, and judg- 
ment was rendered in his favor. Is the question presented a 
technical one? We think not. The language of the policy is 
clear and explicit. It insures against boils, not against abscesses. 
The court found that abscesses were internal, while boils were 
external, afflictions, involving only the skin. If this finding is 
correct, and we are bound by it, the policy conveys a clear and 
explicit meaning, which involves no ambiguity or absurdity. It 
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insures against boils, and the courts have not the right to enlarge 
upon the plain provisions of the policy and insure against ab- 
scesses. It was held in Lake County vs. Rollins, 130 U. S. 662, 
9 Sup. Ct. 651, 32 L. Ed. 1060, and approved in Kingkade vs. 
Continental Casualty Co., 35 Okl. 99, 128 Pac. 683 :— 

“To get at the thought or meaning expressed in a statute, a 
contract or a Constitution, the first resort, in all cases, is to the 
natural signification of the words, in the order of grammatical 
arrangement in which the framers of the instrument have placed 
them. If the words convey a definite meaning which involves no 
absurdity, nor any contradiction of other parts of the instrument, 
then that meaning, apparent on the face of the instrument, must 
be accepted and neither the courts nor the Legislature have the 
right to add to it or take from it.” 

We therefore conclude that the language of the policy is clear 
and explicit, insuring against boils, but not abscesses. 

The judgment of the court should therefore be reversed, and the 
cause remanded. 

Per CurIAM. 

Ado>ted in whole. 


SUPREME COURT OF TEXAS. 


BRYANT er AL. 
vs. 


CONTINENTAL CASUALTY CO. (No. 2427.)* 


1. INSURANCE — ACCIDENT INSURANCE — SUNSTROKE — 
“DISEASE”—‘PERSONAL INJURY.” 

Where an accident policy insured against death or disability through ex- 
ternal, violent, and purely accidental means, provided that, if sun- 
stroke should result independently of all other causes in the death 
of insured, the insurer would pay the indemnity, a sunstroke, while it 
may by medical experts be deemed a disease, is to be deemed a form 
of personal injury; it being considered such in common parlance, and, 
if a disease, not being an appropriate matter for accident insurance. 

(For other cases, see Insurance, Cent. Dig. §§ 1171, 1172; Dec. Dig. § 451.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Disease; Personal Injury.) 


2. INSURANCE—ACCIDENT INSURANCE—SUNSTROKE—ACCI- 
DENTAL “MEANS.” 


In such case, the term “means,” in the phrase “due to accidental means,” 
is used in the sense of “cause,” and the insurer is liable for the death 


~* Decision rendered, Feb. 14, 1916. 182 S. W. Rep. 673. 
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of the insured, caused by exposure to sun and humid atmosphere on 
a hot day, while pursuing his usual vocation in an ordinary way. 


(For other cases, see Insurance, Cent. Dig. §§ 1166-1169; Dec. Dig. § 455.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Means.) 


Error to Court of Civil Appeals of First Supreme Judicial District. 

Action by Mrs. Amelia Bryant and another against the Continental 
Casualty Company. A judgment for defendant being affirmed on appeal 
to the Court of Civil Appeals (145 S. W. 636), plaintiffs bring error. 
Judgments of Court of Civil Appeals and district court reversed, with 
directions to enter judgment for plaintiffs. 


B. F. Louis, of Houston, and John Charles Harris, of Galveston, for 
Plaintiffs in Error. 

Gill, Jones & Tyler and H. L. Stone, all of Houston, for Defendant in 
Error. 


Pups, C. J. 

Mrs. Amelia Bryant, joined by her husband, brought this action 
to recover upon an accident insurance policy issued by the de- 
fendant in error to Calvin R. Perry, her brother, in the sum of 
$2,000, in which she was named as beneficiary. ‘The case was 
tried without a jury, resulting in a judgment for the company, 
affirmed by the Court of Civil Appeals. 145 S. W. 636. 

[1] Calvin R. Perry suffered a sunstroke on an unusually 
warm afternoon in the month of August, while walking upon the 
streets of Houston in the ordinary course of his occupation as a 
collector of accounts, from which he died on the following day. 
The issue presented is whether there is any liability under the 
policy for a death by sunstroke occurring under such circum- 
stances. The general insuring clause of the policy reads :— 

If the insured, while this policy is in force, shall receive per- 
sonal bodily injury (suicide, sane or insane, not included) which 
is effected directly and independently of all other causes through 
external, violent and purely accidental means, and which causes at 
once and continuously after the accident total inability to engage 
it: any and every labor or occupation, the company will pay in- 
demnity for loss of life, limb, limbs, sight or time resulting there- 
from. 

Part VI. of the policy, under the title, “Special Accident Indem- 
nities,” contains the following provision :— 

If sunstroke, freezing, or hydrophobia, due in either case to 
external, violent and accidental means, shall result, independently 
of all other causes, in the death of the insured within ninety days 
from date of exposure or infection, the company will pay said 
principal sum as indemnity for loss of life. 

The defense of the Casualty Company is that sunstroke is a 
disease, and therefore not an accidental happening; that as a 
disease it was named as a risk of the policy; and that no indem- 
nity is due for death resulting from it, under the policy, unless 
the preceding exposure be itself the consequence of an accident. 
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This is the construction, in other words, which the Company 
insists should be given the term, “due to external, violent, and 
accidental means,” as used in the policy in relation to sunstroke ; 
and such was the view of the case taken by the District Court 
and the Court of Civil Appeals, the Company being held exempt 
from liability because Perry voluntarily went into the sun. As 
illustrative of the Casualty Company’s theory, we take the fol- 
lowing instances from its brief as presenting, in a general way, 
the state of circumstances necessary to exist, under its contention, 
for the creation of any liability under a policy of this kind for the 
suffering of a sunstroke by an assured: The happening of a ship- 
wreck or a train wreck as a consequence of which he is exposed to 
the sun, with a sunstroke resulting; the breaking down of a 
vehicle in which he might be riding, causing similar exposure; or 
being thrown from a horse, and thereby compelled to walk some 
distance on a hot day, ete. 

This position, it will be observed, requires that the prior ac- 
cident be alone regarded as the means by which the sunstroke is 
effected. If sunstroke is a disease and therefore caused, never 
accidentally, but naturally, by excessive heat, it follows from the 
argument that the actual casualty, in such a case, is not the sun- 
stroke, but the preceding accidental occurrence. Under this theory 
all idea of there being any element of accident in the sunstroke 
itself, or in the operation and effect of the abnormal heat as a 
direct cause of the stroke, is repudiated, and all that is unfore- 
seen, unexpected, and unusual in the general event is related to 
merely the prior accident. It declines to consider ordinary sun- 
stroke as having in any sense the quality of an immediate and 
fortuitous injury, and treats it merely as a result, and more than 
that, a result not directly incurred in or produced by an accident, 
it will be noted, but as only influenced by a condition or situation 
which an accident creates. 


One trouble with this position is that it assumes sunstroke was 
insured against in the policy merely as a disease, when a vital 
question in the case is whether such was the purpose of the policy. 
Another is that it denies any standing as “a means” to that which 
is essentially the cause, or in any event a very important part of 
the cause, of every sunstroke, namely, the operation of the rays 
of the sun if it be the usual form of sunstroke, or the operation of 
artificial heat if it be induced, as it may be, by other than solar 
heat (Continental Casualty Company vs. Johnson, 74 Kan. 129, 
85 Pac. 545, 6 L. R. A. [N. S.] 609, 118 Am. St. Rep. 308, 
10 Ann. Cas 851), and is alone that which, in common under- 
standing and in fact, makes the cause of a sunstroke “external 
and violent.” 

There have been certain decisions which announce that sun- 
stroke is a disease. Among them are Sinclair vs. Maritime Pas- 
sengers’ Assurance Company (England, 1861) 3 Ellis & Ellis, 478, 
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and Dozier vs. Fidelity & Casualty Company of New York 
(C. C.) 46 Fed. 446, 13 L. R. A. 114. But whatever it may be, 
technically, it is not regarded as a disease in the popular mind. In 
the common understanding it is accounted a kind of violent per- 
sonal injury, from the very idea of sudden and external force 
carried by the word. If classed by medical authorities as, tech- 
nically, a disease,—as to which it is not improbable that there is 
a conflict of expert view,—to none but an expert medical mind 
would the provisions of this policy have carried the significance 
that it was insured against as a disease. ‘To men in general, such 
as those with whom a company, of this kind deals and to whom 
its policies are issued, whether educated or ignorant, the use of 
the term in any character of contract, and particularly, we think, 
in an insurance contract, not generally insuring against death by 
disease, but against death from accidental injury, would have 
denoted. merely what sunstroke is commonly understood to 
mean—heat prostration, frequently a casualty, a species of bodily 
injury, distinct in its kind and individual in its cause, and of 
known and not unusual occurrence. With the term having, as it 
does, this recognized popular meaning distinctly different from 
any technical significance it may possess, the proposition that the 
latter must prevail in the construction of the policy is not to be 
allowed. But let the question be further tested. 


The best method for arriving at the accurate construction of 
a contract is for a court to simply put itself in the place of the 
parties, and, having particular regard to the subject-matter of 
the agreement, endeavor to ascertain their intention in their use 
of the terms employed. Let that method be applied here. What 
is the result? That Perry, the assured, intended, under an ac- 
cident policy, to insure against sunstroke, as, technically, a disease, 
and, in addition to that, as a disease which could be accidentally 
effected only in some such involved, remote, and improbable way 
as the Casualty Company here contends it is possible for a sun- 
stroke to be accidentaly caused, or that he understood such to be 
the effect of the policy, is hardly to be believed. Nor, in our 
opinion, is any such intention to be attributed to the Casualty 
Company in the making of the contract, if it is to be credited 
with a purpose, as it ought to be, of writing an accident insurance 
contract, as distinguished from a life insurance policy, and pro- 
viding accident insurance against death occasioned by an accidental 
sunstroke under a policy agreement having in fact that virtue. 
This is made manifest, we think, by simply considering the gen- 
eral principles of personal accident insurance and the character of 
risk it is supposed and intended to cover, with which the present 
policy is presumably consistent. 


The theory of such insurance, under the ordinary accident 
insurance contract, necessarily involves the element of bodily 
injury. That is primarily the kind of risk it contemplates and 
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for which its.indemnity is provided. This is manifest in the 
general insuring clause of the present policy, one common, in its 
general terms, to all ordinary accident policies. It runs :— 

“It the insured, while this policy is in force, shall receive per- 
sonal bodily injury, * * * which is effected directly and in- 
dependently of all other causes through external, violent and 
purely accidental means, * * * the Company will pay in- 
demnity,” etc. 


It is not life insurance, but casualty insurance, and under the 
usual form of policy the nature of the casualty which gives rise 
to the liability of the insurer is that which consists in some 
character of bodily injury to the assured, either external or in- 
ternal, accidentally caused, though the resulting effect be the de- 
velopment of a form of disease. There have been many ad- 
judications on accident policies where the result of the different 
particular occurrences was the suffering by the assured of this 
or that form of disease, such as tetanus, or blood poisoning, and 
in some instances the more usual kinds of disease, as pneumonia, 
peritonitis, rheumatism, or fever; but the liability of the insurer 
has been upheld in all such cases, arising under the ordinary form 
of policy, because of the finding that the assured had accidentally 
sustained some character of antecedent bodily injury, of which 
the disease was but the proximate result. 

[f sunstroke is a disease, as the Casualty Company here con- 
tends, that is; a kind of brain fever, and was so dealt with in the 
present policy, its contraction, as we may in this connection call 
it, from exposure to excessive heat, its accepted inducing cause, 
must be regarded as proceeding from a purely natural cause; 
just as the contraction of malaria from subjection to the con- 
ditions which produce that form of disease is recognized as due 
to a natural cause. Regarded as a disease, and as thus naturally 
produced, there is no element of bodily injury about it, any more 
so than there is in the ordinary disease of malaria. Neither, in 
this view, would sunstroke be any more the proper subject of risk 
in an accident policy than would malaria; nor would the proper 
basis of liability under such a policy be any more furnished by 
death resulting from it than by death from malaria. 


The history of accident insurance, as found in the many judicial 
decisions upon the subject, reveals the constant denial by accident 
companies of any liability, under the ordinary form of policy, 
for disease, though accidentally effected, unless proximately 
caused by a bodily injury, and their constant maintenance of the 
proposition that any other theory of their liability is opposed to 
the general scheme of accident insurance. This position, gen- 
erally, has been sustained by the courts; close questions having at 
times arisen as to whether the given physical condition was to be 
properly deemed a bodily injury. Not only, therefore, is insurance 
against disease, as such, not within the general scope of accident 
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insurance; but equally disease effected by accident is not within 
its theory, as its interpretation by accident companies is djsclosed 
in the decisions, unless there is distinctly present the element 
of bodily injury. 

Under the contention of the Casualty Company, the sunstroke 
provision of its policy is a plain contradiction of this essential 
principle of the character of insurance it is intended to provide. 
It is a repudiation of the general insuring clause of the policy, as 
expressing the kind of risk which the policy covers, the risk of 
“personal bodily injury * * * effected by external, violent 
and accidental means.” Accepting the Company’s construction 
of the policy, it is in the position, in the first place, of making a 
disease, rather than a bodily injury, the subject of an accident 
risk, and further a disease, the accidental causing of which in the 
way it says is necessary in order for it to be accidentally effected, 
would present no element whatever of bodily injury; with the 
accident, in truth, not directly causing the disease, but, at most, 
only producing a condition favorable for its being incurred. 

Hydrophobia is a disease. But its common cause is the bite of 
an animal, a bodily injury; and its inclusion in the policy is there- 
fore to be logically accounted for. It is generally thought of as 
a kind of casualty. But why was sunsttoke here made the subject 
of accident insurance, in which the nature of the risk is some form 
of bodily injury, if in the construction of the policy it is to be 
considered as a disease, and is hence without any element of 
bodily injury in its cause? It was in our opinion expressly 
designated as a risk, not as a disease, but for the purpose of 
avoiding the effect of those decisions which have held it to be a 
disease—in adoption of its popular conception as a species of 
personal injury, capable of accidental occurrence, and therefore 
properly a subject of this kind of insurance. In the early Sinclair 
Case, supra, decided in England in 1861, it was held that no lia- 
bility arose for an ordinary sunstroke under an accident insur- 
ance policy poviding for indemnity in the event of “personal in- 
jury from, or by reason or in consequence of, any accident, etc.” 
In the decision sunstroke was treated as a disease. So considered, 
it has no quantity of personal injury about it, as already stated; 
and, under that theory, the determination that there was no lia- 
bility under the policy was sound. This holding was followed in 
the Dozier Case, where the policy was in the same general terms,— 
providing insurance against “bodily injuries, sustained through 
external, violent and accidental means,” as does the general clause 
of the present policy. In neither case did the policy designate 
sunstroke as a risk. It is to be assumed that the present policy 
was drawn in the light of that holding. That the purpose was to 
make sunstroke a part of the contract risk, as a distinct feature 
of the policy, is evident. We regard it as equally manifest that 
the purpose also was to so make it a feature of the’ risk in such 
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a way as to avoid the effect of the holding in the Sinclair Case, 
and others like it,—under which, if treated as a disease, it would 
not fall within the general risk of the policy,—and as would be, at 
the same time, consistent with such risk as expressed in the gen- 
eral insuring clause, and in harmony with the theory of such in- 
surance. This could only be done by in the policy recognizing it 
to be what in the common understanding it is considered,—a form 
of personal injury, and, when suffered under certain circum- 
stances, a casualty. Such, we hold, is the meaning and force of 
the sunstroke provision of the policy. 

[2] Considered as a form of bodily injury, the question as to 
when sunstroke is to be properly deemed as accidentally effected 
assumes a different character from that presented if it is regarded 
merely as a disease. The difficulty of introducing an accidental 
cause into its occurrence, treated as a disease, is apparent from 
the illustrations made in the Company’s brief as to the state of 
circumstances necessary, in that view, to its accidental happening. 
But, treated as an injury, it is clear that it may be accidentally 
effected in ways much less involved and remote. When, there- 
fore, is the suffering of sunstroke to be regarded as due to “ac- 
cidental means,” in the sense in which the latter term, in its re- 
lation to sunstroke, is used in the policy? 

The word “means” is employed in the policy in the sense of 
“cause”; the phrase, “due to accidental means,” is one of qual- 
ification ; and the purpose of its use in the ordinary accident policy 
is to limit the liability of the insurer to injuries effected by an 
accidental cause, as distinguished from those which are merely 
accidental in their result. It is generally recognized, as it should 
be, that where a man undertakes to do a certain thing by a par- 
ticular means, and the result of his act is such as follows, in not 
an unusual or unexpected way, from the means voluntarily used, 
it cannot be said to be due to an accidental cause, though, in the 
sense that it was not intended, an accidental result is the con- 
sequence. In the numerous adjudicated cases upon the subject, 
therefore, it is determined that where by the terms of the con- 
tract the risk insured against is an injury effected by “accidental 
means,” the element of accident must consist in that which pro- 
duces the injury, rather than in the mere fact that an injury 
occurs. The rule itself is well established. It is its application to 
the varying kinds of accidental injuries which is sometimes in- 
volved in difficulty, occasioning, in some instances, divergent 
opinions by the courts. 

The inquiry at once arises as to when the cause of an injury is 
to be considered as accidental; that is, what is the proper con- 
struction of the term, “accidental means,” as used in insurance 
policies of this nature? The best definition of the term in the 
books is that given by the United States Supreme Court in the 
leading case of Mutual Accident Association vs. Barry, 131 U. S. 


















Insurance Law Journal Vol. 47. [ May, 1916. 





588 


100, 9 Sup. Ct. 755, 33 L. Ed. 60. There the assured, Dr. Barry, 
with two other physicians, had visited a patient living in a house 
behind a drug store. They came out of the house on a plat- 
form which was between four and five feet from the ground. 
By getting down from the platform it was but a short distance 
to the drug store to which they desired to go. They jumped 
from the platform to the ground. The other two, who jumped 
first, alighted safely; but the evidence was that Dr. Barry, 
though alighting upon his feet, jumped heavily, the sound, as he 
struck the ground, being as if he had come down solidly on his 
heels, like an inert body. Shortly afterwards he appeared ill and 
vomited, and died nine days later, having retained nothing on his 
stomach and having passed nothing but blood and mucus. There 
was evidence that the cause of his death was a stricture of the 
duodenum, due, according to the plaintiff’s contention, to the 
jump. The accident policy on which the suit was brought limited 
liability for death from bodily injuries, as does the policy here, 
to those effected through external, violent and accidental means. 
The Supreme Court, through Mr. Justice Blatchford, expressed 
its approval of the trial court’s instruction to the jury under this 
provision of the policy in the following language, which em- 
bodies the substance of the instruction and has since served as 
an accepted definition of the term, “accidental means” :— 

“The court properly instructed them that the jumping off the 
platform was the means by which the injury, if any was sustained, 
was caused; that the question was whether there was anything 
accidental, unforeseen, involuntary, unexpected, in the act of 
jumping, from the time the deceased left the platform until he 
alighted on the ground; that the term ‘accidental’ was used in 
the policy in its ordinary, popular sense, as meaning ‘happening 
by chance; unexpectedly taking place? not according to the usual 
course of things, or not as expected’; that, if a result is such as 
follows from ordinary means, voluntarily employed, in a not un- 
usual or unexpected way, it cannot be called a result effected by 
accidental means; but that if, in the act which precedes the in- 
jury, something unforeseen, unexpected, unusual, occurs, which 
produces the injury, then the injury has resulted through acci- 
dental means.” 

In affirming the judgment for the plaintiff, the court also said :— 

“It is further urged that there was no evidence to support 
the verdict because no accident was shown. We do not concur 
in this view. The two companions of the deceased jumped from 
the same platform, at the same time and place, and alighted 
safely. It must be presumed, not only that the deceased in- 
tended to alight safely, but thought that he would. The jury 
were, on all the evidence, at liberty to say that it was an accident 
that he did not.” 

Upon the admitted facts, was the sunstroke suffered by Perry, 
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the assured, under this clearly stated general rule, an accident? 
It was, undoubtedly. He was at the time walking the streets in 
the ordinary way, unconscious of any danger from the heat of 
the sun, as is to be plainly inferred from the stated facts, with 
apparently no apprehension of injury from that source, and a 
sunstroke suddenly befell him. True, his exposure to the sun was 
voluntary. But that does not conclude the question. Though the 
exposure be regarded as “the means” of his injury,—to our minds 
an erroneous view,—and as purely voluntary, it cannot be said 
that the result was one following “in a not unusual or unexpected 
way” from such means. On the contrary, in the course of the 
exposure, the act immediately preceding the injury, the sudden 
prostration occurred, not the usual happening under such circum- 
stances in common experience, but having forcibly in its event 
the elements of “something unforeseen, unexpected,” and out of 
the ordinary course. 


In the Barry Case, the jump of the assured, which constituted 
the act immediately preceding his injury and occasioned it, was 
likewise voluntary and intentional. It was “the means” of the 
injury. But the court repudiated the proposition that because of 
its having been voluntary, the resulting injury could not be re- 
garded as due to an accident. It was held to have been an ac- 
cident, notwithstanding the voluntary nature of the act which 
caused it, for the reason that it was an unforeseen result, fol- 
lowing, not naturally from the act, but in an unusual and un- 
expected way. 


The question might well be rested at this place, though the ex- 
posure to which the assured subjected himself be considered as 
“the means” of his injury. It is a mistake, however, to indulge 
that assumption. Exposure to the heat is the cause of a sun- 
stroke only in the sense that exposure to any kind of external 
force furnishes the occasion of an injury as the result of its op- 
eration. In cases arising under accident insurance policies, where 
possible negligence on the part of the assured does not affect the 
question of liability, the efficient cause of a sunstroke, the vis 
major which inflicts the injury, is necessarily the excessive heat, 
and it must therefore be deemed “the means” of the injury. If 
it be solar heat, it is not caused, and, when operating naturally, is 
not controlled, by human agency; and under such circumstances 
it is impossible to associate with it the idea of its “voluntary em- 
ployment,” or to regard as not an accident an injury from it when 
suffered as here shown, in the sense that under certain conditions, 
as declared in the rule above noted, an injury resulting from a 
means voluntarily employed will not be so deemed. 

A sunstroke caused by the sun’s rays, happening under the cir- 
cumstances found in this case, is in our opinion an accident; as 
clearly so as is a lightning stroke. Hutchcraft’s Executor vs. 
Travelers’ Insurance Company, 87 Ky. 300, 8 S. W. 570, 10 Ky. 


Vol. XLVII—37. 
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Law Rep. 260, 12 Am. St. Rep. 484. It befell the assured without 
any human agency; and in the sudden, unexpected and unusual 
way in which he was affected by the heat as its cause, it had all 
of the elements of an accident in its occurrence and result. 

It was urged in the argument that if the sunstroke which 
brought abcut the death of Perry is held to have been an accident, 
it would amount to a holding that every sunstroke suffered is an 
accident; and, as the consequence, the term, “due to accidental 
means,” is denied any force as an express limitation upon the 
insurer’s liability for sunstroke. This, however, does not follow 
from the decision, as is d:sclosed when once it is recognized, as is 
held in Continental Casualty Company vs. Johnson, already noted 
(74 Kan. 129, 85 Pac. 545, 6 L. R. A. [N. S.] 609, 118 Am. 
St. Rep. 308, 10 Ann. Cas. 851), that sunstroke may be caused by 
artificial, as well as solar, heat, and the term has that meaning in 
an accident policy, in the absence of a contrary qualification. 
There is no decision, as we are aware, opposed to this holding. 

In the Johnson Case the policy appears to have been one also 
issued, as is to be inferred from the name of the company, by the 
present defendant in error. It contained a provision as follows :— 

“The loss of * * * time, as above provided, due solely to 
* * * sunstroke or freezing due solely to necessary exposure 
while engaged in his occupation, shall be deemed to be due to 
external, violent and purely accidental causes and shall entitle 
the insured to full benefits according to the terms of this policy.” 

The assured, Johnson, was a flue-welder, and while engaged 
in his occupation was overcome by heat from a forge or furnace 
near which he worked, becoming ill as the result and suffering 
loss of time; whereupon he brought an action on the policy, 
claiming that his loss was due to sufstroke. As is stated in the 
opinion it was argued in behalf of the defendant company that the 
language of the provision quoted indicated “a conception of sun- 
stroke as something of sudden and unexpected occurrence, more 
or less in the nature of an accident, and that this conception is 
only appropriate to an attack brought on by exposure to the sun’s 
rays.” It was admitted by the insurer in that case, in other words, 
both in its policy provision and in the interpretation of it which 
it invoked, not only that a sunstroke suddenly and unexpectedly 
suffered from the heat of the sun in the course of a necessary ex- 
posure, is to be regarded as an accident; but, furthermore, that 
only such a sunstroke, so suffered, is to be deemed as “due to 
accidental means.” ‘The court, in determining the case, overruled 
the contention that the term “sunstroke,” as found in the policy, 
denoted only a condition brought about by the heat of the sun, 
and held that a sunstroke caused by artificial heat was equally 
within the risk of the policy. 

If, as it thus appears, “the means” of a sunstroke may be 
artificial heat,—something which is produced and may be con- 
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trolled by human agency,—under the rule above stated, “that if a 
result is such as follows from ordinary means, voluntarily em- 
ployed in a not unusual or unexpected way, it cannot be called a 
result effected by accidental means,” it follows that sunstroke, 
effected by such means, may occur under such circumstances as 
not to constitute it an accident, just as any other form of injury 
proceeding from a “means” likewise caused by and within the 
control of human agency may, under similar circumstances, be 
suffered and, as determined by the same rule, be not an accident. 


The rule, just referred to, is but the statement of a fact of 
human experience with respect to all artificial agencies and their 
uses,—the announcement of the general recognition that an injury 
may result from the particular, voluntary use of such an agency 
for a given purpose, but not be an accident, because ensuing 
naturally, and in a usual and reasonably to be expected way, from 
the means thus employed. The consequences of the use of arti- 
ficial heat are not to be exempted from its application. Where, 
because of the particular circumstances, the rule would apply to 
any other character of injury resulting from a given cause, it 
would, for the same reason, likewise apply to prostration brought 
about by artificial heat. While not as probable, from the nature 
of the injury, as in the case of other kinds of injury, it is possible, 
therefore, under this recognized rule, for sunstroke to occur 
under such circumstances as not to be an accident; and our hold- 
ing does not exclude that possibility. 


There has been no decision of the question presented in this case 
by a court of last resort in any jurisdiction. It has been deter- 
mined by appellate courts in Pennsylvania, Indiana and New 
York, in three different cases, in addition to the decision of the 
Court of Civil Appeals in the present case: Semancik vs. Con- 
tinental Casualty Company (by the Pennsylvania Superior Court, 
1914), 56 Pa. Super. Ct. 392; Elsey vs. Fidelity & Casualty Com- 
pany of New York (by the Appellate Court of Indiana, 1915), 109 
N. E. 413; and Gallagher vs. Fidelity & Casualty Company of 
New York (by the Appellate Division of the Supreme Court of 
New York, 1914), 163 App. Div. 556, 148 N. Y. Supp. 1016, 
now pending in the Court of Appeals of that state. In the 
Semancik Case, the form of the policy was the same as the policy 
here, and issued by the same company. In the Elsey Case, the 
general clause of the policy, insuring against “bodily injury sus- 
tained through accidental means,” was followed by a provision 
that, “sunstroke suffered through accidental means should be 
deemed a bodily injury within the meaning of the policy.” In 
both cases it was held that sunstroke, caused by the heat of the 
sun and occurring under circumstances like those in the present 
case, is not to be regarded as an accident. In the Gallagher Case, 
under a policy in the same terms and issued by the same company 
as that considered in the Elsey Case, it was determined that such 
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a sunstroke, suffered under like circumstances, is an accident, and 
the insurer was therefore liable. In the Semancik opinion it was 
said that the verdict, which was for plaintiff, “could only be sus- 
tained by the determination of the court that sunstroke was purely 
accidental and not a disease,” which ignored the important fact 
that sunstroke was insured against in the policy, in our view, not 
as a disease, but as an injury. That the exposure was voluntary 
appears to have been a ground of the decision; as well as the 
construction given the policy, that there was no liability for sun- 
stroke unless occurring in consequence of a preceding accident. 
In the Elsey Case the question was determined under a rule, 
announced by the same court in a previous decision, that, “where 
an injury occurs as the direct result of intentional acts, it is not 
produced by accidental means,” which we decline to recognize as 
the true rule. This would practically mean that no injury imme- 
diately occurring in the course of an intentional act could be an 
accident. A large number of injuries, plainly accidents, are 
suffered in the performance of intentional acts. Whether the im- 
mediately preceding act was intentional is a mistaken test of the 
question. The proper and true test, in all instances of voluntary 
action, is that defined in the Barry Case: If in the act which pre- 
cedes the injury, though an intentional act, something unforeseen, 
unexpected, and unusual occurs, which produces the injury, it is 
accidentally caused. If the injury followed in a usual or reason- 
ably to be expected way from the means voluntarily employed, 
that is, the given voluntary act, it is not a result accidentally 
effected. 

The rule followed by the Indiana court is substantially that an- 
nounced by the Supreme Court of Connecticut in Southard vs. 
Assurance Company, 34 Conn. 574, Fed. Cas. No. 13,182, from 
whose views on the subject the Supreme Court of the United 
States expressed its dissent in the Barry Case. 

We are unwilling to follow the holding in the Semancik and 
Elsey Cases, and are content to rest the decision upon the grounds 
we have stated. 

The question is an important one, and we have been deeply 
concerned in its correct decision. It challenges careful thought, 
and, sensible of the difficulty in certain phases, that we have en- 
deavored to give it. That which is sound upon principle ought to 
be the law; and, believing that the conclusion reached is thus 
supported, it is adopted as our decision of the question. 

The judgments of the Court of Civil Appeals and the District 
Court are accordingly reversed. It is ordered that judgment be 
entered for the plaintiff in error for the amount of the policy, with 
the statutory damages and attorneys’ fees of $225, agreed to be 
reasonable in amount, with legal interest from the date of the 
judgment of the district court. 


« 
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SOUTHERN WOODMEN vs. MORRIS. (7 Div. 331.)* 
(Court of Appeals of Alabama.) 


2. INSURANCE—MUTUAL BENEFIT INSURANCE—NOTICE OF 
CLAIM. 


Wh: re a benefit insurance certificate, insuring against accident as well as 
death and total and permanent disability, required notice only in case 
of death or permanent and total disability, and notice was not re- 
quired by the by-laws, notice of an accident resulting in a broken arm 
was not required. 


(For other cases, see Insurance, Cent. Dig. §§ 1963-1965; Dec. Dig. § 789.) 


3. INSURANCE—MUTUAL BENEFIT INSURANCE—CONSTRUC- 
TION OF CONTRACT—‘BROKEN.” 


A benefit insurance certificate provided for the payment of $200 in the 
event of a broken arm or broken leg. Plaintiff claimed to have broken 
his arm, and in an action on the contract X-ray shadowgraphs were 
admitted, and the doctor taking one of them testified positively that 
a shadow thereon was a fracture. Defendant contended that a mere 
fracture or crack, without any separation of the parts of the broken 
bone, did not make it liable. Held, that a fracture such as some of the 
evidence tended to show was covered by the contract, as one definition 
of the word “broken” is: “Separated forcibly into parts; fractured; 
shattered; ruptured; as * * * a broken limb.” I 

(For other cases, see Insurance, Cent. Dig. §§ 1955, 1957-1959; Dec. 
Dig. § 787.) 


4, INSURANCE—MUTUAL BENEFIT INSURANCE—ACTIONS— 
INSTRUCTIONS. 


Under a benefit insurance certificate, not requiring insured to give notice 
of an accident resulting in a broken arm, the obligation to pay was 
fixed at the very moment the arm was broken; and where there was 
evidence tending to show notice and a refusal to pay, the company 
had no ground to complain of an instruction that plaintiff was en- 
titled to interest from the time the amount was due, and it was for 
them to determine when it became due, and that, “I would say that 
it became due from the time defendant had notice of the injury.” 


(For other cases, see Insurance, Cent. Dig. § 1982; Dec. Dig. § 799.) 


Appeal from City Court of Anniston; Hugh D. Merrill, Judge. 


Action by Elbert G. Morris against the Southern Woodmen, on a 
benefit certificate. Judgment for plaintiff and defendant appeals. Affirmed. 


Dr. Sellers took a shadowgraph of the alleged fracture with an X-ray 
machine, and stated that it was a fracture, and gave the process by which 
it was taken, showing the shadow produced by the fracture a little heavier 
than the other part of the bone, testifying positively that it was a fracture, 
but that other shadows shown might or might not be fractures. The 
oral charge of the court excepted to is as follows :— 


But plaintiff would be entitled to entries from the time that the 
amount was due, if you find that the arm was broken; and it is for you to 
determine from this evidence when it became due, I would say that it be- 
came due from the time defendant had notice of the injury. 


Bi Decision rendered, Jan. 11, 1916. 70 South. Rep. 952. 





594 Insurance Law Journal Vol. 47. [May, 1916. 


The following are the charges refused to defendant :— 


(1) A mere fracture of the arm is not a sufficient foundation for a 
verdict for the plaintiff; and, if any member of the jury is not satisfied 
that the parts of the arm were separated by the alleged break, then the 
jury should not find for plaintiff. 

, (2) If any member of the jury is not reasonably satisfied from the 
evidence that the arm of the plaintiff was broken off, but that it was 
merely fractured or cracked, then the verdict should not be for plaintiff. 

(3) If no part of the arm of plaintiff was broken except the end of the 
lower arm, then the verdict of the jury should be for defendant. 

(4) Same as 1. 

(5) Affirmative charge. 

(6) A broken arm, within the meaning of the policy sued on, is one, 
the continuity of whose parts have been severed; and, unless the jury is 
— that the plaintiff’s arm was thus broken, their verdict must be for 
defendant. 


S. W. Tate, of Anniston, for Appellant. 


P. F. Wharton and Harvey A. Emerson, both of Anniston, for 
Appellee. 


McEWEN vs. OCCIDENTAL LIFE INS. CO. (L. A. 3611.)* 


(Supreme Court of California.) 


9. INSURANCE—ACTION ON POLICY—DEFENSE—BURDEN OF 
PROOF. 


Where, in an action on an accident insurance policy, the execution and 
delivery of the policy were admitted, the burden was on the defendant 
to sustain the contentions made by it in its answer that statements 
made by insured by way of warranty were false. 


(For other cases, see Insurance, Cent. Dig. §§ 1555, 1645-1668; Dec. 
Dig. § 646.) 


Department 2. Appeal from Superior Court, Los Angeles County; 
J. P. Wood, Judge. 

Action by Rachel A. McEwen against the Occidental Life Insurance 
Company, a corporation. Verdict for plaintiff. From orders granting a 
new trial, refusing to transfer the motion for new trial to another judge, 
and denying motions to strike out affidavits, plaintiff appeals. Affirmed. 

See, also, 20 Cal. App. 477, 129 Pac. 598. 


Murphey & Poplin, of Los Angeles, for Appellant. o 
J. W. McKinley, Benjamin E. Page, and A. W. Ashburn, Jr., all of 
Los Angeles, for Respondent. 


* Decision rendered, Jan. 31, 1916. 155 Pac. Rep. 86. 
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GREAT EASTERN CASUALTY CO. or New York vs. 
REED. (No. 6265.)* 


(Court of Appeals of Georgia.) 


1, INSURANCE—CONDITIONS OF POLICY—WAIVER BY AGENT 


The action was upon a policy of insurance “providing indemnity for loss 
of life, limb, limbs, sight or time by accidental means, and for loss of 
time by sickness.” The policy contained the following stipulation: 
“This policy is issued subject to all the foregoing agreements, pro- 
visions, conditions, limitations, and clauses, none of which can be 
violated without forfeiture of all rights hereunder, or waived or 
altered by any agent or solicitor. Any waiver or alteration, to be 
valid, must be by endorsement hereon signed by an officer of the 
company at the home office.” By the acceptance of the policy the in- 
sured assented to this stipulation, and therefore cannot rely upon 
any waiver of its terms thereafter made by an agent of the company, 
or upon any consent, assent, or agreement on the part of such agent 
(the waiver not being made in the exact manner required by this 
stipulation, or in contemplation of law by an “officer” of the company) 
to dispense with, waive, or relax any of the binding conditions or 
provisions recited in the contract itself, by compliance with which 
liability on the policy could alone be established. See Hutson vs. 
Prudential Ins. Co., 122 Ga. 847, 50 S. E. 1000; American Assurance 
Association vs. Hardiman, 124 Ga. 379, 52 S. E. 536; Vardeman vs. 
Penn Mutual Life Insurance Co., 125 Ga. 117, 54 S. E. 66, 5 Ann. 
Cas. 221; Bank of Commerce vs. New York Life Insurance Co., 
125 Ga. 552, 54 S. E. 643. The Supreme Court of this state (and con- 
sequently this court also) “is committed to the doctrine that the 
company can limit the authority of the agent effectively as to one 
who has notice of the limitation, and that such terms in the policy 
charge the insured with notice.” Rome Industrial Ins. Co. vs. Eidson, 
138 Ga. 592, 594, 75 S. E. 657, 658, and cases there cited. 


{For other cases, see Insurance, Cent. Dig. §§ 952-955; Dec. Dig. 
§§ 90, 376.) 


2. INSURANCE—POLICY—WAIVER OF CONDITIONS—POWER 
OF AGENT—ESTOPPEL. 


The policy under consideration contained the following stipulation: “If 
the insured is disabled by injury or-sickness for more than thirty 
days, he or his representative shall, as a condition precedent to re- 
covery hereunder, furnish the company every thirty days a report in 
writing from his attending physician or surgeon, fully stating the 
condition of the insured and the probable duration of his disability.” 
The insured could not rely upon the statement, assurance, consent, 
assent, or agreement of an agent of the company that a compliance 
with this stipulation would be unnecessary; and if for that reason 
he failed to make the reports in writing required by the terms of the 
contract, he cannot recover for loss of time, resulting from the sick- 
ness not reported, under a provision thereof forfeiting all right of 
recovery for such failure to report. No waiver on the part of the 
company resulted from the representations of its agent, nor was the 
company estopped by his representations from insisting upon this 


pS Decision rendered, Feb. 10, 1916. 87 S. E. Rep. 904. Syllabus by the 
Court. 
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stipulation, and setting up, as a bar to recovery on the policy, the 
failure of the plaintiff to conform thereto. 


(For other cases, see Insurance, Cent. Dig. §§ 1353, 1374-1377, 1382-1390, 
1405; Dec. Dig. §§ 547, 556, 558.) 


3. INSURANCE—ACTION ON POLICY—DEFENSE—ESTOPPEL. 


The fact that, after the right to demand compensation for loss of time 
caused by sickness was forfeited on account of the failure of the 
insured to make the reports as to his physical condition required by 
the contract, the insurance company refused, for an entirely different 
reason, to pay any indemnity under the policy, would not estop the 
company from setting up, in defense to a claim for such indemnity, 
the failure of the insured to make such reports. It appears from the 
evidence that the statement of the ground upon which payment of 
the indemnity claimed was refused was actually made after the right 
to claim such indemnity had been forfeited by reason of the failure 
to do the antecedent things required by the terms of the policy, and 
the refusal to pay, based upon the ground stated, in no wise contributed 
to cause a breach of any stipulation in the policy by the insured, or to 
bring about a forfeiture of his claim for indemnity. 


(For other cases, see Insurance, Cent. Dig. §§ 1391, 1392; Dec. Dig. § 559.) 


4. INSURANCE—ACTION ON POLICY—DEFENSE—ESTOPPEL. 


“When the insurer has acted in such a way as to give the insured reason 
to believe that some known right under the policy would not be 
insisted ‘upon, and the insured has acted upon that belief, the insurer 
will be estopped to give the lie to his conduct and claim that right to 
the prejudice of the insured.” Vance on Insurance, 435. Had the 
insurance company refused to pay the policy for some other alleged 
reason before any failure on the part of the insured to make the re- 
ports required by the terms of the contract, it may be that the com- 
pany would have been estopped from setting up in defense his breach 
of the contract in this respect; but the refusal to pay, not based upon 
such breach, was made, not only after repeated breaches in failing to 
make reports, but after recovery from the illness for which indemnity 
was claimed, and after all final proofs had been submitted. The re- 
fusal to pay then made could not hAve caused these breaches; nor, 
under the express terms of the contract, could the previous rep- 
resentations of the agent alone bind the company as a waiver, since 
it does not even appear that these representations were ever brought 
to the knowledge of the company and ratified by it. The insured was 
not induced to act to his hurt by a refusal of the insurer to pay, 
which was based on a different ground from that now urged to de- 
feat his claim for indemnity. , 


(For other cases, see Insurance, Cent. Dig. §§ 943-946, 1391, 1392; Dec. 
Dig. § 371, 559.) 


Russell, C. J., dissenting. 


Error from City Court of Atlanta; H. M. Reid, Judge. 


Action by J. A. Reed against the Great Eastern Casualty Company of 
New York. Judgment for plaintiff, and defendant -brings error. Re- 
versed. 


Payne & Jones, of Atlanta, for Plaintiff in Error. 
George Westmoreland, of Atlanta, for Defendant in Error. 


Wade, J. Judgment reversed. 





A.&H.| Gainesville & N. W. R. Co. vs. Galloway. 


GAINESVILLE & N. W. R. CO. vs. GALLOWAY 
(No. 6528.) * 


(Court of Appeals of Georgia.) 


3. INSURANCE—TRIAL— PERSONAL INJURIES — INSTRUC- 
TIONS—REQUEST—EVIDENCE. 


The plaintiff's allegation that he had been totally disabled by the injury 
alleged was met by general denial of this paragraph on the part of 
the detendant. This permitted the introduction of proof of partial 
disability, and, there being evidence that the disability was only 
partial, this contention of the defendant should have been made the 
subject of proper instructions on the part of the court, even in the 
absence of a request to this effect. The law of the case must be given 
to the jury to the extent of covering the substantial issues developed 
by the evidence. “From an early date the Supreme Court has uni- 
formly held that the law of the case must be given the jury to the 
extent of covering the substantial issues made by the evidence, 
whether requested or not, or attention be called to it or not; other- 
wise the verdict will be set aside.” Central Railroad vs. Harris, 76 
Ga. 501, citing Terry vs. Buffington et al., 11 Ga. 337, 56 Am. Dec. 423; 
Amos vs. Amos, 12 Ga. 100; Formby vs. Pryor, 15 Ga. 258; White 
vs. Dinkins, 19 Ga. 285; Fain vs. Cornett, 25 Ga. 184; Glass & Blalock 
vs. Cook, 30 Ga. 133; Foster vs. Jenkins & Belt, 30 Ga. 476; Collins vs. 
Collins, 44 Ga. 132; Van Arsdale vs. Joiner, 44 Ga. 174; Scofield vs. 
McNaught, 52 Ga. 69; Evans vs. Arnold, 52 Ga. 170; Bryson vs. 
one 56 Ga. 596; Clark vs. Hulsey, 54 Ga. 608; Wylly vs. Gazan, 
69 Ga. 510. 


(For other cases, see Insurance, Cent. Dig. §§ 548, 1554, 1632-1644; Dec. 
Dig. § 645; Trial, Cent. Dig. §§ 627-641; Dec. Dig. § 255.) 


Error from City Court of Hall County; A. C. Wheeler, Judge. 

Action by H. F. Galloway against the Gainesville & Northwesterr 
Railroad Company. Judgment for plaintiff, and defendant brings error 
Reversed. 


H. H. Dean, of Gainesville, for Plaintiff in Error. 
H. H. Perry, W. A. Charters, and Hammond Johnson, all of Gaines- 
ville, for Defendant in Error. 


* Decision rendered, Feb 25, 1916. Adhered to on rehearing, Mar. 4, 1916. 
87 S. E. Rep. 1093. Syllabus by the Court. 





——-- o+e—____— 


NUETZEL vs. TRAVELERS’ PROTECTIVE ASS’N.* 
(Court of Appeals of Kentucky.) 


1. INSURANCE—UNATTACHED BY-LAWS AS PART OF CON- 
TRACT—STATUTE. 

Ky. St. § 679, providing that the application, charter, or by-laws, etc., 
referred to in an insurance policy or certificate, must be attached 
thereto as a condition to being admissible in evidence or being con- 


* Decision rendered, Feb. 29, 1916. 183 S. W. Rep. 499. 
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sidered a part of the contract, does not apply to cases where it is 
necessary to resort to the unattached, but referred to instruments, to 
ascertain the engagements of one of the parties, or an essential element 
of the supposed contract of the policy or certificate, such as the in- 
surer’s agreement to pay. 


(For other cases, see Insurance, Cent. Dig. § 1854; Dec. Dig. § 718.) 


2. INSURANCE — MUTUAL BENEFIT INSURANCE — UNAT- 
TACHED BY-LAWS—STATUTE. 


Ky. St. § 679, providing that the by-laws, etc., referred to in an insurance 
policy or certificate and bearing on the contract, must be attached 
thereto as a condition to being admissible in evidence or considered 
part of the contract, does not apply where it is necessary to resort to 
the unattached by-laws and constitution of a mutual benefit associa- 
tion only to determine the amount of disability benefits which defend- 
ant agreed to pay. 

(For other cases, see Insurance, Cent. Dig. § 1854; Dec. Dig. § 718.) 


Appeal from Circuit Court, Jefferson County, Common Pleas Branch, 
Second Division. 

Suit by Frederick C. Nuetzel against the Travelers’ Protective Asso- 
ciation. From a judgment dismissing his petition, plaintiff appeals. Re- 
versed, with directions. 


Benj. F. Washer, of Louisville, for Appellant. 
Wehle & Wehle, of Louisville, for Appellee. 


STATE ex rEL. SCHMOHL vs. ELLISON er At, JupcEs. 
(No. 18995.)* 


(Supreme Court of Missouri.) 


1. INSURANCE—CONSTRUCTION OF CONTRACT—POLICY AND 
SUPPLEMENTAL POLICY. 


An accident policy issued to plaintiff, naming his mother as beneficiary and 
insuring against death from injury sustained “while a passenger in 
or on a public conveyance provided by a common carrier for pas- 
senger service (including the platform, steps, or running board of 
railway or street railway cars),” and a supplemental policy on a 
separate sheet, separately signed, covering the life of his mother, 
naming him as beneficiary. and insuring against accidents “while 
riding as a passenger in a railway passenger car,” executed at the same 
time and covered by the same premium, did not cover the same sub- 
ject-matter and created different and distinct causes of action, and 
hence could not be construed as one contract to limit the language of 
the latter by the language of the former. 

(For a cases, see Insurance, Cent. Dig. §§ 292, 294-298; Dec. Dig. 
§1 


Bond, J. ‘dissenting. 


* Decision rendered, Dec. 22, 1915 Rehearing denied, Feb. 9, 1916. 182 
S. W. Rep. 740. 





A.&H.| Lundberg vs. Interstate Bus. Men’s Ass'n, 599 


In Banc. Certiorari by the State of Missouri, on the relation of 
Arthur J. Schmohl, against James Ellison and others, Judges of the 
Kansas City Court of Appeals, to review their judgment in Schmohl vs. 
‘Travelers’ Ins. Co., 177 S. W. 1108, on the ground of conflict with the 
rulings of the Supreme Court. Judgment quashed. 


Robert A. Brown and A. L. Guitar, both of St. Joseph, for Relator. 
O. C. Mosman, of Kansas City, and Vinton Pike, of St. Joseph, for 
Judgment Defendant. 


LUNDBERG vs. INTERSTATE BUSINESS MEN’S ACCI- 
DENT ASSOCIATION.* 


(Supreme Court of Wisconsin.) 


1. INSURANCE—ACCIDENT INSURANCE —S T A T U T E S—CON- 
STRUCTION. 

St. 1913, § 1960, subsec. 1, declares that no accident policy shall be issued 
until a copy thereof and the classification of risks and premium rates 
shall have been filed with the Commissioner of Insurance and ap- 
proved. Subsection 2 declares that in such policies any provision pur- 
porting to reduce any indemnity shall be printed in bold-faced type 
with greater prominence than any other portion of the text of the 
policy, while subsection 9 declares that a policy issued in violation of 
the act shall be valid, but the rights of the beneficiary shall be gov- 
erned by the act. An accident policy, providing that there should be 
no recovery on account of bodily injury caused by the discharge of 
firearms unless the accidental character of the discharge should be 
established by an eyewitness, was issued with the approval of the 
Insurance Commissioner. Held that, in view of the scope of the 
Commissioner’s authority, the provision could not be questioned on 
the ground that it was not in bold-faced type. 


(For other cases, see Insurance, Cent. Dig. §§ 203, 211-213; Dec. Dig. 
§ 133.) 


2. INSURANCE—ACCIDENT INSURANCE—FORM OF POLICY— 
APPROVAL—PRESUMPTIONS. 


Whxre a form of an accident policy had been approved by the Insurance 
Commissioner, it will be presumed that policies issued by the insurer 
followed the approved form. 


(For other cases, see Insurance, Cent. Dig. §§ 203, 211-213; Dec. Dig. 
§ 133.) 


3. INSURANCE— ACCIDENT POLICIES— PROVISIONS —“EYE- 
WITNESSES.” 

A witness, who saw deceased while rowing in a boat before the shot was 
fired heard it and then found deceased dead and his rifle discharged, 
is not an “eyewitness” within an accident policy declaring that there 
should be no recovery for injuries caused by discharge of firearms 


* Decision rendered, Feb. 22, 1916. 156 N. W. Rep. 482. 
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unless the accidental discharge be established by an eyewitness, where 
she could not see deceased when the shot was fired. 
(For other cases, see Insurance, Cent. Dig. §§ 1166-1169; Dec. Dig. § 455.) 


(For other definitions, see Words and Phrases, Second Series, Eyewit- 
ness. ) 


Appeal from Circuit Court, Price County; G. N. Risjord, Judge. 


Action. by Mary A. Lundberg against the Interstate Business Men’s 
Accident Association. From a judgment for defendant, plaintiff appeals. 
Affirmed. 


W. K. Parkinson, of Phillips, for Appellant. 
Barry & Barry, of Phillips, and Dunshee & Haines, of Des Moines, 
Iowa (R. M. Haines, of Des Moines, Iowa, of counsel), for Respondent. 





Misc.| Citizens’ Trust & Guar. Co. vs. Globe & Rutgers. 


CASUALTY, SURETY AND MISCELLANEOUS. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


FourtH CIrcult. 


CITIZENS’ TRUST & GUARANTY CO. OF WEST VIRGINIA 


vs. 


GLOBE & RUTGERS FIRE INS. CO. (No. 1336.)* 


1. INSURANCE—NOTICE OF LOSS—WAIVER. 

A policy of fidelity insurance issued to an insurance company on account 
of an agency required the assured to give immediate notice of any 
loss, or of facts indicating that loss had probably been sustained. 
The assured notified the insurer of a claim against the agency several 
months overdue, explaining that the delay in giving notice was due to 
its continued attempts to obtain settlement and statement of the 
account. The insurer, without objecting to the notice, also assisted 
in trying to obtain an agreement betwecn the parties. Held, that it 
thereby waived the condition requiring immediate notice. 


(For other cases, see Insurance, Cent. Dig. §§ 1393-1404; Dec. Dig. § 560.) 


2. INSURANCE—WAIVER OF CONDITIONS—AUTHORITY. 


A provision of an insurance policy that none of its conditions shall be 
deemed waived, unless in writing, signed by the president or vice- 
president of the company, with its seal attached, cannot prevent a 
waiver by the company itself, acting through its’ officers who have 
charge of its business. 


(For other cases, see Insurance, Cent. Dig. §§ 1374-1377; Dec. Dig. § 556.) 


3. INSURANCE—FIDELITY INSURANCE— CONSTRUCTION OF 
POLICY. 


Evidence held to sustain a recovery on a policy insuring against loss by 
reason of “fraud or dishonesty” of an agent, where, while there was a 
dispute between the principal and agent as to the amount of compensa- 
tion which the agent was entitled to retain from collections made, he 
used the money so collected, and was unable to pay it over on final 
settlement. 


(For other cases, see Insurance, Dec Dig. § 430.) 


4. INSURANCE—AVOIDANCE FOR CONCEALMENT — SURETY 
BOND. 


A renewal surety bond, insuring a principal against loss by reason of the 
fraud or dishonesty of an agent, which was procured by the agent, is 
not invalidated by the fact that, when the renewal was made, the agent 

_ owed the principal a considerable balance of which the insurer was not 

advised, where the principal had no communication with the insurer, 
was not asked the state of its account, and had no knowledge of 
fraud or dishonesty on the part of the agent. 


(For other cases, see Insurance, Cent. Dig. § 657; Dec. Dig. § 285.) 
* Decision rendered, Dec. 10, 1915. 229 Fed. Rep. 326. 
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5. INSURANCE—SURETY BOND—CONSTRUCTION. 

A mere recital in a surety bond given by an agent that he has been ap- 
pointed agent at a certain place does not limit the scope of the bond, 
or the liability of the surety to business done by the agent at such 
place. 

(For other cases, see Insurance, Cent. Dig. § 325; Dec. Dig. § 168.) 


In Error to the District Court of the United States for the Northern 
District of West Virginia, at Parkersburg; Alston G. Dayton, Judge. 


Action at law by the Globe & Rutgers Fire Insurance Company 
against the Citizens’ Trust & Guaranty Company of West Virginia. 
Judgment for plaintiff, and defendant brings error. Reversed. 


Before Knapp and Woods, C. JJ., and Rose, D. J. 


B. M. Ambler, of Parkersburg, W. Va. (Van Winkle & Ambler, of 
Parkersburg, W. Va., on the brief), for Plaintiff in Error. 
H. W. Hayward, of New York City (Reese Blizzard, of Parkersburg, 
W. Va., on the brief), for Defendant in Error. 
Woops, C. J. 

This action was on two surety bonds given to the Globe & 
Rutgers Fire Insurance Company by the Citizens’ Guaranty Com- 
pany, in behalf of a corporate agency of the insurance com- 
pany, first called General Southern Agency, and retaining its 
identity through several changes of name. ‘The first bond for 
$10,000, covering the period from June 7, 1906, to June 7, 1907, 
was extended to June 7, 1908; the second, for $5,000, covered 
the period from July 15, 1908, to July 15, 1909. The District 
Judge instructed a verdict for $5,000 and interest, aggregating 
$6,400, for default secured by both bonds under the terms of the 
second bond. In giving this instruction the court held, first, that 
under the report of the commissioper appointed to state the 
account between the fire insurance company and its agent and 
the evidence taken in open court there was no real dispute that the 
default under both bonds, recoverable under the terms of the 
second bond, after allowing all credits, was more than the $5,000; 
and, second, “that because defendant company, after notification 
and knowledge of the relations existing between plaintiff and its 
agent, demanded statements of the accounts and proofs of loss, 
and based its refusal to pay solely on the ground that Fowler & 
Co. were claiming credits and sets-off, it is estopped from denying 
its obligations upon its bonds for other reasons than account of 
such sets-off.” The insurance company accepts the verdict, and 
does not assign error in the denial of a larger recovery. 

[1] The evidence supports the conclusion of the District Judge 
that there was a waiver of the condition that, “upon the discovery 
by the employer that a loss has been sustained, or of facts indicat- 
ing that a loss has probably been ‘sustained, the employer shall 
immediaely so notify the company in writing, at its principal 
office in the city of Parkersburg.” ‘The letter of the insurance 
company of October 16, 1908, notifying the surety company of 
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the balances claimed against the agency, gave the information 
that balances had been several months overdue, and that there 
had been delay in giving notice under the policy on account of 
long and persistent efforts to obtain a settlement with the agent. 
The surety company in reply made no allustion to the delay in 
giving notice, and in a somewhat protracted correspondence 
sought to bring the insurance company and its agency to an agree- 
ment as to the amount due. This correspondence indicates clearly 
that the surety company intended to proceed in the matter of 
ascertaining its liability on the theory that the letter of October 
16, 1908, was due notice of the alleged default, and it shows an 
effort by the assured to comply with the requests made of it. 
On this point the case, therefore, falls within the rule that any 
course of action which leads the assured to believe that by con- 
forming thereto the condition of immediate notice will not be 
insisted on, followed by labor or expense in the effort to conform, 
will operate as waiver or estoppel. Insurance Co. vs. Norton, 
96 U. S. 234, 24 L. Ed. 689; Hartford Co. vs. Unsell, 144 U. S. 
439, 12 Sup. Ct. 671, 36 L. Ed. 496; Northern Assurance Co. vs. 
Grand View Building Association, 183 U. S. 308, 22 Sup. Ct. 133, 
46 L. Ed. 213. It is true that later, on November 13th, the de- 
fendant wrote to the insurance company :— 

“We beg to say again that we cannot consider this claim until 
a settlement is reached with Fowler & Co., or (if settlement can- 
not be had) until your claim is established by process of law. 
Then, if we are liable, we will pay; otherwise we cannot do so. 
* * * Fowler & Co. dispute your claim. * * * We under- 
stand that Fowler & Co. are ready to pay any balance which they 
may Owe you, whenever the same may be ascertained by a proper 
settlement or by a court of competent jurisdiction. * * * It 
appears, that they have asked you for a settlement of the con- 
tingent commission account, which has not been furnished. It 
seems to us that Fowler & Co. are entitled to a detailed statement 
of the account; and if it were furnished it would certainly put an 
end to excuses for delay on that ground. We suggest that you 
render a detailed statement setting forth fully your contention 
(just as if you would have to do if you were proving your claim 
in court), and we fully believe that you would have no trouble 
in reaching a settlement with them. We are sending a copy of 
this letter to Fowler & Co.” 

But this letter could not avail to recall the waiver on which the 
insurance company had acted in trying to comply with the surety 
company’s demand that it come to an agreement with the agent as 
to the amount due. 

[2] It is argued, however, that the correspondence could not 
operate as a waiver, because the bond provides :— 

“Fourteenth: None of the conditions or provisions contained 
in this bond shall be deemed to have been waived by or on behalf 
of the company, unless the waiver be clearly expressed in writing 
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over the signature of its president or vice-president, and its seal 
be thereto affixed, duly attested.” 

There can be no doubt that the same authority that issues a 
bond may waive any of its conditions. The provision quoted is 
valid in denying to any agent of the company the power to waive 
any of the conditions or provisions of the policy, unless the waiver 
should be under the signature of the president or vice-president, 
and under the seal of the company. But it cannot mean that the 
company itself cannot waive or otherwise contract with reference 
to the insurance in any way it should see fit. The letters which 
expressed the intention to waive the requirement as to notice were 
sent from the general office of the company, and they were signed 
by the secretary, presumably under the authority of the company. 
Hence the waiver was by the company itself. Insurance vs. Nor- 
ton, supra. 

[3] The bonds expressly limit liability to such pecuniary loss 
as may be sustained “by reason of the fraud or dishonesty of the 
employee,” and expressly exclude “any loss occasioned by acci- 


dent, mistake, negligence, error of judgment on the part of, or 
breach of contract by, the employee.” There is nothing in the 
evidence showing that the surety company intended to extend its 
obligation to cover a liability not expressed in the bonds, or to 
admit that the employee had been guilty of fraud or dishonesty. 
On the contrary, the correspondence indicates the confidence of 
the surety company that the agency had acted in good faith. 


Taken together, the letters might well be regarded as importing 
refusal of the surety company to consider whether any default 
fell under its obligation until the amount of the default had been - 
ascertained by proof or agreement. 

Still we think the evidence did not make a serious issue of fact 
as to whether the agent had been guilty of fraud or dishonesty. 
The general rule is that an agent is guilty of fraud or dishonesty 
when he collects money belonging to his principal and uses it for 
his own purposes, or refuses to turn it over. But if there be 
mutual demands, and the failure to settle be due to an honest con- 
viction of the agent that he has good offsets against the balance 
appearing against him, he cannot be said to be acting fraudulently 
or dishonestly in the mere withholding of the balance to the extent 
of the amount claimed by him until the true amount due by him 
be ascertained. Nevertheless, under such circumstances, the 
agent is bound in honesty not to use the money collected for his 
principal, but to hold the whole amount ready for settlement 
when the offsets claimed are passed upon, and the true balance 
ascertained; and if he uses the money, so that he is unable to 

ay it over upon the final settlement, he is guilty of dishonesty. 
his is the rule applicable here. Assuming that the claims of 
offsets by the agent were made in good faith, and that one of 
them was valid, and‘¢should have been allowed to the extent of 
the amount claimed, yet these offsets were claimed, not for pay- 
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ments or disbursements on account of the principal, but for addi- 
tional compensation. This additional compensation was in dis- 
pute, and the plain duty of the agent, which honesty required, was 
to hold all funds collected for his principal until the dispute was 
settled. This he failed to do, and when insolvency came he was 
unable to turn over the money he held in trust. This view of his 
conduct as dishonesty is made clearer by the fact that the agent 
admitted a large balance to be due and promised a remittance of 
$2,500 thereon. The meaning of fraud and dishonesty extends 
beyond acts which would be criminal. They are to be given a 
broad signification, and taken most strongly against the surety 
company. City Trust Company vs. Lee, 204 Ill. 69, 68 N. E. 488; 
United States Fidelity & Guaranty Co. vs. Egg Shippers’ Straw- 
board & Filler Co., 148 Fed. 353, 78 C. C. A. 345. 

[4] It is admitted by the plaintiff that when the $5,000 bond 
was given on July 15, 1908, the agent owed a considerable bal- 
ance on his account. The defendant insists, as a matter of law, 
that the failure of the insurance company to inform the surety 
company of this default was a fraud, which annulled the bond. 
The undisputed fact is that the insurance company had no com- 
munication with the surety company as to the giving of the bonds, 
and that it merely received the bonds which the agent had pro- 
cured. The surety company made no inquiry of the insurance 
company as to the state of the agent’s accounts. Having chosen 
to act on its own responsibility, in the absence of concealment 
or knowledge of the insurance company of intentional wrongdoing 
of the agent, the surety company must abide the consequences. 
Under the same conditions the surety was held liable in Magee 
vs. Manhattan Life Insurance Co., 92 U. S. 93, 23 L. Ed. 699, 
the court saying :— 

‘The plea does not set forth any of the circumstances attend- 
ing the execution and delivery of the bond. It does not aver that 
there was any misrepresentation, anything fraudulently kept back, 
or any opportunity to make disclosures on the part of the com- 
pany, or any inquiry by the sureties, before the bond was deliv- 
ered. Nor is it averred that the company was aware that the 
sureties were ignorant of the facts complained of. It is, perhaps, 
to be inferred from the plea that the fact was—as the record, 
aside from the plea, shows it to have been—that the bond was 
executed at Mobile, and sent by Voorhees by mail to the company 
in New York. If this were so, the company, upon receiving it, 
was under no obligation to make any communication to the sure- 
ties. The validity of the bond could not depend upon their doing 
so. The company had a right to presume that the sureties knew 
all they desired to know, and were content to give the instru- 
ment without further information from any source. Under these 
circumstances, it was too late, after the breach occurred, to set up 
this defense.” 

[5] It is insisted that no liability could attach under the bond 

Vol. XLVII—38. 
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for business done by an office maintained in the city of Balti- 
more, for the reason that the first bond contains the recital “that 
the General Southern Agency had been appointed agents of the 
insurance company at Bluefield, W. Va.” It seems evident that 
the bare recital of the location of the agency did not limit the ter- 
ritory in which the agency was to do business. 

The objection to the introduction of a number of letters seems 
to have no foundation. They were letters between the parties or 
their counsel, and between the insurance company and the agent. 
All of them bear on the question whether there was a fraudulent 
or dishonest default by the agent. 

The questions propounded to Fowler, representative of the 
agency, called for his interpretation of written contracts, and were 
properly excluded. 

The point of chief difficulty is the method of ascertainment of 
the amount of the liability. The first bond was effective from 
June 7, 1906, to June 7, 1908; the second was effective for one 
year from its date, July 15, 1908. Thus it appears that there was 
an unbonded period from June 7, 1908, to July 15, 1908. The 
second bond contained these provisions :— 

“First. The company shall not be liable hereunder for any sum 
or amount whatever, which the employee may, at the commence- 
ment of the term hereinbefore provided for, owe the employer.” 

“Third. The company, upon the execution of this bond, shall 
not thereafter be liable to the employer under any previous bond 
executed in behalf of the employee, and upon the execution of 
the company of any new bond to the employer in behalf of the 
employee, all the obligation of this bond shall immediately cease 
and determine; it being mutually understood that it is the inten- 
tion of this provision that but one (the last) bond shall be in 
force at one time: Provided, however, that the employer shall 
have the right within six months after the termination of any 
previous bond, to make claim for, and proof of, any loss oc- 
curring thereunder; but if any claim be so made under any pre- 
vious bond during the said period of six months, and if loss also 
occur under this bond, the aggregate liability of the company for 
all losses under all bonds shall not exceed the sum of 
dollars.” 

Although the limitation is left blank, there seems to be no dis- 
pute that the intention was to limit the total liability under the 
two bonds to the amount of the second bond, $5,000. The re- 
sult is that the surety company is not liable for any default oc- 
curring between June 7, 1908, and July 15, 1908; but it is liable 
for the aggregate defaults, not only of the period covered by the 
second bond, but also of the period covered by the first subject to 
the limitation that the entire liability shall not exceed $5,000. 

The monthly balances against the agency were not due until the 
expiration of sixty days after the monthly reports. Hence there 
was no default until the expiration of sixty days after each report. 
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But the agency was liable to the insurance company as soon as 
money was colleced by it for the credit of the insurance company ; 
and the undertaking of the surety company immediately attached 
to credits to the insurance company in the hands of the agency. 
‘The surety company was bound to see that these collections were 
honestly accounted for. It follows that under the first bond the 
surety company was liable for all amounts reported by the agency 
to be in its hands up to June 7, 1908, less all payments made 
thereon and all credits which the agency was entitled to at that 
date, including the $2,500 or less amount allowed to the agency 
under its contract. 

While the surety company is not liable for any amounts col- 
lected for the unbonded period from June 7, 1908, to July 15, 
1908, this exemption does not extend to amounts which had been 
previously collected, and reported during this unbonded period. 
On July 15, 1908, when the second bond was given, the surety 
company was chargeable with the balance unpaid under the old 
bond ascertained as above indicated. The liability under the 
terms of the new bond commences with this balance. To it is to be 
added all collections made form July 15, 1908, to the close of the 
agency’s transactions, including the balances which fell due under 
the sixty-day rule after the termination of the agency, less pay- 
ments made by the agency and amounts collected from subagents. 
The amounts collected from subagents cannot be credited on 
moneys collected and accounted for during the unbonded period, 
because the presumption, in the absence of proof to the contrary, 
is that the subagents remitted the balances in their hands as they 
fell due, and that the collections from them after the termination 
of the agency were for the later months covered by the last bond. 

Under this method of the application of the credits the account 
will stand thus :— 

Total balance of the entire period, including unbonded 

period $10,251.24 

Less collections in unbonded period 3,742.89 


Total balance accruing during bonded period $6,508.35 
Less credit under contract $2,500.00 
Less collections from subagents 1,497.79 3,997.79 


Net balance $2,510.56 
Interest from May 6, 1909, date of proofs of loss, to 

January 13, 1914, first day of the term of District 

Court, at 6 per cent per annum, on $2,510.56 


Total amount due on bonds $3,216.25 


The result is that the judgment of the District Court must be 
reversed, and a new trial ordered, unless the plaintiff shall within 
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sixty days after this judgment remit from his recovery $3,183.75, 
the difference between his judgment, $6,400, and the amount 
above stated. The main points of doubt are whether the above 
credit of $2,500 should be reduced to $1,900, as found by the 
commissioner, and whether $3,742.89 is the true amount collected 
and unpaid by the agency for the unbonded period. It is possi- 
ble, too, that the plaintiff may be able to show affirmatively that 
the amounts collected from subagents, $1,497.79, were on account 
of unpaid balance of the unbonded period. If so, that sum 
should be taken from the total balance of the unbonded period, 
claimed to be $3,742.89, before such balance of the unbonded 
period is subtracted from the total balance of $10,251.24. Upon 
these points we are not to be understood as expressing any 
opinion. The credits are given for the full amounts claimed by 
the defendant merely by way of illustration, and to end the liti- 
gation, in case the plaintiff should prefer to accept the amounts 
contended for by the defendant in these particulars, rather than 
incur the expense of a new trial. 
Reversed. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


Turrp Circuit. 


AMERICAN CREDIT INDEMNITY CO. OF NEW YORK 


vs. 


HENRY A. HITNER’S SONS CO. (No. 1957.)* 


2. INSURANCE—INDEMNITY INSURANCE—RISKS ASSUMED. 


A bond indemnifying plaintiff against loss on sales of merchandise to 
parties given specified ratings by a named mercantile agency provided 
that the term of the bond should be from March 18, 1912, to March 
17, 1913, inclusive, but that the bond did not cover any loss occurring 
prior to April 4, 1912, the date of the payment of the premium, though 
the bond might have been delivered. The application for the bond 
was made on March 18th, and was accompanied by notes for the pre- 
mium, with interest from that day A rider attached to the bond 
extended the term back from March 17, 1912, and provided for in- 
demnity against losses occurring during the term of the bond, but 
after April 4th, on goods sold, shipped, and delivered between De- 
cember 18, 1911, and March 17, 1912, inclusive. Another rider pro- 
vided that the notes for the premium should be the same in effect, if 
paid at maturity, as if the premium had been paid by check, and that 
all other terms and provisions of the bond should remain in full force 


* Decision rendered, Dec. 9, 1915. Rehearing denied, Jan. 31, 1916. 228 
Fed. Rep. 654. 
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and effect. It did not appear that the small amount of interest accruing 
on the notes between the date of the application and the date of the 
bond was intended to work any change in the bond. Held, that the 
riders did not affect the application of the provision that the bond 
should not cover any loss prior to April 4th, and such provision was 
operative, and hence, where sales were made a loss occurred, and the 
rating of the purchaser was detrimentally changed during the term of 
the bond, but prior to April 4th, there could be no recovery. 


(For other cases, see Insurance, Cent. Dig. §§ 305-307; Dec. Dig. § 150.) 


In Error to the District Court of the United States for the Eastern 
District of Pennsylvania; J. Whitaker Thompson, Judge. 

Action by the Henry A. Hitner’s Sons Company against the American 
Credit Indemnity Company of New York. Judgment for plaintiff, and 
defendant brings error. Reversed and remanded. 

Before Buffington, McPherson, and Woolley, C. JJ. 


John G. Johnson, Frank P. Prichard, and James W. Bayard, all of 
Philadelphia, Pa., for Plaintiff in Error. 
Wm. Clarke Mason, of Philadelphia, Pa., for Defendant in Error. 


BuFFINGTON, C. J. 

In the court below Henry A. Hitner’s Sons Company, a cor- 
poration of Pennsylvania, brought suit against the American 
Credit Indemnity Company, a corporation of New York, on a 
bond of indemnity, alleging a loss covered by such bond. A ver- 
dict having been recovered for the plaintiff and judgment entered 
thereon, defendant sued out this writ, and avers the court erred 
in its charge to the jury and in refusing certain instructions 
requested by defendant. In considering such errors the case 
resolves itself into two questions: First, was the loss of the 
Dreifus account within the terms of the bond? And, second, 
did the failure of the insured to give notice of such loss to the 
insurer, in accordance with the terms of the bond, prevent re- 
covery? 

[1,2] The suit was based on the alleged breach of a contract, 

and that contract was in writing and constituted the bond in suit. 
The d_.ty of construing suci: contract was primarily for the court. 
On its face the bond is self-explanatory. It was dated April 6, 
1912, and indemnified the plaintiff to an amount not exceeding 
$20,000— 
“against actual loss * * * through the insolvency of debtors 
* * * occurring during the term of this bond * * * on 
the indemnified’s sales of merchandise shipped and delivered 
during the term of this bond, in the usual course of said business, 
to individuals, firms, copartnerships, or corporations in the United 
States of America or in the Dominion of Canada. The term of 
this bond shall be from the 18th day of March, 1912, to the 17th 
day of March, 1913, both days inclusive. * * * This bond 
does not cover any loss occurring prior to April 4, 1912, the date 
of the payment of the premium thereon, although the bond may 
have been delivered.” 
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The bond further provided :— 
“No loss is covered by this bond, unless the debtor to whom the 
goods were shipped and delivered, shall have in the latest pub- 
lished book of the R. G. Dun & Co. Mercantile Agency, at the 
date of shipment, one of the ratings of the said agency, both as 
to capital and credit, as tabulated below.” 

There is no dispute that the sales in question were made by the 
plaintiff to the Dreifus Company within the term provided by the 
policy, that the loss on such sales was made prior to April 4, 1912, 
and that the rating of the Dreifus Company had been detrimentally 
changed before April 4th. Clearly such loss prior to April 4th 
was not covered by the bond, and, if the clause quoted above is 
to govern, it was the duty of the court below to construe the 
contract and to so hold, and its action in refusing to affirm de- 
fendant’s point, which read, “that if the rating of E. Dreifus & 
Co. had been detrimentally changed” (of which fact there was no 
question) “before April 4, 1912, then the plaintiff was not en- 
titled to recover for loss on that account,” was error. The court, 
however, denied the point and submitted the case to the jury with 
instructions hereafter quoted, which in effect held that, if the 
jury found that the premium on this bond was paid on March 
20th, their verdict should be for the plaintiff. The practical effect 
of this ruling and finding is to eliminate from the bond the 
provision :— 

“This bond does not cover any loss prior to April 4, 1912, the 
date of the payment of the premium thereon,” etc. 

Such instruction is sought to be justified by reason of a certain 
rider attached to the bond and the facts connected with the pay- 
ment of the premium. By the copy of the application attached to 
the bond it appears that the bond was applied for on March 18, 
1912. Such application was accompanied by two notes of the 
insured for the premium, dated March 18, and payable May 1, 
1912, with interest from date. Negotiations took place between 
the parties, which were evidenced by two riders attached to the 
bond when finally issued, and the term of the bond was extended 
back from March 17, 1912, so as to cover losses from Decem- 
ber 18, 1911; the rider providing :-— 

“Tt is agreed that losses of the indemnified occurring during the 
term of this bond, but after April 4th, the date of the payment of 
the premium therefor, on goods sold, shipped, and delivered by 
the indemnified between the 18th day of December, 1911, and the 
17th day of March, 1912, both days inclusive, shall, if otherwise 
coming within the provisions of this bond,” etc. 

This rider still continued the limitation as to losses occurring 
prior to April 4th. The other rider provided as follows :— 

“It is agreed that the indemnified’s two notes aggregating 
amount of premium on this bond, receipt of which is hereby ac- 
knowledged and which are accepted by the American Credit In- 
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demnity Company of New York in payment of said premium, 
shall be the same in effect, provided said notes are paid at or 
before their maturity as if the entire amount of premium had 
been paid by the indemnified by check. But if said notes are not 
paid at or before maturity then losses occurring prior to the pay- 
ment of said notes shall not be covered or provable under this 
bond. All other terms and provisions of the said bond to remain 
in full force and effect.” 

This agreement, it is manifest, related solely to the payment of 
the premiums, and stipulated for a payment of such premium 
after the date and. delivery of the bond. It defined the effect of 
such payment, viz., “the same in effect * * * as if the entire 
amount of premium had been paid by the indemnified by check,” 
and by the further definition, viz., “All other terms and provisions 
of the said bond to remain in full force and effect,” it precluded 
any other effect than that, namely, “as if the entire amount of 
premium had been paid by the indemnified by check.” Now, 
what would have been the effect if the indemnified had paid the 
premium by check or cash when the policy was delivered, or when 
the application was made? Manifestly, it would simply have 
amounted to a cash payment of the premium. The mere fact that 
the notes, when paid, involved the payment of interest on the 
premium for the few days that intervened between the date of the 
application and the date of the bond, does not serve to change the 
two provisions of the rider, that the payment of such notes (which 
included interest from their dates) shall be “the same in effect 
* * * as if the entire amount of premium has been paid 
by the indemnified by check,” and that “all other terms and 
provisions of the said bond to remain in full force and effect.” 


There is no testimony or stipulation that this small amount of 
interest was to work any change in the bond, and in the absence 
of such proof or stipulation, its payment may be attributed to its 
being so small as not to be material, or that the agreement of the 
company to extend the bond back from March 18, 1912, to De- 
cember 18, 1911, or to accept notes instead of cash for the pre- 
mium, was the consideration for such payment of interest.. It 
follows, therefore, that the provision in the bond that the bond 
does not cover any loss occurring prior to April 4, 1912, con- 
stituted the written contract between the parties, that it was the 
duty of the court below to so instruct the jury, and that there was 
error when the court charged the jury :— 


“If you find from the evidence that the payment [of the pre- 
mium] was made prior to April 1, that is to say, on March 20, 
1912, then the defense as to the change of rating would not be a 
valid defense in this case, and as to that defense it would be your 
duty to find in favor of the plaintiff. If, on the other hand, you 
find that payment was made on April 4, 1912, then it is apparent 
from the evidence that there was a change in rating which was 
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a detrimental change to the credit of Dreifus & Co., and the plain- 
tiff cannot recover.” 
—and permitted it to change the written contract which the par- 
ties themselves had not changed. As the determination of this 
question shows the plaintiff had, under the policy, no right to re- 
cover for the Dreifus loss, it is not necessary to pass on the ques- 
tion of plaintiff’s alleged failure to give the defendant the notice 
of such loss as the policy required. 

The judgment will therefore be reversed, and the case remanded 
to the court below for further proceedings in accord with this 
opinion. 


SUPREME COURT OF NEW YORK. 


TRIAL TERM, ONONDAGA COUNTY. 


SYRACUSE MALLEABLE IRON WORKS 
vs. 


TRAVELERS’ INS. CO.* 


1. INSURANCE— EMPLOYERS’ LIABILITY INSURANCE — EX- 
CEPTED RISKS. 

Where an employers’ liability policy excepted the risks of injuries sus- 
tained by employees caused by making additions to, alterations in, or 
constructing the building, the employer could not recover for injuries 
so caused. 


(For other cases, see Insurance, Cent. Dig. § 1144; Dec. Dig. § 435.) 


2. INSURANCE—EMPLOYERS’ LIABILITY INSURANCE—IN- 
JURIES COVERED—‘ORDINARY”—“‘ORDINARY REPAIRS.” 


An employer could not recover, on a liability policy which applied to in- 
juries sustained in making “ordinary repairs,” but not to those in 
making additions to, alterations in, or constructing the building, for 
injuries to employees while replacing the roof and the woodwork de- 
stroyed by fire of a part of the building 144 feet long and 58 feet wide, 
having walls 17 feet high, since the work did not constitute an ordi- 
nary repair; “ordinary” being defined as common, usual, established, 
regular, often recurring. 


(For other cases, see Insurance, Cent. Dig. § 1144; Dec. Dig. § 435.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Ordinary; Ordinary Repair.) 


Action by the Syracuse Malleable Iron Works against the Travelers’ 
Insurance Company. Judgment for defendant. 


Hiscock, Doheny, Williams & Cowie, of Syracuse, for Plaintiff. 
H. D. Bailey, of Syracuse, for Defendant. 


" * Decision rendered, ! Mar. 1, 1916. 157 N Y. ‘Supp. 572. 
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Husss, J. 

The defendant issued to the plaintiff an employers’ liability 
policy in the usual form. While the policy was in force an ac- 
cident happened which resulted in injury to several employees. 
One of them brought an action against the plaintiff and recovered 
a judgment. Thereafter the plaintiff and defendant entered into 
a stipulation whereby it was agreed that the plaintiff herein might 
settle the actions brought against it by the other employees, and 
that the amount paid, and the expenses, should be treated as if 
paid to satisfy judgments recovered; and it is stipulated in this 
case that, if the plaintiff is entitled to recover anything, it is en- 
titled to recover $6,399.47, with interest from January 1, 1912. 

On August 9, 1910, a fire occurred at the plaintiff’s malleable 
iron works, and resulted in destroying the woodwork in the an- 
nealing room and also the roof covering that room. ‘The part of 
the building called the annealing room was a one-story structure 
144 feet long and 58 feet wide, and the walls were 17 feet high, 
made of brick. After the fire plaintiff started to repair the building 
and to place thereon a new roof. The work had progressed to a 
point where the brickwdrk had been completed and the new roof 
partially completed, when on the 15th day of December, 1910, the 
roof, then in process of completion, suddenly gave way and in- 
jured employees of the plaintiff, who were engaged in packing 
malleable castings in annealing pots to go into the kilns. The 
men injured were regular employees of the plaintiff engaged to do 
that kind of work. 


The sole question involved in this case is whether or not the 
plaintiff was protected by the policy in question. By consent of 
the parties the case was tried by the court without a jury. The 
policy provides that the company will indemnify the insured 
against loss sustained by it on account of injuries sustained by 
persons employed by the insured, and whose compensation is 
included in the declarations contained in the policy and upon 
which the premium for the policy is computed. The policy also 
provides that the company shall not be liable for injuries sustained 
by persons employed by the insured in violation of law and under 
certain other exceptions specified in the policy. It then contains 
a clause marked “Operations Covered—VI.,” which reads as 
follows :— 

“This agreement shall apply to such injuries so sustained by 
reasons of the business operations described in said declarations, 
and shall include the work of making ordinary repairs for the 
preservation of machinery or buildings and the renewal and ex- 
isting mechanical equipment. Unless a permit describing the 
work to be undertaken signed by an officer of the company, is 
hereto attached, this agreement shall not apply to such injuries so 
gustained, if caused by making additions to, alterations in, or 
the construction or demolition of any building, structure, or 
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plant, or by the installation of mechanical equipment in any build- 
ing or part of building not previously occupied by the assured. 

An analysis of subdivision VI. discloses that the agreement shall 
apply, first, to injuries sustained by reason of the business opera- 
tions described in said declaration; and, second, shall include the 
work of making ordinary repairs for the preservation of 
machinery and buildings. The business operations described in 
said declaration, referred to above and made a part of the policy, 
are as follows :— 

“Description of business operations to be insured: Malleable 
iron works, including incidental machine shopwork and metal 
pattern making—wooden pattern making.” 

So the policy covers, according to its terms, injuries sustained 
by reason of the business of malleable iron works, including in- 
cidental machine shopwork and metal pattern making, wooden 
pattern making, and the work of making ordinary repairs for the 
preservation of machinery or buildings. 

[1] The second half of subdivision VI. provides that the 
agreement shall not apply to such injuries so sustained, if caused 
by making additions to, alterations in, or the construction of any 
building, structure, or plant, unless a permit describing the work 
to be undertaken, signed by an officer of the company, is thereto 
attached; that is, attached to the policy. The policy says, in plain 
and unmistakable language, that the agreement shall not apply to 
such injuries so sustained, if caused by making additions, alter- 
ations, etc., and by that statement injuries sustained or caused by 
making additions, etc., are specifically excluded from the injuries 
covered by the policy, unless the insured does something required 
by the policy, to wit, procures a written permit describing the 
work to be undertaken, signed by an Officer of the company and 
attached to the policy. It is conceded that no such permit was 
secured by the plaintiff and attached to the policy. Clearly, if the 
injuries sustained by the employees in question were caused by 
making additions to, alterations in, or the construction of the 
building, there can be no recovery, because such risks are excepted 
risks under the policy and by its terms excluded from the coverage 
.of the policy. Draper vs. Oswego County Fire Relief Association, 
190 N. Y. 12, 82 N. E. 755; Mason-Henry Press vs. Attna Life 
Iinsurance Co., 146 App. Div. 181, 130 N. Y. Supp. 961, affirmed 
211 N. Y. 489, 105 N. E. 826. 

[2] The plaintiff contends, however, that it is entitled to recover 
because the injuries sustained by its said employees were sustained 
by them as the result of the work of “making ordinary repairs fer 
the preservation of machinery or buildings.” In other words, the 
plaintiff contends that the work going on at the time when the said 
employees were injured was the work of making ordinary repairs. 
The determination of that question disposes of this case. If the 
work being done was that of making ordinary repairs, the 
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plaintiff is entitled to recover. If, however, that work was not 
the work of making ordinary repairs, then there can be no recovery 
in this case. 

The plaintiff relies principally upon the case of Harbor & S. B. 
& S. Ass’n vs. E. L. Assur. Corp., 79 Misc. Rep. 150, 140 N. Y. 
Supp. 717, affirmed in 159 App. Div. 900, 143, N. Y. Supp. 1120, 
and 213 N. Y. 677, 107 N. Y. Supp. 1078, without opinion. In 
that case a fire had damaged the apartment hotel owned by the 
plaintiff, destroying the three upper floors and the entire roof. 
While repairs were being made to the building, by restoring the 
three upper floors.and placing a new roof on the building, a per- 
son was injured, and the insurance company, defendant in that 
action, denied liability under its policy. The insured defended 
the action brought against it by the person injured, a recovery 
was had, the plaintiff paid the amount of the judgment, and 
brought an action against the insurance company upon its policy. 
The policy in that case contained a provision as follows :— 

“Condition C.—Privilege is granted under this policy to make 
such repairs and ordinary alterations as are necessary to the care 
of the premises and their maintenance in good condition, includ- 
ing the ordinary repairs to the elevator plant and the renewal of 
its existing mechanical equipment; but this policy does not cover 
on account of injuries or death caused to or by any person en- 
gaged in the making of alterations or additions of a structural 
character, unless a written permit is granted by the corporation 
specifically describing the work and an additional premium paid 
therefor.” 

It will be noticed that the repairs permitted under this clause 
are not ordinary repairs as in the policy in the case at bar, but are 
such repairs as are necessary, and the trial justice in his opinion, 
at the bottom of page 154 of 79 Misc. Rep. (240 N. Y. Supp. 
717), carefully points out that distinction and holds that the work 
being done of restoring three upper floors and placing a roof on 
the building was a necessary repair. The holding has been af- 
firmed by the Appellate Division and by the Court of Appeals, 
and if the policy in this case contained the same provision I should 
feel that the decision in that case would be binding upon me here, 
although the work done in this case was somewhat different. 

There is a great difference, however, between granting permis- 
sion in a policy to make necessary repairs and granting permis- 
sion in a policy to make ordinary repairs. I think almost any one 
would say that the replacing of a roof on a building which had 
been blown or burned off was a necessary repair to preserve the 
building, but it can hardly be said that the replacing of a roof on 
a building 144 feet long by 58 feet wide and the work in con- 
nection therewith that was done on the building in question would 
constitute an ordinary repair. In 21 American & English En= 
cyclopedia of Law (2d Ed,) at page 1005, it is said: “Ordinary 
is defined as common; usual; established; regular; often re- 
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curring.” See also the cases referred to in the note, which contain 
many illustrations of the way in which the word “ordinary” has 
been construed by the courts. See also 29 Cyc. 1523, and notes. 


In the case of Rann et al. vs. Home Insurance Company, 59 
N. Y. 387, an insurance policy gave permission to make incidental 
repairs for the period of five days without notice or indorsement. 
The plaintiff commenced to put on new siding on the house in- 
sured in place of the old, which had become dilapidated. Within 
five days the building burned and the insurance company de- 
fended. The court said :— 


“The repairs permitted by the policy are not merely ordinary 
repairs, but ‘inctdental’—that is, occasional—repairs, such as are 
not regular, but as occasion may require, or are proper to be 
made, to restore or keep the building in proper condition. The 
restoration of a roof blown off by the winds, the putting on of 
clapboards torn off by lightning, would be incidental repairs, and 
within the permit of the policy, although they could hardly be 
called ordinary repairs. The insured was not tied up either to 
ordinary or even to necessary repairs.” 

The work being done was not “the work of making ordinary 
repairs,” the policy did not cover it, and judgment is therefore 
ordered for the defendant. 


EVANSVILLE ICE & STORAGE CO. vs. FIDELITY & 
CASUALTY CO. OF NEW YORK. (No. 8966.)* 


(Appellate Court of Indiana, Division No. 1.) 


. INSURANCE—INDEMNITY—CONSTRUCTION OF CONTRACT. 


men there is room for construction, contract of a surety company, en- 
gaged in the business of providing indemnity, is to be construed ‘most 
strongly against it. 


(For other cases, see Insurance, Cent. Dig. §§ 293, 295; Dec. Dig. § 
146[3].) 


2. INSURANCE—EMPLOYERS’ LIABILITY INSURANCE—IN- 
JURIES COVERED. 


Injury to a common laborer about a plant while helping to unload an ap- 
paratus to be installed in an addition to the plant in the course of its 
construction is not within a policy indemnifying against loss from 
injury to the employees in the operation of the business, but within 
the exception against liability for injury suffered or caused by any 

- persons “in connection with” the making of any addition to the plant. 


(For other cases, see Insurance, Cent. Dig. § 1144; Dec. Dig. § 435.) 
* Decision rendered, Mar. 8, 1916. 111 N. E. Rep. 812. 
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Appeal from Superior Court, Vanderburgh County; Fred M. Hos- 
tetter, Judge. = 

Action by the Fidelity & Casualty Company of New York against the 
Evansville Ice & Storage Company. From an adverse judgment, de- 
fendant appeals. Affirmed. 


Cunningham & Ortmeyer, of Evansville, for Appellant. 
Funkhouser & Funkhouser, of Evansville, for Appellee. 


JOHNSON & HIGGINS vs. HARPER TRANSP. CO.* 
(District Court, D. Massachusetts.) 


1. INSURANCE—BROKERS—PERFORMANCE OF CONTRACT — 
DELAY—RESPONSIBILITY. 


An insurance broker, who by agreement with defendant was to have the 
placing of insurance on defendant’s fleet of steamers for two years, 
was not responsible for any delay in taking steps to procure such in- 
surance prior to the date on which defendant furnished it with in- 
structions as to the number, amount, and forms of policies. 


(For other cases, see Insurance, Cent. Dig. § 130; Dec. Dig. § 103.) 


2. INSURANCE—BROKERS—PERFORMANCE OF CONTRACT — 
DUTIES OF AGENT. 


Where defendant agreed that plaintiff, an insurance broker, should have 
the placing of insurance on defendant’s fleet of steamers for two 
years at rates to be approved by defendant before final acceptance, it 
devolved upon plaintiff to get and submit rates from underwriters, this 
being the usual course of business, and defendant was not required to 
indicate the rates which it would approve. 


(For other cases, see Insurance, Cent. Dig. § 130; Dec. Dig. § 103.) 


3. INSURANCE—BROKERS—PERFORMANCE OF CONTRACT — 
WAIVER OF BREACH. 

Where, under a contract, plaintiff, an insurance broker, was to have the 
placing of insurance on defendant’s fleet of steamers for two years at 
rates to be approved by defendant before final acceptance, and a dis- 
pute arose as to whether it was plaintiff’s place to procure and sub- 
mit offers from underwriters, or defendant’s duty to indicate rates 
which it would approve, but defendant receded from its position, in- 
dicated the rates which it would approve, and directed plaintiff to 
secure the insurance at once, it thereby recognized the contract as 
still existing, and waived any failure of plaintiff to proceed to get 
and submit rates. 


(For other cases, see Insurance, Dec. Dig. § 102.) 


4. INSURANCE—BROKERS—PERFORMANCE OF CONTRACT — 
TERMINATION. 


Defendant agreed that plaintiff, insurance broker, should have the placing 
of insurance on defendant's fleet of steamers for two years at rates 
to be approved by defendant before final acceptance. The first of 
defendant’s 1911 policies ran out on August 21st, and under ‘an agree- 


* Decision rendered, Apr. 13, 1915. 228-Fed. Rep. 730. 





(For other cases, see Insurance, Dec. Dig. § 106.) 
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ment with a trust company holding title to the vessels had to be 
renewed thirty days before that date. Defendant did not furnish 
plaintiff instructions as to the number, amount, and forms of policies 
until July 26th, when it directed plaintiff to secure the insurance at 
once. The amount of insurance required was large, and both parties 
knew that part of it would probably be obtained in London, and that 
considerable time would be required to secure it upon the most ad- 
vantageous terms. On August Ist, two nonbusiness days in England 
having intervened in the meantime, defendant’s directors had an 
interview with plaintiff's representative, in which he gave them to 
understand that he was endeavoring to obtain the insurance at the 
rate which defendant had approved, but stated that he doubted 
whether he would be able to do so at the approved rates. Defendant 
immediately notified plaintiff that it was no longer authorized to act, 
and thereupon procured insurance through other persons. On Au- 
gust 6th plaintiff offered to defendant cover notes covering all the 
insurance at the specified rate. Held, that defendant had no right to 
terminate the contract, and its action in doing so constituted a breach 
of the entire contract. 


REQUISITES AND SUFFICIENCY. 


Defendant wrote an insurance broker, referring to a resolution of its 


(For other cases, see Insurance, Cent. Dig. § 126; Dec. Dig. § 96.) 





board of directors authorizing a contract with the broker for the 
placing of insurance on defendant’s fleet of steamers for two years at 
rates to be approved by the board of directors before final accept- 
ance, and stating that “we herewith enter into a contract with you for 
the insurance covering said fleet as per the terms of said resolution.” 
The broker acknowledged the letter, and stated that in good time it 
would take up the matter of renewals, and see that they were arranged 
at the lowest possible rate, and upon the most favorable terms pro- 
curable. Held, that this constituted a contract between the parties. 





6. INSURANCE—BROKERS—CONTRACT OF AGENC Y—CON- 


SIDERATION. 


Defendant was indebted to plaintiff, an insurance broker, who was press- 


(For other cases, see Insurance, Cent. Dig. § 126; Dec. Dig. § 96.) 





ing for payment. Plaintiff offered to grant an extension of credit if 
defendant would give it its insurance business for three years, and in 
the early part of 1912 an agreement was reached that plaintiff should 
have the placing of insurance on defendant’s steamers for two years. 
The duration of the extension to be granted was not very exactly 
stated, but both parties understood that defendant was to make pay- 
ment as fast as it reasonably could from its receipts as they came in, 
and that the account should in any event be paid in full on or about 
July 1, 1912. Held, that under the law of New York, where the con- 
tract was made, the forbearance to sue or press for payment and 
plaintiff's agreement to act for defendant in placing the insurance 
for the two ensuing years constituted a sufficient consideration for 
defendant’s agreement that plaintiff should have the placing of such 
insurance, as in that state forbearance to bring a suit which a 
party is on the point of instituting, and a promise, express or im- 
plied, to give further time, are sufficient considerations to support a 
promise by the other party, though there is no definite agreement as to 
the length of the time for which the forbearance should continue. 
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11. INSURANCE—DUTIES OF AGENT—FIDELITY. 


Plaintiff was an insurance broker, and had placed insurance on defend- 
ant’s fleet of steamers in 1911, and in the early part of 1912 an agree- 
ment was reached that it should have the placing of such insurance 
for the next two years. It acted merely as a middleman, and de- 
fendant knew this, and knew that plaintiff was to receive compensa- 
tion from the underwriters for its services, and the agreement was 
entered into on that footing, and was intended to continue the ar- 
rangement which had existed as to the 1911 insurance. Held, that 
while plaintiff to the extent which it had agreed to act for defendant 
was bound to act faithfully, its right to commissions was not defeated 
by the fact that in its effort to bring the parties together it advised 
defendant to raise its price, and the underwriters to lower theirs, at 
the same time giving each party to understand that it was doing all 
it could to secure the most favorable terms for such parties; it not 
appearing that this interfered with its undertaking, constituting part 
of the contract, to see that the insurance was procured at the lowest 
possible rate, and on the most favorable terms procurable. 


(For other cases, see Insurance, Cent. Dig. § 131; Dec. Dig. § 105.) 


12. INSURANCE—AGENTS—BREACH OF CONTRACT—TERMI- 
NATION OF AUTHORITY. 


Defendant authorized an insurance broker to place insurance on its fleet 
of steamers for two years, but without giving sufficient time to place 
the insurance after furnishing the necessary instructions, its directors 
adopted a resolution terminating the contract, and notified the broker 
that it was no longer authorized to act, and thereupon procured the 
insurance for the first of the two years through another broker. 
Held, that the broker was entitled to treat this as a termination of the 
entire contract, and to have its damages assessed accordingly. 


(For other cases, see Insurance, Dec. Dig. § 106.) 


15. INSURANCE— CONTRACT OF AGENCY—B RE AC H—DAM- 
AGES RECOVERABLE, 


Defendant agreed that plaintiff, an insurance broker, should have the 
placing of insurance on its fleet of steamers fur two years at rates to 
be approved by defendant before final acceptance. Without giving 
plaintiff sufficient time to place the insurance, it terminated the con- 
tract and placed the insurance through another broker. A few days 
later plaintiff offered to defendant cover notes covering all the insur- 
ance for the first of the two years at the rate which defendant had 
approved, on which its commissions would have amounted to $8,453.94. 
Held, that these commissions were recoverable as damages for de- 
fendant’s breach of the contract. 


(For other cases, see Insurance, Dec. Dig. § 106.) 


16. INSURANCE— CONTRACT OF AGENCY—B RE AC H—DAM- 
AGES RECOVERABLE. 

Both parties having evidently. contemplated that the size of defendant’s 
fleet, the rates of insurance, and the amount and kind of insurance 
would be substantially unchanged for both years, and plaintiff having 
been able to meet the rates approved by defendant for the first of the 
two years, the commissions which plaintiff would have earned on the 
insurance for the second year, less expenses incident to the placing of 
the insurance, were not too remote, contingent, or uncertain, and were 
recoverable for the breach. 


(For other cases, see Insurance, Dec. Dig. § 106.) 
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At Law. Action by Johnson & Higgins, a corporation, against the 
Harper Transportation Company. Judgment for plaintiff. 


Warner, Warner & Stackpole, of Boston, Mass., for Plaintiff. 
Stimson, Stockton, Livermore & Palmer and Goodwin, Procter & 
Ballantine, all of Boston, Mass., for Defendant. 


—_—_——+@—_ 


KANSAS STATE MUT. HAIL ASS’N vs. TITLE GUAR- 
ANTY & SURETY CO. Er au. (No. 19924.)* 


(Supreme Court of Kansas.) 


1. INSURANCE—INDEMNITY INSURANCE—ACTION ON BOND 
—QUESTIONS FOR JURY. 

In an application to a surety company for a bond insuring the good con- 
duct of an employee, a negative answer was returned to the question 
whether he was indebted to his employer. The sum of $50 had been 
advanced to him to enable him to meet the expenses of his employ- 
ment, to be returned out of his earnings. Held, that it was not error 
to submit to the jury whether this transaction should have been 
mentioned in answer to the question, and whether the failure to 
mention it proceeded from bad faith. 

(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. 
Dig. § 668.) 


3. INSURANCE—INDEMNITY INSURANCE—ACTION ON BOND 
—INSTRUCTION—ISSUES. 

In an action upon a bond undertaking to indemnify an employer against 
losses through the embezzlement of an employee, it is not error to 
instruct that one of the issues is whether he was guilty of that offense. 

(For other cases, see Insurance, Cent. Dig. §§ 1556, 1771-1784; Dec. 
Dig. 669.) 


5. INSURANCE—INDEMNITY INSURANCE— PAYMENTS BY 
AGEN T—APPLICATION—EMBEZZLEMENT. 

Where an insurance agent, who is authorized to retain 20 per cent of all 
premiums collected, remits 80 per cent of each collection made, with- 
out specific direction as to the application thereof, the fact that the 
company applies a part of the amount remitted to an indebtedness of 
the agent for money advanced cannot result in fixing liability upon 
a bonding company which has undertaken to indemnify the insurance 

. company against loss occasioned by the embezzlement of its agent. 

(For other cases, see Insurance, Dec. Dig. § 434.) 


Appeal from District Court, McPherson County. 
Action by the Kansas State Mutual Hail Association against the Title 
Guaranty & Surety Company and another. From a judgment for de- 
fendants, plaintiff appeals. Affirmed. 


Alex S. Hendry, of McPherson, for Appellant. 
Grattan & Grattan, of McPherson, for Appellees. 


Ca Decision rendered, Feb. 12, 1916. 155 Pac. Rep. 13. Syllabus by the 
ourt. 
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STEVENS vs. STEWART-WARNER SPEEDOMETER 
CORPORATION.* 
(Supreme Judicial Court of Massachusetts. Suffolk.) 


4. INSURANCE—SUBROGATION TO RIGHTS OF INSURED. 


An insurance company, which has paid the plaintiff for the loss which 
he sustained by the theft of his automobile, is subrogated to the 
plaintiff's rights, and is entitled to maintain an action in the name of 
plaintiff against defendant, in whose custody the car was left by 
plaintiff for repairs, for negligence in permitting the theft of the 
car and damage thereto. 

(For other cases, see Insurance, Cent. Dig. §§ 1504-1511, 1514-1516; Dec. 
Dig. § 606.) 


Exceptions from Superior Court, Suffolk County; Jabez Fox,. Judge. 

Action by Ezra A. Stevens against the Stewart-Warner Speedometer 
Corporation. Judgment for plaintiff, and defendant excepts. Exceptions 
sustained, but new trial limited to damages. 


Robert Homans and Alex. G. Grant, both of Boston, for Plaintiff. 
Samuel D. Elmore, of Boston, for Defendant. 


* Decision rendered, Jan. 10, 1916. 111 N. E. Rep. 771. 


— - -0e 


SECURITY NAT. BANK vs. FIELD. (No. 11809.)* 
(Kansas City Court of Appeals. Missouri.) 


1. INSURANCE—CAPITAL STOCK—NOTES IN PAYMENT— 
STATUTES. 


Where a note payable to a bank was given in payment of an imsurance 
stock subscription, a certificate of stock issued therefor, and the 
proceeds of the note paid into the corporate treasury before the in- 
corporation was applied for, held that the note was not given in 
violation of Rev. St. 1909, § 7063, prohibiting a note from being 
considered as payment for capital stock of insurance companies, since 
the note was not so considered by the company as the money repre- 
sented by it was actually paid in cash before the incorporation was 
effected. 


(For other cases, see Insurance, Cent. Dig. § 38; Dec. Dig. § 33.) 


Appeal from Circuit Court, Jackson County; Frank G. Johnson, 
Judge. 
‘ “Not to be officially published.” 
Action by the Security National Bank against W. S. Field. From a 
judgment for plaintiff, defendant appeals. Affirmed. 


George Horn, of Kansas City, for Appellant. 4 
William J. Morse and Milton Schwind, both of Kansas City, for 
Respondent. 


~®* Decision rendered, Feb. 7, 1916. 182 S. W. Rep. 815. 
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DAVIES vs. MARYLAND CASUALTY CO. (No. 12920.)* 
(Supreme Court of Washington.) 


1, INSURANCE—INDEMNITY INSURANCE—PAYMENT BY AS- 
SURED. 


Where an insolvent coal company, the assured under an indemnity policy 
for $5,000, executed notes for $17,000 to the widow of its deceased 
employee, who had recovered judgment against it for $15,000 for the 
employee’s death, she expecting to return them immediately, satisfy 
the judgment, and receive an assignment of the indemnity policy, 
which was done, the transaction was a mere subterfuge, and did 
not constitute payment of the judgment. 


(For otner cases, see Insurance, Cent. Dig. §§ 1495, 1496; Dec. Dig. § 599.) 


2. INSURANCE—EMPLOYERS’ INSURANCE—“INDEMNITY IN- 
SURANCE”—“LIABILITY INSURANCE.” 


Employers’ insurance policies are of two sorts, the “liability” contract, 
which obligates the insurer to pay the loss without first requiring that 
the assured do so, and the “indemnity” contract, which obligates the 
insurer to reimburse only after the employer has paid the debt to the 
injured employee. 


(For other cases, see Insurance, Cent. Dig. § 1298; Dec. Dig. § 514.) 


3. INSURANCE—EMPLOYERS’ INDEMNITY INSURANCE—ELEC- 
TION BY INSURER. 

An employers’ indemnity insurance company, which took over the defense 
of an action by the widow of the deceased employee of the assured 
for such employee’s death, assumed the position of a liability insurer 
and waiv.d the right to exact prenayment of the widow’s judgment 
by the assured as a condition precedent to its liability on the policy. 

(For other cases, see Insurance, Cent. Dig. § 1298; Dec. Digw§ 514.) 


Department 2. Appeal from Superior Court, King County; A. W. 
Frater, Judge. 


Action by Anna Davies against the Maryland Casualty Company. 
From a judgment for plaintiff, defendant appeals. Affirmed. 


John W. Roberts and Geo. L. Spirk, both of Seattle, for Appellant. 
Brady & Rummens, of Seattle, for Respondent. 


* Decision rendered, Feb. 9, 1916. 154 Pac. Rep. 1116. 





In re Cohen. 


UNITED STATES DISTRICT COURT. 


S. D. Georcia, ALBANY Division. 


In rE COHEN.-* 


1. INSURANCE—LIFE INSURANCE—INSURABLE INTEREST. 


A wife and children have an insurable interest in the life of the husband 
and father. 


(For other cases, see Insurance, Cent. Dig. §§ 158-162; Dec. Dig. § 116.) 


2. BANKRUPTCY — TRUSTEE—PROCEEDS OF LIFE POLICY— 
RIGHT TO. 


Bank® Act. July 1, 1898, c. 541, § 70a, 30 Stat. 565 (Comp. St. 1913, § 9654), 
declares that the trustee of a bankrupt shall be vested, save as to 
exempt property, with title to all property which prior to the petition 
the bankrupt could have transferred, or which might have been sold 
under judicial process against him, provided that, when any bankrupt 
shall have any insurance policy which has a cash surrender value 
payable to himself, his estate, or personal representative, he may, 
within thirty days after the cash surrender value has been ascer- 
tained, pay or secure to the trustee the sum so ascertained, and hold 
the policy free from the claims of the creditors; otherwise, the 
policy shall pass to the trustee as assets. To a bankrupt residing in 
Georgia three life policies had been issued, and in each case the wife 
of the bankrupt had been designated as beneficiary. The right to 
change the beneficiary was reserved to the insured, and as to one 
of the policies the insurer had consented to the designation, but as 
to the others no assent appeared. Park’s Ann. Code Ga., § 2498, 
declares that the insured may direct the proceeds of a policy to be 
paid to his personal representatives or to his widow, and upon such 
direction, given and assented to by the insured, no other person can 
defeat the rights of the same, but the assignment is good without 
such assent. Held, that as the bankrupt’s wife had an insurable in- 
terest in his life, and as assent by the insurers could in all cases have 
been compelled, the trustee was not entitled to the cash surrender 
value of the policy as against the wife, notwithstanding the insured 
might have changed the beneficiary, for he had not done so. 


(For other cases, see Bankruptcy, Cent. Dig. §§ 194, 201, 202, 213-217, 223, 
224; Dec. Dig. § 143.) 


3. BANKRUPTCY — TRUSTEE—PROCEEDS OF LIFE POLICY— 
RIGHT TO—“CASH VALUE.” 

In such case, in view of the fact that the “cash value” of a policy repre- 
sents the amount set aside each year by the company to provide a 
sinking fund, which will amount to the face of the policy and dis- 
charge it at the end of the period of insurance, and that Park’s Ann. 
Code Ga., § 2993, declares that a wife shall not be liable for her 
husband’s debts, the trustee in bankruptcy cannot, regardless of the 
Georgia statute relating to exemption of life policies, claim the pro- 
ceeds as against the wife, particularly as a court of equity will con- 
sider the purpose of life insurance and aid a dependent wife. 


* "* Decision rendered, Feb. 23, 1916. 230 Fed. Rep. 733. 
Vol. XLVII—39. 
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(For other cases, see Bankruptcy, Cent. Dig. §§ 194, 201, 202, 213-217, 223, 
224; Dec. Dig. § 143.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Cash Value.) 


In Bankruptcy. In the matter of the bankruptcy of A. S. Cohen, the 
trustee contended that he was entitled to the cash value of policies on the 
life of the bankrupt payable to the latter’s wife. The referee found 
that, of three policies, the trustee was entitled to the cash value of only 
two, and both the bankrupt and the trustee filed petitions for review. 
Referee’s order, in so far as it was in favor of trustee for two policies, 
reversed; otherwise, affirmed, 


Pope & Bennet and Peacock & Gardner, all of Albany, Ga., for 
Trustee. { : 


Pottle & Hofmayer, J. W. Kieve, and W. W. Crews, all of Albany, 
Ga., for Bankrupt. 


Speer, DJ. 

The bankrupt in this case has three life insurance policies, 
two in the Penn Mutual, and one in the New York Life, Insurance 
Companies. These were issued about the year 1901. At the 
date of bankruptcy the beneficiary designated in each policy: was 
the wife of the insured. This designation had been recorded some 
five years prior thereto. The right to change the beneficiary was 
reserved to the insured under all three policies. This appears 
from a designation in the wife’s favor made by the insured, and 
assented to by the company, in the case of the New York Life 
policy. There were assignments to the wife of the other policies. 
In both the designation and the assignments the right to change 
the beneficiary was reserved. It has been ascertained that at the 
date of adjudication the New York policy had a cash value of 
$437, and that the Penn Mutual policies had cash values of 
$644.12 and $322.09, respectively. 

The trustee, relying upon section 70a of the Bankruptcy Act, 
filed his petition to require the bankrupt to pay into court the 
cash value of these policies, to be administered as assets of the 
bankrupt. The petition was heard by the referee, and he held 
that the trustee was entitled to the cash values of the Penn 
Mutual policies, but was not entitled under the New York 
Life policy. He distinguishes substantially because, in the New 
York Life policy, the designation of the beneficiary was assented 
to by the company. This, he holds, under the Georgia law, ex- 
empts it from the claim of the trustee, The Penn Mutual policies, 
while showing a designation of the wife as beneficiary by the 
insured, did not show the assent of the insurance company. For 
this reason he holds that the cash values of the latter policies are 
not within the effect of the Georgia statute. Petitions for review 
were filed in behalf of the trustee, and in behalf of the bankrupt. 

[1, 2] The essential facts are undisputed. The question turns 
upon the effect of the Georgia statute referred to, when construed 
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ir. connection with the relating provision of the Bankruptcy Law. 
The Georgia Code section is as follows :— 

“The assured may direct the money to be paid to his personal 
representative, or to his widow, or to his children, or * * * 
assignees; and upon such direction given, and assented to by the 
insurer, no other person can defeat the same. But the assignment 
is good without such assent.” Park’s Annotated Code of 
Georgia, § 2498. _. 

Now, the Bankruptcy Law (section 70a) applying to this ques- 
tion is as follows :— 

“(a) The trustee of the estate of a bankrupt * * * shall 
in turn be vested by operation of law with the title of the bank- 
rupt, as of the date he was adjudged a bankrupt, except in so far 
as it is to property which is exempt; * * * (5) property 
which prior to the filing of the petition he could by any means 
have transferred or which might have been levied upon and sold 
under judicial process against him; Provided, that when any 
bankrupt shall have any insurance policy which has a cash sur- 
render value payable to himself, his estate or personal representa- 
tives, he may, within thirty days after the cash surrénder value 
has been ascertained and stated to the trustee by the company 
issuing the same, pay or secure to the trustee the sum so ascer- 
tained and stated, and continue to hold, own, and carry such 
policy free from the claims of the creditors participating in the 
distribution of his estate under the bankruptcy proceedings, other- 
wise the policy shall pass to the trustee as assets.” 


In the application of this language to the facts of the case it is 
essential to inquire, first, whether the bankrupt had title to the 
cash value of the policies; second, whether, construed in pari 
materia with the Georgia statute, Cohen had the power to trans- 
fer his interest to such cash values therein; again, whether they 
might have been levied upon and sold under judicial process; and, 
again, whether there was, in the language of the act, “a cash 
surrender value payable to himself, his estate, or personal rep- 
resentatives.” We think that all these questions should be an- 
swered in the negative. The provision of the Bankruptcy Law 
above quoted must be held to relate to policies to which the bank- 
rupt had title, or which he could have transferred, or which might 
have been. levied upon and sold under judicial process. It can 
have no relation to a policy of which he has made his wife bene- 
ficiary, and where the state law protects her beneficial interest. 
Here the legal title was in the wife. 


It is urged that he could have changed the beneficiary. If this 
be possible, in view of the Georgia statute, he had not done so 
on the date of adjudication; he had directed, years before bank- 
ruptcy, that the proceeds of the policies be paid to his widow, and 
while it does not appear that this direction had been assented to: 
by the Penn Mutual Company, no reason appears why they should 
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not have assented, and the assent might have been compelled. “Id 
certum est quod certum reddi potest.” Besides, the explicit 
language of the Code is that the assignment is good without such 
assent. Can it be said, then, that the right to the cash value could 
have been transferred or levied upon, and sold under judicial 
process, and could, at the date of adjudication, have been made 
available for creditors? There are authorities which seem to 
answer this in the affirmative. See In re Herr (D. C.) 182 
Fed. 716; In re Diack (D. C.) 100 Fed. 770; In re Boardman 
(D. C.) 103 Fed. 783; In re Coleman, 136 Fed. 818, 69 C. C. A. 
496. But it will be found, we think, that these precedents relate 
to the proceeds of the policy, where the bankrupt or his legal rep- 
resentative was the beneficiary, or that the decisions were 
rendered in states where no such conclusive protection was thrown 
around the designation of the widow and children, as beneficiaries, 
as that afforded by the law of Georgia. 

Where there is no fraud, and where the designation of the 
beneficiary is made several years before bankruptcy, indeed, if 
made in good faith more than four months before bankruptcy, in 
the language of the Georgia law, “no other person can defeat the 
same.” ‘This language is imperative, and seems to throw an 
impregnable defense around the designated beneficiary. This, of 
course, where there is an insurable interest, as in the case of the 
wife and children. The language, “no other person can defeat the 
same,” imports, we think, that no creditor can defeat the same, 
nor can the trustee do so. 

Reliance is placed by the trustee upon the obiter of Chief Justice 
Lumpkin in Grenville vs. Crawford, 13 Ga. 355. There a policy 
had been assigned to a creditor for debt, with the stipulation that, 
in event of the death of the insured, the proceeds of the policy 
should be first subjected to the debt of the assignee, and the 
balance to be turned over to the wife as beneficiary of the insured. 
There was, however, in that case, no contest as to the right of the 
creditor; but Chief Justice Lumpkin seemed to distinguish the 
rights of a creditor as superior to the right of the beneficiary of 
the policy. Section 2498 of the Code is clearly traceable to this 
ease. ‘Thomas R. R. Cobb, the famous codifier, was careful to 
incorporate the principle for the protection of the wife and 
children, but as carefully omitted to include the obiter of the 
great Chief Justice. The language of the section has remained 
unchanged in each of the numerous successive re-enactments of 
the Code; and we therefore conclude that in Georgia the language, 
“no other person can defeat,” imports that the trustees in bank- 
ruptcy cannot defeat. 

The question is without precedent, for the learned counsel for 
the trustee and the wife of the bankrupt have been unable to 
call attention to a case where this section of the Code has been 
construed iti connection with 70a of the Bankruptcy Act, supra. 
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In all the cases cited, where after death the proceeds of the 
policies were claimed by creditors and by the wife, when she was 
beneficiary, the wife has prevailed. In some states, statutes of 
exemption provide for the contingent intervention of bankruptcy ; 
but section 2498 of the Code of Georgia, under consideration, 
makes no mention of bankruptcy. 

[3] Aside from the Georgia statute, an important consideration 
depends upon the nature of the cash value of a policy of insurance, 
where a beneficiary with an insurable interest is other than the 
person insured. This represents the amount set aside each year 
by the company to the account of that particular policy. . This is 
done to provide a sinking fund, which will amount to the face of 
the policy and discharge the same at the end of the period of 
insurance. That end is the probability of the death of the insured. 
This is calculated from the mortality tables, in view of the ex- 
pectancy of life; that is to say, the period of his natural life, 
beginning with the inception of the insurance. The sums set aside 
from year to year for this purpose will ordinarily equal the amount 
for which the insurance policy is made. When the proceeds of 
the policy, by the designation of the insured, are to be paid to 
the wife upon death of the insured, in view of this system of the 
insurance company, the wife, who is beneficiary, has acquired a 
vested interest in this sinking fund, or reserve, as it is termed by 
the insurance companies. Its sum total constitutes the amount to 
be paid her in the event of her husband’s death. If the Georgia 
statute above cited does not forbid it, her interest might have 
been divested by another designation. This, however, he did not 
make. 

The policy and all its values were hers at the time of bank- 
ruptcy. Her right is as strong as if the policy had been originally 
taken out in her name, with the reserved right to change the 
beneficiary, when no such change had been made. In such 
case it can scarcely be contended that against such right the 
creditors could have prevailed. The right is hers. Therefore, 
if the bankrupt in this case should be compelled by the court to 
withdraw this reserve, which has accumulated at this time, it 
will diminish the amount which will be paid to his widow at the 
date of his death. It therefore would make the widow pay the 
trustee for the benefit of the husband’s creditors. In other words, 
it would make her responsible pro tanto for her husband’s debts, 
which is contrary to the policy of the state. Georgia Code, § 2993. 
Again, the basic principle of life insurance is protection for those 
dependent upon the insured—primarily, his wife and children; 
and if his creditors, when his wife and children are designated 
as beneficiaries, because of bankruptcy, are to be permitted to 
deprive those who are otherwise helpless of this protection, the 
main purpose of insurance would be frustrated. Of course, this 
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principle will not apply where the policy is payable to his legal 
representative. 

While it is true that the law of Georgia is not as explicit as 
the law of some of the states for the protection of the widow, 
for the reasons above given, we think it is substantially effective 
to that end. And moreover, the bankruptcy court is a court of 
equity, and the fact that the widow to be has a vested interest in 
the cash value of the policy, that is to say, the reserve, appeals 
strongly to the court, particularly its duty as a court of chancery 
to protect the widow and the orphan. While the interest of the 
wife is, of course, contingent upon the death as already stated, 
the withdrawal of the cash surrender value at the adjudication 
would subtract the amount from the total of that interest. It 
might, indeed, occasion the greatest hardship. The expectancy of 
the insured, for instance, might be thirty-seven years. He might 
have carried a policy for thirty-five or thirty-six years. The cash 
value of such a policy, carried for so long, would practically 
amount nearly to its face value. Then, should bankruptcy inter- 
vene, and the cash value be withdrawn, the purpose of his life, 
extending over the period of a generation, to protect his wife and 
children by insurance, would be wholly defeated, for the remnant 
she would draw at his death would be of little value. 

It follows that our conclusion is that in so far as the ruling of 
the referee is favorable to Mrs. Cohen it is sustained, and in su 
far as it unfavorable to her it is reversed. Decree will be taken 
accordingly. 


-————_-— -—_o eq ——__——_- -- - 
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ST. LOUIS COURT OF APPEALS. 


MIssourI, 


HORSTMANN 


vs. 


CAPITOL LIFE INS. CO. OF COLORADO. (No. 14276.)* 


ere re IN PREMIUM — “WAIVER” — KNOWL- 
EDGE. 


Where a policy of insurance issued by defendant and assigned by the 
insured to plaintiff, a creditor, automatically lapsed and became for- 
feited by reason of the failure to pay the second annual premium on 
or about September 6, 1910, a letter of defendant written September 
27th when it had no knowledge of the insured’s death or of plain- 
tiff’s interest therein, addressed to the insured, and offering to assist 
him in carrying the policy by an extension of time, or by permitting 


* Decision rendered, Apr. 4, 1916. 184 S. W. Rep. 1164. 
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quarterly payments,’ etc., was not a waiver of the forfeiture; as a 
“waiver” in law is the intentional relinquishment of a known right, 
and could not be found unless it appeared that the act relied upon as 
constituting it was done with knowledge of all the material facts 
which would probably have influenced the defendant’s conduct. 


(For other cases, see Insurance, Cent. Dig § 1019; Dec. Dig. § 384.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Waiver. ) 


Appeal from St. Louis Circuit Court; Thomas C. Hemmings, Judge. 

“To be officially published.” ; 

Action by George W. Horstmann against the Capitol Life Insurance 
Company of Colorado. Judgment for defendant, and plaintiff appeals. 
Affirmed. 


Robert M. Zeppenfeld, of St. Louis, for Appellant. 
Stewart, Bryan & Williams, of St. Louis, for Respondent. 


ALLEN, J. 

This is a suit upon a policy of insurance issued by the defendant 
insurance company upon the life of one August Goerts on Au- 
gust 6, 1909. It appears that Goerts was indebted to plaintiff, an 
agent and local manager of defendant, and, being unable to 
otherwise secure the indebtedness, he obtained, through plaintiff, 
this policy for $2,000 upon his life, paid the first annual premium 
thereon, and assigned the policy to plaintiff. The policy in terms 
provides that an assignment thereof shall not be binding upon 
the company until it is filed at the company’s home office. The 
assignment thereof to plaintiff was not so filed, and defendant had 
no knowledge that plaintiff had or claimed any interest therein. 

. The record discloses that the second annual premium, which 

was due on August 6, 1910, was never paid. By the terms of 
the policy a grace of one month was allowed for the payment of 
premiums, subsequent to the first premium, during which time the 
insurance remained in force. This period of grace for the pay- 
ment of the second annual premium elapsed on September 6, 1910, 
premium remaining upaid; and by the terms of the policy the 
insurance became thereby forfeited. On September 24, 1910, 
Goerts died. Prior to the death of the assured defendant had not 
communicated with him in any way regarding the payment of 
this second annual premium, but on September 27, 1910, i. e., 
three days after the death of the assured, defendant, being, 
ignorant of such death, mailed the following letter from its home 
office jin Denver, Colo., addressed to the assured at his residence 
in the city of St. Louis, viz. :— 

“Dear Sir: When you applied for your policy, we are sure 
that you were satisfied as to the many advantages contained in 
the contract, both for yourself, family, and estate, and that you 
did not intend to lapse or discontinue it at this early date. The 
‘amount of the premium is $51.08. 

“It occurs to us if you are finding it inconvenient to meet the 
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whole of your premium at this time we can suggest some means of 
assisting you, such as granting an extension of several months ac- 
companied by a small cash payment, or making the premium 
payable semi-annually or quarterly. 

“You cannot lapse this policy without loss to yourself or your 
dependents. Therefore write us to-day. To-morrow may be 
too late.” 

At the close of plaintiff’s case a demurrer to the evidence was 
interposed by defendant, which was overruled; but at the close 
of all*the evidence in the case defendant offered a like demurrer 
which was sustained. Plaintiff thereupon took a nonsuit, and, 
after unsuccessfully moving to set it aside, appealed. 


While questions relating to the validity of the assignment, and 
to plaintiff’s right to recover upon the policy thus procured by him 
in the company which he represented, are discussed in the briefs, 
we need not consider them in the view which we take of the case. 
That the policy automatically lapsed by its terms, and the in- 
surance became forfeited, by reason of the failure to pay the 
second annual premium on or before September 6, 1910, cannot 
be doubted. But it is argued by appellant that defendant’s letter 
of September 27, 1910, quoted above, constitutes such evidence 
of a waiver of the forfeiture as to make this matter a question 
for the jury. But as this letter was written after the death of 
the insured, defendant having no knowledge of the death, we do 
not perceive how any waiver of the forfeiture may be predicated 
thereupon. Waiver in law consists of the intentional re- 
linquishment of a known right. And before the waiver can be 
found it must appear that the act relied upon as constituting it 
was done with knowledge of all material facts which would prob- 
ably have influenced the conduct of the party against whom the 
waiver is asserted. Had defendant known that the assured was 
dead, the letter, of course, would not have been written; and, not 
having had knowledge of this material fact, defendant cannot be 
held to have waived its rights under the policy by writing the 
letter. The policy by its terms lapsed on September 6, 1910; and 
the death of Goerts thereafter, without anything having been 
done in the meantime to operate as a waiver, fixed the rights of 
the parties to the contract of insurance. While the defendant 
could still voluntarily waive any or all of its rights in the premises, 
no such waiver can be predicated upon a letter subsequently 
written by defendant in the belief and upon the implied under- 
standing that the assured was then alive. The following au- 
thorities relied upon by respondent fully sustain these views, 
viz.: Patterson vs. Equitable Life Assurance Society, 112 Ark. 
171, 165 S. W. 454; Kennedy vs. Metropolitan Life Ins. Co., 
116 La. 66, 40 South. 533; McGeachie vs. North American Life 
Ass’n Co., 20 Ontario App. 187; Mobile Life Ins. Co. vs. Pruett, 
74 Ala. 487; United Order, etc., vs. Hooser, 160 Ala. 334, 

4 
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49 South. 354; Harvey vs. Grand Lodge, A. O. U. W., 50 Mo. 
App. 472; Bliss on Life Insurance, § 190. 

Appellant places much reliance upon the decision in Chicago 
Life Ins. Co. vs. Warner, 80 Ill. 410. But, in so far as the ruling 
in that case conflicts with the views expressed above, we must re- 
spectfully decline to follow it. 

Appellant’s reasoning is that the’letter is evidence that from 
September 6, 1910, to the date of the insured’s death, the de- 
fendant continued to carry the policy on its books as in force; 
the forfeiture being waived. But we think that this argument is 
fallacious, for the reason, if none other, that the letter cannot 
be construed to mean more than that defendant was at all times 
willing to accept the premium provided that the assured was 
alive at the time and complied with the rules and regulations of 
the company regarding reinstatement, in so far at least as the 
company might see fit to insist thereupon. And the evidence 
shows that the company’s rules required that an application and 
a health certificate accompany the premium in such cases. But, 
aside from this, to establish a waiver it devolved upon plaintiff 
to show some outward act on the part of defendant manifesting 
an intention to waive the forfeiture and done with full knowledge 
at the time of all of the facts which might be reasonably expected 
to have influenced its conduct in the premises. 

The judgment must be affirmed; and it is so ordered. 

Reynolds, P. J., and Nortoni, J., concur. 


COURT OF APPEALS OF NEW YORK. 


ARCHER 


vs. 


EQUITABLE LIFE ASSUR. SOC. OF UNITED STATES.* 


1. INSURANCE—POLICY—CONSTRUCTION—STATUTES. 


Statutes prescribing the requisites of insurance policies must be read 
together with the policy in construing its terms. 


(For other cases, see Insurance, Cent. Dig. § 312; Dec. Dig. § 152[3].) 
5. INSURANCE—STATUTES—CONSTRUCTION — WARRANTIES 
AND REPRESENTATIONS. 


Insurance Law (Consol. Laws, c. 28) § 58, stating the requisites of insur- 
ance contracts, requires that the policy itself shall contain physically 
the entire contract, so that all statements which are warranties on 


* Decision rendered, April 18, 1916. 112 N. E. Rep. 433. 
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their face must be incorporated in the policy, or be abandoned as war- 
ranties. 


(For other cases, see Insurance, Cent. Dig. § 561; Dec. Dig. § 266.) 


8. INSURANCE—POLICIES—STATUTES—CONSTRUCTION. 


Insurance Law (Consol. Laws, c. 28) § 58, requiring that a policy of 
insurance contain the entire contract and that all statements purport- 
ing to be made by the insured shall, in the absence of fraud, be deemed 
representations and not warranties, must be construed to require that 
all statements made by the assured shall be purported by, or made to 
appear upon, the face of the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 538-542; Dec. Dig. § 253.) 


9. INSURANCE — ACTIONS — DEFENSES — PLEADING — SUFFI- 
CIENCY. 


A defense in an action on a policy of insurance, that the policy was issued 
in reliance on statements, representations, and answers of the insured 
as to his previous medical history, which were fraudulent, not full 
and fair, and effected concealments material to the risk is insufficient 
in law for failing .to show that the statements, representations, and 
answers were included in the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 1617, 1618; Dec. Dig. 
§ 640[2].) 


10. INSURANCE—ACTIONS— DEFENSES — PLEADING — SUFFI- 
CIENCY. 
A defense, in an action on a policy of insurance, that the insured violated 
an agreement not contained in the policy, is insufficient in law on 
its face, since the entire contract must be expressed in the policy. 


(For. other cases, see Insurance, Cent. Dig. §§ 1617, 1618; Dec. Dig. 
§ 640[2].) 


Appeal from Supreme Court, Appellate Division, First Department. 

Action by Georgia C. Archer against the Equitable Life Assurance 
Society of the United States. From an order of the Appellate Division 
(169 App. Div. 43, 154 N. Y. Supp. 519), affirming an order of the 
Special Term for judgment on the pleadings for plaintiff, defendant ap- 
peals by permission. Affirmed. 


The following questions were certified :— 


“(1) Is the defense designated ‘Second,’ contained in the answer to 
the amended complaint herein, sufficient in law upon the face thereof? 

“(2) Is the defense designated ‘Third,’ contained in the answer to the 
amended complaint herein, sufficient in law upon the face thereof? 

“(3) Is the defense designated ‘Fourth,’ contained in the answer to 
the amended complaint herein, sufficient in law upon the face thereof?” 

The nature of the action and the facts so far as material, are stated 
in the opinion. 


Allan McCulloh, of New York City, for Appellant. 
John B. Stanchfield, of New York City, for Respondent. 


CoLuin, J. 
[1] The action is to recover the sum payable to the plaintiff 
under the terms of a policy of the defendant insuring the life of 
Joseph D. Carroll. The policy forms a part of the amended com- 
plaint, which in the ordinary form avers the issuance of the 
policy, the ccath of the insured, the making of due proof of the 
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death, the refusal of the defendant to pay, and the other requisite 
formal facts. The policy was issued July 1, 1912, and therefore 
subsequent to the adoption of the statute hereinafter considered. 
The defense designated ‘Second,’ which we will first consider, 
averred that the insured, when applying for and as an inducement 
to the issuance of the policy, deceived intentionally the defendant 
by stated representations which he knew to be false, 4nd the de- 
fendent relied and acted upon in accepting the application and 
making the contract. The false representations related to facts 
which would enter into the estimation by the defendant of the risk 
to be assumed by it in effecting the insurance; that is, to the 
prior physical condition, in various respects, of the insured, the 
last time he had consulted with a physician, the causes of the 
deaths of his parents, and the time of the death and age at death 
of his father. They were not contained in the policy, either directly 
or by reference. The sufficiency of the defense, in law, depends 
upon an interpretation, in connection with the facts, of section 58 
of the Insurance Law as enacted in 1906 (Cons. Laws, c. 28, 
§ 58; Laws of 1906, c. 326, § 16.) The section is :— 

“Policy to contain the entire contract; statements of insured 
to be representations and not warranties. Every policy of in- 
surance issued or delivered within the state on or after the first 
day of January, nineteen hundred and seven, by any life insur- 
ance corporation doing business within the state shall contain the 
entire contract between the parties and nothing shall be in- 
corporated therein by reference to any constitution, by-laws, 
rules, application or other writings unless the same are indorsed 
upon or attached to the policy when issued; and all statements 
purporting to be made by the insured shall in the absence of 
fraud be deemed representations and not warranties. Any waiver 
of the provisions of this section shall be void.” 

The section and the policy must be read together. Strauss vs. 
Union Central Life Ins. Co., 170 N. Y. 349, 63 N. E. 347; Taylor 
vs. N. Y. Life Ins. Co., 209 N. Y. 29, 102 N. E. 524. 

[2] The false and inducing statements set forth in the second 
defense were not incorporated in the policy when issued. The 
appellant asserts and argues that the section does not relate to or 
affect its right to declare and have adjudged void the policy, be- 
cause the fraud of the insured, as alleged, entered into it, and 
fraud is a defense to any contract. ‘The respondent asserts and 
argues that the section prohibits the defendant from invoking, as 
a defense fraudulent representations of the insured, entering into 
the extent or estimate of the risk, which are not incorporated in 
the policy when issued. We are to determine which assertion is 
valid. 

The meaning and intent of the section is, manifestly, not clear 
and certain through its language. We are therefore bound to 
search for the legislative intent in such facts and through such 
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rules as may, in connection with the language, legitimately reveal 
it. We may consider, in addition to the language, the relevant 
conditions existing when it was adopted, the evils it was designed 
to remedy, and the reasons for and the spirit of the enactment. 

[3,4] If the intent, as determined, is within the scope or capa- 
bility of the language, it must be taken to be a part of the statute 
the same as if it were plainly expressed. To effect the intent, the 
language may be freely dealt with. The position of the words 
may be shifted or the words enlarged or restrained in their mean- 
ing and operation. The courts are bound to enforce an enacted 
intent no matter how inartistically or inaccurately it has been 
expressed. Matter of Meyer, 209 N. Y. 386, 103 N. E. 713, 
L. R. A. 1915C, 615, Ann. Cas. 1915A, 263; Woollcott vs. 
Shubert, 217 N. Y. 212, 111 N. E. 829; Flynn vs. Prudential Ins. 
Co., 207 N. Y. 315, 100 N. E. 794; Matter of Jannicky, 209 
N. Y. 413, 103 N. E. 715. They may not, however, through con- 
struction, enact an intent which the legislature has not expressed 
at all. Furey vs. Town of Gravesend, 104 N. Y. 405, 10 
N. E. 698. 

Two conditions existing at its adoption the statute was plainly 
intended to remove. The one, the contract might, by a stipulation 
or reference within it, make a part of itself instruments, stipula- 
tions, statements, and agreements of the insured which the policy 
did not contain. Cushman vs. U. S. Life Ins. Co., 63 N. Y. 404; 
Clemans vs. Supreme Assembly R. S. of G. F., 131 N. Y. 485, 
30 N. E. 496, 16 L. R. A. 33; Fitch vs. American Popular L,. Ins. 
Co., 59 N. Y. 557, 17 Am. Rep. 372. The other, the statements of 
the insured which were made a part of the contract by reference, 
indorsed or otherwise, or declared or agreed by the insured to be 
true, were warranties. Foot vs. Aitnd Life Ins. Co., 61 N. Y. 571; 
Dilleber vs. Home Life Ins. Co., 69 N. Y. 256, 25 Am. Rep. 182; 
Dwight vs. Germania Life Ins. Co., 103 N. Y. 341, 8 N. E. 654, 
57.Am. Rep. 729; Gaines vs. Fidelity & Casualty Co. of N. Y., 
188 N. Y. 411, 81 N. E. 169, 11 Ann. Cas. 71; Campbell vs. New 
England Mut. Life Ins. Co., 98 Mass. 381. 


A third condition existed, intimately related to those two, 
indeed quite the parallel of the first, namely, the warranties and 
representations made by persons insured, in the process of issuing 
the policy, might be, and frequently were, as we may judicially 
know, retained continuously and exclusively by the insurers. The 
insured persons neither had nor received duplicates or copies. 
They had not incentive or opportunity, from having their state- 
ments before them, through incorporation in the policy, to examine 
-and correct any errors in them arising through mistake, careless- 
ness, ignorance, or fraud, or to terminate the policy. Frequently 
they. or their beneficiaries became first conscious of the errors, 
after payment of the premiums or dues through a period of years, 
when they were alleged by the insurers, in avoidance of the 
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obligations to pay the sums insured. We have concluded that the 
Legislature intended to remove, and has removed by the section, 
this condition. 

[5] It is clear that the Legislature enacted by the section that 
the policy—that is, the paper or document—should contain 
physically the entire contract. All of the stipulations, agreements, 
or statements constituting the contract must be placed, through the 
delivery of the policy, in the possession of and be and remain ac- 
cessible to the insured. All of the answers of the insured to 
material questions, all statements declared by him to be true, are, 
as a matter of law and of fact, a part of the contract, because they 
are warranties. Therefore, all those statements which are on their 
face warranties must be incorporated in the policy, either directly 
or by indorsement or attachment, or be abandoned as warranties. 
It was a matter of general knowledge, of legislative knowledge 
and of judicial knowledge, that all the statements which are 
either warranties or representations are contained alike generally 
in the paper designated the “application.” The Legislature having 
enacted that nothing should be incorporated in the contract, that 
no warranties should be incorporated therein by a reference to 
the application, and thereby having in mind that the application 
should be indorsed or attached to the policy, further enacted the 
clause :— 

“And all statements purporting to be made by the insured shall 
in the absence of fraud be deemed representations and not war- 
ranties.” 

Those words, in connection with the requirement that the policy 
shall contain the entire contract, are susceptible of either of two 
constructions. The one, All the statements made by the insured, as 
purported or shown by the face of the policy, shall in the absence 
of fraud be deemed representations and not warranties. The 
other, All the statements made by the insured are shown by the 
face of the policy and shall, in the absence of fraud, be deemed 
representations and not warranties. The first is the equivalent 
of, All warranties made by the insured shall in the absence of 
fraud be deemed representations, because the words “shall in the 
absence of fraud be deemed representations,” can apply 
to only those statements which purport to be warranties. 
Mere representations would be deemed representations irrespec- 
tive of the statute. The clause would not relate in any manner to 
the statements either within or without the policy, which were 
originally representations. It follows that the representations 
created by the metamorphosed warranties must be incorporated 
in the policy, while all other representations are ignored and un- 
affected. It follows, furthermore, that the insurers by abandoning 
warranties may avail themselves of all the representations al- 
though not incorporated in the policy. They may also incorporate 
in the policy such of the statements as they select, and withhold 
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the statements remaining. Those effects might, within reason, 
mislead, and create an erroneous sense of security on the part of 
the insured and their beneficiaries. 

[6] An unreasonable or unjust result was presumptively not 
intended by the Legislatute, and will be avoided through legitimate 
construction. Matter of Meyer, 209 N. Y. 386, 103 N. E. 713, 
L. R. A. 1915C, 615, Ann, Cas. 1915A, 263. The conditions which 
induced the Legislature to require that all the stipulations and 
terms of the contract should appear within the policy would 
naturally have induced it to require that the conditions which are 
the basis of the contract and upon which its validity depends 
should, likewise, appear upon the face of the policy. The evils 
and pitfalls before the insured through his ignorance and the in- 
accessibility of terms of contract are, in part at least, those which 
are before him through his ignorance and inaccessibility of the 
representations made by him. Under the entire language of the 
section and the conditions existing at its enactment, the first con- 
struction constricts its purpose and effects too narrowly and un- 
reasonably. The second construction expresses the legislative 
intent. 

[7] The section is remedial. It modifies rules of the common 
law. That law is that in determining whether or not a statute 
abrogates or modifies a rule of the common law, the construction 
of the statute must be strict. When, however, a remedial statute 
does replace, in whole or in part, common-law rules, it must be 
given an application, liberal and, within its language, com- 
mensurate with its purpose. 

[8] In the requirements that the policy should contain the en- 
tire contract and that “all statements purporting to be made by 
the insured shall in the absence of fraud be deemed representa- 
tions and not warranties,” the Legislature enacted, through im- 
plication, that all statements made by the assured shall be pur- 
ported by, or made to appear upon, the face of the policy. The 
section enacts: (a) The policy—that is, the document—shall con- 
‘tain the entire contract; (b) nothing shall be incorporated in the 
contract by reference to another writing or document not indorsed 
upon or attached to the policy when issued; (c) all the statements 
made by the insured, as warranties or representations, are those 
which appear upon the face of the policy; (d) all statements, 
which in form are warranties, shall in the absence of fraud be 
deemed representations and not warranties; and (e) any waiver 
of the provisions of this section shall be void. Whether or not 
fraud not relating to warranties or representations as defined by 
the law relating to life insurance, and therefore not affected by 
the section, may enter into and make void the contract we do not 
consider. The first question certified should be answered in the 
negative. 

[9] The defense designated “Third” averred that the policy 
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was issued by the defendant in reliance upon statements, repre- 
sentations, and answers of the insured pertaining to his previous 
medical history and family record and to his physical condition at 
and prior to the date of his application for the policy, which were 
fraudulently not full and fair, and effected concealmegts 
material to the risk, and the defendant relied upon them as made. 
The statements, representations, and answers were not incor- 
porated in the policy. This defense could be established only 
by proof of them. Inasmuch as they could not be proven for the 
reasons already stated, the defense is not sufficient in law upon 
the face of it. 

[10] The defense designated “Fourth,” that the defendant 
violated an agreement which is not contained in the policy, mani- 
festly is not sufficient in law upon the face of it. 

The order appealed from should be affirmed, with costs, and 
each of the questions certified answered in the negative. 

Willard Bartlett, C. J., and Hiscock, Cuddeback, Hogan, Sea- 
bury, and Pound, JJ., concur. 

Order affirmed. 
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COURT OF APPEALS OF NEW YORK. 


McCLELLAND 
vs. 


MUTUAL LIFE INS. CO. or New York.* 


1. INSURANCE—LIFE INSURANCE—DELIVERY OF POLICY— 
WAIVER OF CONDITION. 


{Insured signed an application containing a clause that the policy should 
not take effect unless and until the first premium shall have been 
paid during the insured’s continuance in good health, except in case 
a binding receipt is issued. On the day the application was signed 
and the medical examination completed insured left for a short trip. 
On his return he consulted a physician; who concluded he was suf- 
fering from a hard attack of grippe. The physician subsequently 
discovered insured was suffering from pneumonia, the muscular tis- 
sues of the heart degenerated, and he died a little over a month later. 
On the day following insured’s return the agent who wrote the policy 
called in insured’s office intending to deliver it, but was informed by 
insured’s clerk that he was at home ill. On a subsequent call the 
agent left the policy, and insured’s clerk sent to his residence for a 
check for the premium, which insured signed, and which was delivered 
to the agent. The book of rules in the possession of the agent ex- 
pressly declared that he had no right to change or alter any condition 
of the policy. Held that, the policy having been given the agent for 
delivery pursuant to the usual course of business, the insured was 
charged with his knowledge of the insured’s illness, and hence the 


* Decision rendered, Feb. 29, 1916. 111 N. E. Rep. 1062. 
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agent’s delivery of the policy was binding on the insurer and a waiver 
of the condition that it should not be effective unless the premium 
was paid while the insured was in good health. 

(For other cases, see Insurance, Cent. Dig. §§ 75, 256-260; Dec. Dig. 

3 141[2].) 

2. INSURANCE—LIFE INSURANCE—AGENTS—POWERS OF. 

That a soliciting agent of a life insurance company received a policy for 
delivery from a local office of the company instead of its general 
office does not lessen his power to bind the company by a delivery. 

(For other cases, see Insurance, Cent. Dig. §§ 253-255; Dec. Dig. § 
141[1].) 


Appeal from Supreme Court, Appellate Division, Fourth Department. 

Action by Alice W. McClelland againt the Mutual Life Insurance 
Company of New York. From a judgment of the Appellate Division 
(162 App. Div. 926, 145 N. Y. Supp. 1124) affirming judgment for plain- 
tiff entered on a directed verdict, defendant appeals. Affirmed. 


Murray Downs, of New York City, for Appellant. 
A. C. Stevens, of Syracuse, for Respondent. 


Hocan, J. 
January 12, 1910, Eugene F. McClelland, at the solicitation of 
one Becker, an agent of the defendant, signed an application for 
a policy of life insurance in the sum of $1,000. On the same day 
the applicant was examined by the medical examiner of the de- 
fendant, who recommended him for insurance. The printed ap- 
plication signed by Mr. McClelland contained a clause so far as 


material to be considered that :— 

The policy “shall not take effect unless and until the first pre- 
mium shall have been paid during my continuance in good health, 
except in case a binding receipt shall have been issued as herein- 
after provided. * * * I have paid —-——— dollars in cash 
to the subscribing soliciting agent,ewho has furnished me with 
a binding receipt therefor, signed by the secretary of the com- 
pany making the insurance in force from this date provided this 
application shall be approved and the policy duly issued. Dated 
at Syracuse, New York, January 12, 1910.” 

Then follows the signature of the applicant, and underneath :— 

“T have known the above-named applicant for some time, and 
saw him sign the application. I have issued binding receipt 
No. — . Charles L. Becker, Soliciting Agent.” 

[1,2] The same day the application was signed and the medical 
examination completed Mr. McClelland left Syracuse for New 
York. He returned to Syracuse the evening of January 14th, 
suffering from a cold and grippe. On the way to his home from 
the train he called upon his physician and complained to the 
latter of the condition of his stomach and of having some bowel 
trouble. Upon an examination his temperature was found to be 
9814, pulse 90, respiration normal. The physician concluded that 
Mr. McClelland was suffering from a hard attack of grippe. Mr. 
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McClelland went to his home and to his bed. For a few days 
thereafter he occasionally sat up. Later on he was kept in bed, 
but, as he seemed to improve, at times was permitted to sit up. 
Early in February pneumonia developed. Inflammation or de- 
generation of the muscular tissues of the heart followed, and 
was the immediate cause of his death, which occurred February 
17, 1910. The presence of pneumonia had not been discovered by 
the attending physician on January 18th, but his testimony upon 
the trial based upon the subsequent history of the case was that 
on that day Mr. McClelland was suffering from atypical pneu- 
monia. 

The following facts are practically uncontradicted: Saturday 
morning, January 15th, Mr. Becker, the agent of defendant who 
had procured the application for insurance, called at the office of 
Mr. McClelland. He had with him the policy of insurance dated 
January 12th, which he had received from the home office. Mr. 
McClelland was then at his home. Mr. Becker told a clerk in the 
office he had the policy and asked for a check for the same. The 
clerk told Mr. Becker that Mr. McClelland had returned from 
New York the evening before and she did not believe that he 
would be down that day as Mrs. McClelland had telephoned that 
Mr. McClelland was sick; had come home the night before from | 
New York, and she thought he had the grippe. Becker thereupon 
left the office, retaining the policy. On Monday morning, Jan- 
uary 17th, Becker again called at the office, and again brought the , 
policy with him. On that occasion the clerk told Becker that 
Mrs. McClelland had called her up that morning and told her she 
did not think Mr. McClelland would be down that day. Becker 
again asked for a check for the premium, and was told by the 
clerk that she would not bother Mr. McClelland that day; that 
he would probably come down the next day, and she would give 
him the check the next day. Becker thereupon delivered the 
policy to the clerk, and the latter placed the same in Mr. Mc- 
Clelland’s safe, where it thereafter remained. On Tuesday, the 
18th, Becker again called at the office, inquired how Mr. 
McClelland was, and the clerk replied she had not heard from 
him that morning; that she would send the check up by another 
clerk for Mr. McClelland’s signature after her return from 
luncheon, and, if he (Becker) called again that afternoon, she 
would have the check. Becker did call again that afternoon, and 
the clerk delivered to him the check signed by Mr. McClelland 
for the premium. At the time of the delivery of the check the 
clerk told Becker McClelland was still home sick; that they 
thought he would be around again in a few days. The check in 
question was for the amount of the first premium. Upon the trial 
of the action defendant’s counsel disclaimed any fraud or mis- 
representation on the part of Mr. McClelland in the transaction. 

The trial justice directed a verdict for the plaintiff. The effect of 

Vol. XLVII—40. 
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such direction was a determination that the delivery of the policy 
and acceptance of the first premium by the agent of the defendant 
with knowledge that Mr. McClelland was ill at his home, and by 
reason thereof absent from his place of business, was a waiver 
of the provision of the policy :— ‘ 

“That the policy should not take effect unless and until the first 
premium shall have been paid during my continuance in good 
health.” 

The policy was dated January 12, 1910, acknowledged the re- 
ceipt of the first payment, and provided that future payments of 
premiums should fall due on January 12th of each year thereafter, 
and also provided :— 

“Agents are not authorized to modify this policy or extend the 
time for paying premium.” 

Also :— 

“This policy and the application therefor, copy of which is in- 
dorsed herein or attached thereto, constitute the entire contract 
between the parties hereto.” 


The book of rules in the possession of Becker, the agent of 
defendant, provided :— 


“No * * * agent or agency employee has power on be- 
half of the company to alter the contract of insurance, * * * 
or to bind the company by making any permits or accepting any 
representation or information not contained in the application. 
Such powers are vested solely in the executive officers of the com- 
pany. * * * The contract between the company and the 
policyholder is embodied in the policy and application, and no 
agent is authorized to modify or alter this contract in any manner 
or to promise to have it modified or altered.” 

Becker, who was called as a witness in behalf of the defendant, 
testified he had been employed by the defendant company for 
one and one-half years, during which time he had written other 
insurance; that in all cases where he had solicited insurance he 
had delivered the policy and received the payment of the first 
premium. 


The facts in this case are practically indentical with those in 
Ames vs. Manhattan Life Insurance Co., 40 App. Div. 465, 58 
N. Y. Supp. 244, affirmed on opinion below, 167 N. Y. 584, 60 
N. E. 1106. That action was upon a policy of insurance issued 
by the insurance company upon the life of one Ostermoor, dated 
December 4, 1895. One Zimmerman was the agent for the com- 
pany, and secured the application for insurance. The application 
signed by Ostermoor, which was a part of the policy contract, 
provided :— 


“And it is agreed that there shall be no contract of insurance 


until the policy shall have been issued by the company and ac- 
cepted subject to the conditions and stipulations therein contained 
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during the good health of the person to be insured, and the first 
premium paid thereon.” 

Zimmerman, the agent of the company, called at Ostermoor’s 
place of business, inquired for him, and was told by Mr. Ames 
that Ostermoor was sick at home. Zimmerman inquired what 
was the matter with him, to which Ames replied he did not know. 
Zimmerman thereupon delivered the policy to Ames and ac- 
cepted the premium upon the same. The evidence of Ames was 
controverted by Zimmerman, but the question of fact was sub- 
mitted to the jury, and that body found for plaintiff. The trial 
justice in his charge recalled the evidence as to the transactions be- 
tween Zimmerman and Ames, the delivery of the policy and the 
conversation, and Ames’ testimony in relation to the same, and 
said :— 

“Now, gentlemen, I charge you that, if you believe that [the 
evidence of Ames], you may find the condition that Ostermoor 
should be in good health at the time of the delivery of the policy, 
or else that it should have no inception, was waived. If you be- 
lieve that, with knowledge of the fact that Ostermoor was at 
home ill Zimmerman neglected to go into particulars to ascertain 
what was the matter with Ostermoor, that was a matter with 
which the plaintiff has nothing to do, unless you find that he 
fraudulently concealed the information from Zimmerman. If 
Zimmerman, hearing this delivered the policy, then I charge you, 
in obedience to what I believe to have been the decision of the 
Appellate Division of this court that that was a waiver, and that 
the plaintiff is not prevented from recovering on that ground.” 

As already stated, the defendant here disclaimed any attempt at 
fraud on the part of the assured. The Appellate Division, in 
the opinion which was approved by this court, referred to the 
defense based upon the provision of the policy above referred to, 
and the contention of the defendant that Ostermoor was ill at 
the time the policy was actually delivered, and that it was not 
issued and accepted during the good health of Ostermoor, and 
consequently the contract had no legal inception, and Judge 
Barrett, writing, said (40 App. Div. 467, 58 N. Y. Supp. 246) :— 

“There was evidence, however, that Zimmerman, the company’s 
agent in the transaction, was informed of Ostermoor’s illness, and 
yet delivered the -policy and accepted the first premium. This 
was denied by Zimmerman, but the evidence pro and con was 
fairly submitted to the jury, and the question of waiver decided 
against the defendant. The case on this head is thus brought 
within the principle stated in Wood vs. American Fire Ins. Co., 
149 N. Y. 382, 385 [44 N. E. 80, 52 Am. St. Rep. 733]. * * * 
To the same effect are Walsh vs. Hartford Fire Ins. Co., 73 
N. Y. 5, 11; Forward vs. Continental Ins. Co., 142 N. Y. 382 
[37 N. E. 615, 25 L. R. A. 637]; and Gray vs. Germania Fire 
Ins. Co., 155 N. Y. 180 [49 N. E. 675].” 
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In Wood vs. American Fire Ins. Co., supra, this court said :— 

“That general agents of an insurance company may waive 
stipulations and provisions contained in the policy with respect 
to the conditions upon which it shall have inception and go into 
operation as a contract between the parties, by delivering it with 
knowledge of all the facts and receiving the premium, has long 
been settled. It is so obviously just that a party to a written con- 
tract should be precluded from defeatirig it by asserting conditions 
and stipulations contained in it which would prevent its inception 
and which he knew at the time he delivered it and accepted the 
benefits were contravened by the actual facts that any statement 
of the reasons upon which the rule rests is no longer necessary. 
The principle is not a new one, and it has not been shaken by any 
decisions of this court made since the adoption of the standard 
policy. McNally vs. P. Ins. Co., 137 N. Y. 389 [33 N. E. 475]; 
Forward vs. Cont. Ins. Co., 142 N. Y. 382 [37 N. E. 615, 25 
L. R. A. 637].” 

Counsel for appellant argues that the rule of law laid down 
by the several cases referred to has been overruled by the de- 
cision of this court in Russell vs. Prudential Insurance Company, 
_176.N. Y. 178, 68 N. E. 252, 98 Am. St. Rep. 656. I do not con- 

cur in the suggestion made. When the Ames Case was before this 
court we must assume that careful consideration was given to 
the opinion of the Appellate Division before its adoption by this 
court. In the Russell Case Judge Edward T. Bartlett wrote the 
opinion of this court, and but a short time previously he voted as 
a member of the court for the adoption of the opinion in the Ames 
Case. It also appears that when the Ames Case was decided 
by this court the then Chief Judge was the sole dissenting mem- 
ber. Judge Werner, who sat in that case, did not participate in 
the decision of the Russell Case. In the Russell Case three judges 
who participated in the Ames Case voted for affirmance in the 
latter case. Judge Haight, who voted for affirmance in the Ames 
Case, dissented in the Russell Case. Judge Vann, who was with 
the majority in the Ames Case, did not vote in the Russell Case, 
and the Chief Judge, who dissented in the Ames Case, voted for 
affirmance in the Russell Case. It is quite evident from the re- 
ports of the cases that the questions in the two several cases were 
considered with unusual care, and that it was not the policy of 
the court to in any wise interfere with or overrule the decision of 
the Ames Case. Had it been the intention of.the court to modify 
the decision of the Ames Case, it would have been so stated in 
the opinion in the Russell Case. 

In the Russell Case the policy of insurance contained a pro- 
vision that :— 

“No agent has power * * * to extend time for paying the 
premium, to waive any forfeiture, or to bind the company,” etc. 

The question of the health of the assured was not involved in 
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that case. There the agent called upon the assured to deliver the 
policy and collect the premium. The applicant informed the 
agent he was unable to pay the premium at that time. The policy 
was delivered by the agent to the applicant, who was informed 
that he could pay the premium within thirty days. Within a few 
days thereafter, and before the payment of the premium, the 
applicant was killed. In the opinion of Judge Edward T. Bartlett 
he distinguished from prior decisions of the court dealing with 
waivers of various kinds in insurance cases, and especially cases 
where waivers had been predicated upon knowledge of the agent 
before issuing the policy that property was subject to mortgage 
or other lien, or that the title was in a third person, or that there 
was other undisclosed insurance or various conditions which would 
render the policy void by its terms if the company was not charge- 
able by reason of knowledge of the agent derived from informa- 
tion imparted to him by the assured in the preliminary negotiations, 
The case of Northern Assurance Co. vs. Grand View Build- 
ing Association, 183 U. S. 308, 22 Sup. Ct. 133, 46 L. Ed. 213, 
was not referred to in the opinion in the Russell Case, although 
the Supreme Court of the United States in the Northern Assur- 
ance Company Case reviewed in extenso the power of agents of 
an insurance company to waive conditions in policies, particularly 
conditions which prevent the inception of insurance policies, and 
criticized the rule prevailing in the Ames and other New York 
cases. Nevertheless in Benjamin vs. Palatine Ins. Co., Ltd., 80 
App. Div. 260, 80 N. Y. Supp. 256, the present Chief Judge, then 
writing for the Appellate Division, referred to the decision of the 
United States Supreme Court, and held that the conclusion reached 
by that court was not binding upon this court, and reaffirmed the 
doctrine laid down in the case of Wood vs. American Fire In- 
surance Company and other cases, and that decision was affirmed 
subsequent to the decision of the Russell Case (Benjamin vs. 
Palatine Ins. Co., Ltd., 177 N. Y. 588, 70 N. E. 1095), and the 
case of Wood vs. American Fire Ins. Co. and others upon which 
the Ames Case was based has since the decision in the Russell 
Case been, in substance, sustained by this court. Draper vs. 
Oswego County Fire Relief Association, 190 N. Y. 12, 82 N. E. 
755. Numerous other authorities are referred to on the brief for 
the respondent which I do not deem it necessary to consider here. 
It is insisted by counsel for the appellant that the Ames Case 
had reference to the powers of a general agent, while the case at 
bar does not disclose the nature of the agency of Becker. An 
examination of the record in the Ames Case fails to disclose that 
Zimmerman was a general agent. On the contrary, the nature 
of his agency was identical with the agency of Becker in this case. 
In both cases the insurance was solicited, the application signed, 
the policy delivered, and premium: received by the respective 
agents. In the Russell Case Judge Edward T. Bartlett said :— 
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“In the case at bar there is no evidence of a course of business 
between the company and the insured, nor was it shown that the 
general agent had power to waive payment of the first premium. 
On the contrary, the plaintiff put in evidence the contract between 
the company and its general agent, which showed affirmatively 
that he possessed no such power.” 176 N. Y. 188, 68 N. E. 255, 
98 Am. St. Rep. 656. 

In the case at bar, as before stated, the course of business be- 
tween Becker and the defendant was that Becker had at all times 
when he secured applications for insurance delivered the policy 
and received the premium, and the rules which were referred to 
do not disclose anything in conflict with the right of Becker to 
deliver the policy. The defendant sent the policy in question to 
Syracuse. Becker testified that it was given to him at the Syracuse 
office, and he took the same to deliver to Mr. McClelland. The 
policy in possession of Becker affords a presumption that he was 
authorized to deliver the same in accordance with the custom that 
had prevailed in all cases where he had secured the application. 
He was thus clothed with apparent authority to represent the de- 
fendant, and information imparted to him may be imputed to the 
defendant represented by him. Presumably Becker was aware 
of the provisions in the application. He was advised of what was 
believed to be the temporary indisposition of the assured, and 
that information he possessed for a period of four days before 
accepting the check for the premium. The rule is laid down in 
Story on Agency, § 140:— 

“Notice of facts to an agent is constructive notice thereof to 
the principal himself, where it arises from, or is at the time con- 
nected with, the subject-matter of his agency; for, upon general 
principles of public policy, it is presumed that the agent has com- 
municated such facts to the principal, and, if he has not, still, 
the principal having intrusted the agent with the particular busi- 
ness, the other party had a right to deem his acts and knowledge 
obligatory upon the principal.” 

In other words, the defendant company here was charged with 
all the knowledge that its agent, Becker, had in the transaction of 
the business with which he was intrusted and which had been 
the course of business existing between him and the defendant 
during the entire term of his agency. Neither does the fact that 
Becker secured the policy at the Syracuse office change the rule. 
Lewis vs. Guardian F. & L. Assurance Co., 181 N. Y. 392, 396, 
74 N. E. 224, 106 Am. St. Rep. 557. 

Counsel for defendant submits that Becker was merely a 
messenger. He does not undertake to state for whom Becker was 
acting in that capacity. It cannot be presumed that he was acting 
as messenger for the assured. He (Becker) had secured the 
application from the defendant or its agent in Syracuse. He was 
intrusted with the policy for delivery and the collection of 
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premium, as was the usual course of business between him and 
the defendant. In addition he had the power upon receiving an 
application to issue a binding slip, which would keep the insur- 
ance in force until the policy was issued, provided that the appli- 
cation were accepted, and this fact, although the binding slip was 
not issued in this case, is some evidence of the nature of his 
agency, and the information imparted to him may be imputed to 
the general agent of the company in Syracuse under the last case 
above referred to. In my opinion, the decision in the Ames Case 
is still the law of this state, and that decision was not in any wise 
modified by the decision in the Russell Case. | 

[3] The question was raised upon the argument that the com- 
plaint did not allege a waiver. The objection was not raised at 
the trial, but the trial proceeded upon the theory of waiver or 
estoppel. No motion on the ground that waiver or estoppel had 
not been pleaded was made to dismiss the complaint, and the 
objections made to evidence were not based upon such ground. 
The defendant asked to go to the jury on the question amongst 
others as to whether or not the agent had power to waive the 
condition in the application and whether or not the agent did 
waive the condition. Under such circumstances the objection 
cannot be raised for the first time upon appeal. 

The judgment herein should be affirmed, with costs to re- 
spondent. 

Willard Bartlett, C. J., and Chase, Collin, Cardozo, and Sea- 
bury, JJ., concur. Hiscock, J., not voting. 
Judgment affirmed. 























SUPREME COURT OF PENNSYLVANIA. 


ELIZABETH R. McDONALD, Executrix or THE EsTATeE or WILLIAM 


W. Rutey, Deceasep, APPELLANT, 





vs. 


COLUMBIAN NATIONAL LIFE INSURANCE COMPANY. 
(No. 317, January Term, 1915.)* 





Appeal from the judgment of the Court of C. P. No. 4, of Philadel- 
phia County. 


WALLING, J. 
The defendant is a Massachusetts life insurance company, in 
which William W. Ruley, plaintiff’s testator, took a $10,000 life 
policy, dated January 27, 1906. The Massachusetts statute pro- 
vides inter alia :— 











ns 


* Decision rendered, April 17, 1916. From a transcript. 
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“No policy of life or endowment insurance * * * shall become 
forfeit or void for nonpayment of premium after three full 
annual payments have been made thereon; but in the case of de- 
fault of the payment of any subsequent premium, then without 
any further stipulation or act such policy shall be binding upon 
the company for the amount of paid-up insurance which the 
then net value of the policy * * * will purchase as a net single 
premium * * * and such default shall not change or affect the 
conditions or terms of the policy, except as regards the payments 
of premiums and the amount payable thereon. * * * But any 
company may contract with its policyholders to furnish, in lieu of 
the paid-up insurance provided for in this secticn, any other form 
of life insurance lawful in this Commonwealth of not less value.” 

(See section 76 of the Revised Laws of Massachusetts of 1902, 
page 1156, chapter 118.) The policy stipulates that :— 

“Failure to pay any premium when due will void this policy 
and forfeit all premiums to the company, except as herein 
provided.” 

And, after payment of premiums for three years if there 
is no indebtedness against the policy, gives the insured options in 
substance, viz. :— 

Ist. To change this policy for a paid-up policy. 

2nd. To take the full cash value. 

3rd. To use the cash value in reduction of premiums on a new 
policy. 

4th. To use the cash value to purchase paid-up insurance. 

5th. To use the cash value to purchase extended insurance. 

6th. The cash value may be used to purchase an annuity for 
life or for a limited term. 

Except as above stated the policy makes no mention as to 
when such options must be exercised. In each of the three years, 
1907, 1908 and 1909, the insured, although he had thirty days of 
grace, permitted said policy to lapse for nonpayment of premium; 
but it was as often reinstated on compliance by him with the 
regulations of the defendant. 

In 1910, the insured again suffered a lapse of said policy for 
a like reason; and shortly thereafter, to wit, on March 3, 1910, 
made effort to have said policy again reinstated by forwarding 
to the company a health certificate and also his check and notes 
for unpaid premium. The case was examined and considered by 
the defendant, but the policy was not reinstated. And on 
March 16, 1910, the company wrote Mr. Ruley, the insured, that, 
owing to the nonpayment of premium due January 27, 1910, his 
policy was on a paid-up basis. Such letter was accompanied by 
a printed slip to that effect, for attachment to his policy. And 
later, on March 24, 1910, the defendant’s agent returned said 
check and notes to the assured in a letter stating that the re- 
instatement of his policy had been indefinitely postponed. Mr. 
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Ruley employed an attorney in an effort to secure such reinstate- 
ment, but, before any legal action was had, died on April 5, 1910, 
without having exercised any such options. 

At the time of the lapse of said policy in 1910, it had a paid-up 
insurance value of $760 and cash value of $300, which latter would 
have purchased extended insurance for the full face of the policy, 
to wit, $10,000, for the term of four years and two hundred and 
thirty-eight days. For which amount plaintiff made demand in the 
proofs of loss and later brought this suit. Defendant admitting 
its liability for the $760 paid same to plaintiff, and the suit pro- 
ceeded for the balance of the $10,000. The trial judge, for 
reasons cogently stated, directed a verdict for the defendant, on 
which judgment was entered. 

The policy by its terms lapsed after thirty days’ default in 
payment of premium, and, under the Massachusetts statute, auto- 
matically became a paid-up life policy for $760. This was by 
operation of law and not from affirmative action of either party. 
The insured sought in vain to have it reinstated, but never re- 
quested that its cash value be used to purchase extended in- 
surance. 

By the policy, such options were given to the insured, and in 
our opinion must be exercised by him; especially that with 
reference to the purchase of extended insurance on his life. It is 
no more possible to procure valid life insurance on a dead man 
than valid fire insurance on a burned building. And, as in this 
case such extended insurance was neither sought for nor obtained 
during the life of the insured, it cannot be secured later. The 
option was personal to him and cannot be exercised after the 
rights and liabilities of the parties have been fixed by his death. 
Unless the insured elects to take extended insurance the right 
thereto is lost; Michigan Mutual Life Insurance Company vs. 
Mayfield, Admr., 96 S. W. 607 (Ky. Court of Appeals); Balt- 
haser vs. Illinois Life Insurance Company, 110 S. W. 258 (Ky. 
Court of Appeals); see Sugg vs. Equitable Life, 94 S. W. 
(Tenn.) and Blake vs. International Life, 123 Cal. 470 S. C. 56, 
Pacific Reporter, 101. 

Except as otherwise provided, the nonpayment when due of the 
premium on a life insurance policy causes a forfeiture thereof: 
Lantz vs. Insurance Company, 139 Pa. 546; Rhodes vs. Insur- 
ance Company, 55 Pa. Superior Court 233. However, its pro- 
visions when doubtful will be construed favorably to the assured. 
It is not necessary to decide whether said options could have been 
exercised by the insured after default, for in any event we are 
satisfied they could not after his death. 

The assignments of error are overruled and the judgment is 
affirmed. 
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SUPREME COURT OF NORTH CAROLINA. 


SCARBOROUGH et At. 


vs. 


AMERICAN NAT. INS. CO. (No. 321.)* 


1, INSURANCE—LIFE INSURANCE—POLICIES—RISK. 


An ordinary life policy, which contained a provision that it should be 
incontestable within two years after date of issue, provided premiums 
have been paid, and except for fraud, does not cover death of in- 
sured as the result’ of execution for crime, though such risk was not 
excepted. 

(For other cases, see Insurance, Cent. Dig. § 1145; Dec. Dig. § 438.) 


2. INSURANCE—LIFE INSURANCE—“INCONTESTABLE” 
CLAUSE. 

A clause in an ordinary life policy, providing that it should be “incon- 
testable” after two years from its date, except for fraud, providing 
premiums have been paid, merely means that the provisions of the 
policy will not be contested, and is not a waiver by the insurance 
company of the right to defend against a risk, as that of execution of 
insured for crime, which was never assumed. 


(For other cases, see Insurance, Cent. Dig. § 1145; Dec. Dig. § 438.) 
(For other definitions, see Words and Phrases, First and Second Series, 
Incontestable. ) 


Appeal from Superior Court, Durham County; Allen, Judge. 

Action by J. C. Scarborough and others against the American Na- 
tional Insurance Company. From a judgment for plaintiffs, defendant 
appeals. Reversed. 


McLendon & Hedrick, of Durham, for Appellant. 
Manning, Everett & Kitchin, of Durham, for Appellees. 


Brown, J. 

The defendant insured the life of Willie Bell, payable to his 
mother, Kitty Bynum, with right to change the beneficiary. The 
plaintiffs are the beneficiaries, and are entitled to recover if the 
policy is in force. Willie Bell, the insured, was electrocuted on 
the 8th day of July, 1915, in accordance with the sentence of the 
law, for the crime of murder. The policy contains no provision 
stipulating either for or against the liability of the company in the 
event the insured’s life was taken in punishment for the violation 
of the laws of the state. The policy does, however, contain this 
provision :— 

“This policy shall be incontestable after two years from its date 
of issue for the amount due, provided premiums have been duly 
paid, except for fraud.” 


* Decision rendered, April 12, 1916. 88 S. E. Rep. 482. 
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[1] Upon the facts stated, the only question presented on this 
appeal is: Does an ordinary life insurance policy, in the absence of 
any provision in regard thereto, insure against death by act of the 
law administered as a punishment for the commission of a capital 
felony? We do not think that the parties to the contract con- 
templated such an extraordinary risk, or that the terms of the 
policy include it. If such a stipulation had been inserted in the 
policy, it would be insurance against the commission of crime, 
and void as against sound principles of public policy. 

This identical case, as far as our researches show, was first de- 
cided by the House of Lords in the case of Amicable Insurance 
Society vs. Bolland, 2 Dow & Clark, 1, known as the Fauntleroy 
Case. It was there held by the House of Lords that, though the 
policy did not contain an exception of the liability of the insurer, 
in the event the assured came to his death by the hands of the law, 
the exception would be implied, for the reason that an express 
contract for liability in such event would contravene sound prin- 
ciples of public policy, as well as good morals. The doctrine 
asserted in the Fauntleroy Case that death by the hands of public 
justice as a punishment for the commission of crime avoids a 
contract of life insurance is said by the Supreme Court of Ala- 
bama never to have been questioned, though the case itself may 
have led to the very general introduction of the exception into 
policies. Knights of the Golden Rule vs. Ainsworth, 71 Ala. 447, 
46 Am. Rep. 332. As is said in that case :— 

“The extinction of life by disease or by accident, not by suicide 
voluntary and intentional by the assured, while in his senses, is the 
risk intended; and it is not intended that, without the hazard of 
loss, the assured may safely commit crime. Bliss on Life Ins. 
§§ 242, 243.” 

See Vance on Life Ins. page 524. 

This question was decided by the Supreme Court of the United 
States in the well-known case of McCue vs. Northwestern Life In- 
surance Co., 223 U. S. 234, 32 Sup. Ct. 220, 56 L. Ed. 419, 38 
I. R. A. (N. S.) 57, and in the case of Burt vs. Life Insurance 
Co., 187 U. S. 362, 23 Sup. Ct., 139, 47 L. Ed. 216. In the 
former case it is stated :— 

“The question was before this court in Burt vs. Union Central 
Life Insurance Co. In the policy passed on, as in the policy in 
the case at bar, there was no provision excluding death by the 
law. It was decided, however, that such must be considered its 
effect, though the policy, contained nothing covering such con- 
tingency. ‘These direct questions were asked: ‘Do insurance 
policies insure against crime? Is that a risk which enters into 
and becomes a part of the contract?’ And answering, after dis- 
cussions, we said: * * * ‘It cannot be that one of the risks 
covered by a contract of insurance is the crime of the insured. 
There is an implied obligation on his part to do nothing to wrong- 
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fully accelerate the maturity of the policy. Public policy forbids 
the insertion in a contract of a condition which would tend to 
induce crime, and as it forbids the introduction of such stipulation 
it also forbids the enforcement of the contract under circum- 
stances which cannot be lawfully stipulated for.’ ” 

In Ritter vs. Mutual Life Ins. Co., 169 U. S. 139, 18 Sup. 
Ct. 300, 42 L. Ed. 693, it was held that a life insurance policy 
taken out by the insured for the benefit of his estate was avoided 
when one of sound mind intentionally took his life, irrespective of 
the question whether there was a stipulation in the policy or not, 
and the conclusion was based, among other considerations, upon 
public policy the court saying :— 

“A contract, the tendency of which is to endanger the public 
interest or injuriously affect the public good, and which is sub- 
versive of sound morality, ought never to receive the sanction 
of the court of justice or be made the foundation of its 
judgment.” 

See Ritter vs. Mutual Life Ins. Co., supra; Sup. Com. 
Knights of Golden Rule vs. Ainsworth, supra; Plunkett vs. 
Sup. Com., I. O. H., 105 Va. 643, 55 S. E. 9; Hartman vs. 
Keystone Ins. Co., 21 Pa. 466; Hopkins vs. Northwestern 
Life Ins. Co. (C. C.) 94 Fed. 729; Bloom vs. Franklin Ins. Co.,. 
97 Ind. 478, 49 Am. Rep. 469. 

[2] The incontestable clause in this policy does not prevent 
the defendant from setting up the defense interposed in this. 
action. By the use of the term “incontestable” the parties must 
necessarily mean that the provisions of the policy will not be con- 
tested, and not that the insurance company agrees to waive the 
right to defend itself against a risk which it never contracted to 
assume. In Collins vs. Metropolitan Life Insurance Co., 27 Pa. 
Super. Ct. 356, the court in a case precisely like the one at bar, 
in construing the incontestable clause, used the following lan- 
guage :— 

“By its terms it is not the claim presented by the insured, irre- 
spective of the cause of death, which is made incontestable; it 
is merely the validity of the policy, as an obligation binding upor 
the company.” , 

The only case that at all militates against our conclusion is. 
Collins vs. Insurance Co., 232 Ill. 37, 83 N. E. 542, 14 L. R. A. 
(N. S.) 356, 122 Am. St. Rep. 54, 13 Ann. Cas. 129; but that 
decision seems to be based upon a provision of the state Con- 
stitution declaring that no conviction shall work a corruption of 
blood or forfeiture of estate. It is not necessary that we should 
discuss that case, except to say that we do not regard it as a 
precedent to be followed. ‘Those cases which are based upon 
statutes of descent and dower and the like, such as the Owens: 
Case, 100 N. C. 240, 6 S. E. 794, have no application where the: 
liability grows out of contract of insurance. 
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Upon the agreed statement of facts, the judgment of the 
superior court is reversed. Let judgment be entered in the court 
below in favor of the plaintiff against the defendant for the sum 
of $11.40, the sum tendered by the defendant and refused by 
the plaintiff. All the costs of this court and the superior court 
will be taxed against the plaintiff. 

Reversed. 


A @0@ 


KNIGHTS OF MODERN MACCABEES vs. GILLESPIE. 
(8 Div. 322.)* 


(Court of Appeals of Alabama.) 


1. INSURANCE— MUTUAL BENEFIT INSURANCE — ACTIONS— 
PLEADING. 


The form for a complaint on a life insurance policy issued for a definite 
term of years provided by Code 1907, § 5382, form 12, requiring the 
plaintiff to allege the term for which the policy was issued, does not 
apply to an action on a certificate in a mutual benefit organization 
which is in force only for so long a time as the member remains in 
good standing, and not for a definite term of years so that an allega- 
tion that the injury occurred while the policy was in full force and 
effect is sufficient. 


(For other cases, see Insurance, Cent. Dig. § 1996; Dec. Dig. § 815[1].) 


3. INSURANCE—APPLICATION—FRAUD—ACTUAL DECEIT. 


Under Code 1907, § 4572, providing that no misrepresentation in securing 
a policy of life insurance shall void the policy unless made with in- 
tent to deceive, or unless the matter misrepresented increased the 
risk, although a question in an application was not answered and this 
was done with intent to deceive, if it did not in fact deceive there 
was no ground for avoiding the policy. 


(For other cases, see Insurance, Cent. Dig. § 1859; Dec. Dig. § 723[2].) 


4. INSURANCE—MUTUAL BENEFIT—APPLICATION—MISREP- 
RESENTATION—WAIVER. 


Where it appears on the face of an application that a question is not an- 
swered or is imperfectly answered, the issuance of a policy without 
further inquiry by the insurer is waiver of the imperfection. 


(For other cases, see Insurance, Cent. Dig. § 1866; Dec. Dig. § 724[2].) 


5. INSURANCE—MUTUAL BENEFIT CERTIFICATE—PLEADING 
—SUFFICIENCY. 

A pleading in an action on a certificate alleging that the insurer with full 
knowledge by and through its officer, servant, or agent issued and 
delivered the policy with the true condition of the insured well and 
thoroughly understood, is sufficient to allege the authority of such 
officers or agents to make the waiver of a condition. 


(For other cases, see Insurance, Cent. Dig. § 1996; Dec. Dig. § 815[1].) 
* Decision rendered, Dec. 14, 1915. 71 South. Rep. 67. 
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8. INSURANCE—MUTUAL BENEFIT INSURANCE—CERTIFI- 
CATE—ACTIONS—EVIDENCE. 


Where the evidence showed without dispute that after knowledge of an 
injury to the insured the grand lodge officers of the insurer accepted 
premiums for a policy of accident insurance, it was unnecessary to 
determine to what extent the local officers could bind the insurer by 
waiver or estoppel. 


(For other cases, see Insurance, Cent. Dig. §§ 1909-1913, 1915, 1916; Dec. 
Dig. § 755[3].) 


Appeal from Circuit Court, Marshall County; W. W. Haralson, 
Judge. 

Action by William T. Gillespie against the Knights of the Modern 
Maccabees. Judgment for plaintiff, and defendant appeals. Affirmed. 


John A. Lusk & Son, of Guntersville, and A. E. Hawkins, of Albert- 
ville, for Appellant. 
McCord & Orr, of Albertville, for Appellee. 


WEISGUTH vs. SUPREME TRIBE OF BEN HUR. 
(No. 10321.)* 


(Supreme Court of Illinois.) 


5. INSURANCE— LIFE INSURANCE—CONSTRUCTION OF 
POLICY—WARRANTIES AND REPRESENTATIONS. 


Statements of a policy of life insurance will be construed as warranties 
only when the policy as a whole can be construed in no other way. 


(For other cases, see Insurance, Cent. Dig.*§ 560; Dec. Dig. § 265.) 


6. INSURANCE—LIFE INSURANCE — WARRANTIES — REPRE- 
SENTATIONS. 


A policy of life insurance, providing that all statements of the application 
are warranties, but that if any is untrue or fraudulent, it shall vitiate 
the policy, must be construed as making the statements representations 
only; it being impossible otherwise to give effect to the provision as 
to fraudulent answers. 


(For other cases, see Insurance, Cent. Dig. § 560; Dec. Dig. § 265.) 


7. INSURANCE—LIFE INSURANCE—WARRANTIES AND REP- 
RESENTATIONS—ACTIONS—DEFENSE. 

Where, under proper instructions, the court submitted the issue whether 
the insurer’s examining physician entered such statements after full 
disclosure of the true facts, the verdict for the beneficiary necessarily 
implied that he did, so that it was immaterial whether the statements, 
which were material to the risk, were representations or warranties. 


(For other cases, see Insurance, Cent. Dig. §§ 1011-1015; Dec. Dig. § 
379[4].) 


* Decision rendered, April 20, 1916. 112 N. E. Rep. 350. 
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8. INSURANCE—LIFE INSURANCE—WARRANTIES AND REP- 
RESENTATIONS—DISCLOSURE OF DISEASES—SUFFI- 
CIENCY. 


The insurer cannot defeat recovery on the ground of a material false 
representation that the insured had not had dropsy, when, on the 
examination, she described to the insurer’s physician her symptoms 
and treatment, including “tapping’ of her limbs, since such informa- 
tion was sufficient to indicate to a physician that she had had dropsy. 


(For other cases, see Insurance, Cent. Dig. § 687; Dec. Dig. § 291[4].) 


Error to Appellate Court, Fourth District, on Appeal from City Court 
of East St. Louis; Robt. H. Flannigan, Judge. 

Action by Josephine Weisguth against the Supreme Tribe of Ben Hur. 
To review a judgment of the Appellate Court affirming the judgment of 
the city court for plaintiff, defendant brings certiorari. Affirmed. 


C. E. Pope, of East St. Louis, for Plaintiff in Error. 
Dan’l McGlynn, of East St. Louis, for Defendant in Error. 


PUBLIC SAVINGS INS. CO. OF AMERICA vs. MANNING. 
(No. 8935.) * 


(Appellate Court of Indiana, Division No. 2.) 


1, INSURANCE—REPRESENTATION BY AGENT—AGREEMENT 
TO PAY PREMIUMS. 


The agent of an insurance company to collect premiums on industrial 
insurance, who agreed to pay the premiums temporarily while the 
beneficiary was out of work, acted as agent for the beneficiary, not 
for the insurance company, in making such payments, and his failure 
to make them is attributable to the beneficiary. 


(For other cases, see Insurance, Cent. Dig. § 127; Dec. Dig. § 98.) 


3. INSURANCE — FORFEITURE i NONPAYMENT — ESTOP- 
PEL—AUTHORITY OF AGENT 


Where a superintendent, designated in a answer of an insurance com- 
pany as its authorized representative, and who testified that his gen- 
eral duties were superintending the business in his jurisdiction, called 
upon the beneficiary under an industrial insurance policy with refer- 
ence to assuming payments thereon, and, knowing that the premiums 
had not been paid and that the policy had been reported as lapsed, 
referred the beneficiary to the agent to collect the premiums, who 
theretofore had agreed with the beneficiary that he would pay the 
premiums temporarily, and the latter collected the advance premium 
after stating that he had paid the premiums theretofore accrued, the 
company was estopped to claim a forfeiture for nonpayment of its 
premiums, notwithstanding a provision in the policy that no agent 
had authority to change or waive any of the provisions of the policy. 


(For other cases, see Insurance, Cent. Dig. § 947; Dec. Dig. § 373[1].) 
* Decision rendered, March 15, 1916. 111 N. E. Rep. 945. 
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4. INSURANCE—POLICIES—RESTRICTIONS ON AGENTS’ AU- 
THORITY. 

Provisions in insurance policies restricting the authority of agents are 
not literally enforced by the courts, regardless of attending circum- 
stances. 

(For other cases, see Insurance, Dec. Dig. § 90.) 









5. INSURANCE—PROVISIONS OF POLICY—RESTRICTION ON 
AGENT’S AUTHORITY—WAIVER. 

A provision of an insurance policy restricting the authority of an agent 
to waive the provisions of the policy may itself be waived. 

(For other cases, see Insurance, Cent. Dig. §§ 952-954; Dec. Dig. § 376[1].) 












6. INSURANCE—POLICY—ORAL AGREEMENT. 


Since oral contracts of insurance are valid, the provisions of a written 
contract may be waived orally. 


(For other cases, see Insurance, Cent. Dig. § 1018; Dec. Dig. § 383.) 








7. INSURANCE—PROVISIONS OF POLICY—WAIVER—AUTHOR- 
ITY OF AGENTS. 

Since a corporation can act only through some agent, the corporation’s 
waiver of the provisions of its policy restricting the authority of 
agents may be made by agents. 

(For other cases, see Insurance, Cent. Dig. §§ 952-954; Dec. Dig. § 376[1].) 










8 INSURANCE—FORFEITURE FOR NONPAYMENT — WAIVER 
+FALSE STATEMENT BY AGENT 

Where the collecting agent of an insurance company who had agreed to 
pay the premiums temporarily, in making a later collection stated 
that he had paid the previous premiums, his representation was as to 
a matter of fact outside the policy, not a waiver of the provisions of 
the policy regarding forfeiture, and is binding on the company under 
the general rules of agency. 

(For other cases, see Insurance, Dec. Dig. § 388[2].) 














OF POLICY —INDUSTRIAL 





9. INSURANCE — CONSTRUCTION 
INSURANCE. 

In view of the nature of industrial insurance and class of people with 
whom the company deals, courts are justified in giving effect to slight 
circumstances in order to prevent a forfeiture based on some pro- 
vision of the contract inserted for the benefit of the insurance com- 
pany. 

(For other cases, see Insurance, Cent. Dig. § 295; Dec. Dig. § 146[3].) 














Appeal from Circuit Court, Rush County; John D. McGee, Judge. 
Action by William E. Manning, as administrator of the estate of 
Maxie W. Manning, deceased, against the Public Savings Insurance 
Seeeeny of America. Judgment for the plaintiff, and defendant appeals. 

rmed. 










Eugene C. Miller, of Indianapolis, and Benjamin F. Miller and Wat- 
son, Titsworth & Green, all of Rushville, for Appellant. 
Will M. Sparks and A. L.,Gary, both of Rushville, for Appellee. 
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GARRETSON vs. WESTERN LIFE INDEMNITY CO. 
(No. 30684.) * 


(Supreme Court of Iowa.) 


1. INSURANCE—REINSURANCE—LIABILITY OF REINSURER. 

A reinsurer is liable either under its reinsurance contract or a subse- 
quent agreement with the assured, who may accept the reinsurance or 
sue the original company for damages. 


(For other cases, see Insurance, Cent. Dig. § 1817; Dec. Dig. § 684.) 


2. INSURANCE—REINSURANCE—LIABILITY OF REINSURER. 

If the assured accepts reinsurance, paying premiums thereunder, he is 
bound by its terms, and cannot recover from the reinsurer on the 
original policy, unless the reinsurance contract, in terms or by neces- 
sary implication, contains an agreement to assume the original policy. 

(For other cases, see Insurance, Cent. Dig. § 1817; Dec. Dig. § 684.) 


3. INSURANCE—REINSURANCE—LIABILITY OF REINSURER. 

Where the new policy of a reinsurer was again reinsured without agree- 
ment to assume the original policies, the liability of the second rein- 
surer could not be determined by the statutes of another state gov- 
erning the liability of the first reinsurer. 

(For other cases, see Insurance, Cent. Dig. § 1817; Dec. Dig. § 684.) 


4. INSURANCE—REINSURANCE—LIABILITY OF REINSURER. 

The liability of a reinsurer must be determined by the law of the state 
wherein the contract of reinsurance upon which the beneficiary relies 
was made. 

(For other cases, see Insurance, Cent. Dig. §§ 1811, 1812, 1818, 1819; Dec. 
Dig. § 679.) 


5. INSURANCE—REINSURANCE—LIABILITY OF REINSURER. 

The liability of a reinsurer must be determined, either by the laws of the 
state wherein the reinsurance contract was made, or the laws of 
another state wherein the assured or his beneficiary accepted the 
reinsurance. 

(For other cases, see Insurance, Cent. Dig. §§ 1811, 1812, 1818, 1819; Dec. 
Dig. § 679.) 


6. INSURANCE—REINSURANCE—LIABILITY OF REINSURER. 

Where there were several successive contracts of reinsurance, the last 
reinsurer was not liable on the earlier reinsurance further than to the 
extent to which it agreed to assume them, and could not be governed 
by the law of the other state where such earlier contracts were made. 

(For other cases, see Insurance, Cent. Dig. §§ 1811, 1812, 1818, 1819; Dec. 
Dig. § 679.) 


7. INSURANCE — REINSURANCE—LIABILITY OF REINSURER 
—ACCEPTANCE OF REINSURANCE—EVIDENCE. 


Evidence, considered with conditions of agreements between the reinsurert 
and assured, held to show acceptance by the assured of the reinsur- 
ance so as to bind the assured and his beneficiaries. 


(For other cases, see Insurance, Cent. Dig. § 1823; Dec. Dig. § 686.) 


* Decision rendered, April 4, 1916. 157 N. W. Rep. 160. 
Vol. XLVII—41. 
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8. INSURANCE—REINSURANCE—LIABILITY OF REINSURER. 


Default in payment of a premium to the reinsurer, followed by express 
agreement to revival of the policy of such reinsurer, without stipulation 
as to the original policy, relieves the reinsurer of any responsibility 
under the original. 


(For other cases, see Insurance, Cent. Dig. § 1817; Dec. Dig. § 684.) 


9. INSURANCE—REINSURANCE—LIABILITY OF REINSURER— 
ESTOPPEL. 


Statements and representations of reinsurer, though extravagant, made 
long prior to acceptance of reinsurance contract by assured, and with- 
out reference to the reinsurance contract, cannot be considered the 
inducement for acceptance thereof, so as to estop the reinsurer from 
pleading such acceptance. 


(For other cases, see Insurance, Cent. Dig. § 1823; Dec. Dig. § 686.) 


10. INSURANCE—REINSURANCE—LIABILITY OF REINSURER— 
ESTOPPEL. 

The. pleading of false and fraudulent representations by the reinsurer to 
the assured cannot, of itself, be relied upon as an estoppel, but the 
necessary elements of estoppel must be proved, although the false and 
fraudulent representations might be proof of sufficient ground for an 
action at law for damages or for rescinding the contracts. 


(For other cases, see Insurance, Cent. Dig. § 1823; Dec. Dig. § 686.) 


Appeal from District Court, Polk County; W. S. Ayres, Judge. 


I. H. Tomlinson and Jas. A. Merritt, both of Des Moines, for Ap- 
pellant. 

Coffin & Hippee, of Des Moines, and Thomas J. Graydon, of Chicago, 
Ill., for Appellee. 


ore 


UHL vs. LIFE & ANNUITY ASS’N. (No. 19939.)* 


(Supreme Court of Kansas.) 


1. INSURANCE—FRATERNAL BENEFICIARY SOCIETY — 
CHANGE IN BY-LAWS. 

Where a member of a fraternal beneficiary society agrees to be bound by 
future amendments to its laws, a reservation is implied that the 
changes are to be fair and reasonable. 

(For other cases, see Insurance, Cent. Dig. § 1855; Dec. Dig. § 719[1].) 


2. INSURANCE—FRATERNAL BENEFICIARY SOCIETY — 
“NECESSARY” CHANGES IN BY-LAWS. 

In order to be deemed necessary to the purposes of a fraternal beneficiary 
society, a change in its by-laws need not be indispensable to that end. 
If it is reasonably adapted thereto, the requirement is met. 

(For other cases, see Insurance, Cent. Dig. § 1833; Dec. Dig. § 693.) 

(For other definitions, see Words and Phrases, First and Second Series, 
Necessary.) 


* Decision rendered, March 11, 1916. 155 Pac. Rep. 926. Syllabus by the 
Court. 
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3. INSURANCE—FRATERNAL BENEFICIARY SOCIETY— 
CHANGE IN BY-LAWS— REASONABLENESS — QUESTION 
OF LAW. 

Whether changes made in the by-laws, which affect the rights of a mem- 
ber in such an association, are fair and reasonable is ordinarily a 
question of law, where the ‘detailed facts are not in controversy. 


(For other cases, see Insurance, Cent. Dig. § 1833; Dec. Dig. § 693.) 


4. INSURANCE— FRATERNAL BENEFICIARY SOCIETY— 
CHANGE IN RATES—REASONABLENESS. 


The rates of a fraternal beneficiary society as fixed by a change in the 
by-laws held not to be unreasonably high. 


(For other cases, see Insurance, Cent. Dig. § 1855; Dec. Dig. § 719[3].) 


5. INSURANCE— FRATERNAL BENEFICIARY SOCIETY—NON- 
FORFEITABLE CERTIFICATE—CHANGE IN BY-LAWS— 
REASONABLENESS. 

Where the certificate held by a member of a fraternal beneficiary society 
provides that after a certain time it shall be nonforfeitable, and that 
he shall be entitled to a paid-up certificate in proportion to the number 
of payments he has made, a change is unreasonable which denies him, 
unless he shall make further payments, any benefit whatever from his 
— present share of a reserve fund which has already accu- 
mulate 


(For other cases, see Insurance, Cent. Dig. § 1855; Dec. Dig. § 719[1].) 


Appeal from District Court, Smith County. 
Action by Leonard C. Uhl against the Life & Annuity Association. 


From judgment for plaintiff, defendant appeals. Reversed and remanded, 
with directions. 


Allen & Allen, of Topeka, and A. R. Lamb, of Coffeyville, for Ap- 
pellant. 


A. W. Relihan, L. C. Uhl, Jr., L. C. Uhl, Sr., and E. S. Rice, all of 
Smith Center, for Appellee. 


A OG 


SUPREME COUNCIL CATHOLIC KNIGHTS OF 
AMERICA vs. FENWICK er At.* 


(Court of Appeals of Kentucky.) 


1. INSURANCE — FRATERNAL INSURANCE—FORM OF CER- 
TIFICATE—RETROSPECTIVE STATUTE. 

Ky. St. § 679, enacted in 1893 (Laws 1893, c. 171) and, before its amend- 
ment in 1906 (Laws 1906, c. 141) making it inapplicable to fraternal 
societies, providing that the certificates of associations referring to 
the by-laws or rules either as forming part of the certificate or hav- 
ing any bearing on the contract shall have such by-laws attached, 
applied to certificates issued prior to its adoption, and hence required 
that by-laws passed in 1899 and 1904 making changes in the amount 
of assessments be attached to the certificate. 


(For other cases, see Insurance, Cent. Dig. § 1855; Dec. Dig. § 719[3].) 
* Decision rendered, March 21, 1916. 183 S. W. Rep. 906. 
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4. INSURANCE — CERTIFICATES — ADOPTION OF BY-LAWS— 
STATUTE—ESTOPPEL. 

That the holder of a certificate pays illegal assessments levied against his 
certificate in violation of his contract, rather than take the possible 
chance of having his certificate forfeited, does not estop him or his 
beneficiary from questioning the legality of subsequent similar assess- 
ments. , 

(For other cases, see Insurance, Cent. Dig. § 1885; Dec. Dig. § 738.) 


5. INSURANCE—FRATERNAL INSURANCE—INVALID ASSESS- 
MENTS—RECOVERY. 

Where assessments as increased by by-laws were invalid because the by- 
laws were not attached to the certificate, the insured or his bene- 
ficiary, if the excess of the illegal assessments over the legal assess- 
ments was sufficient to pay all the assessments that could have been 
legally levied against his certificate to his death, might recover on the 
certificate. 

(For other cases, see Insurance, Cent. Dig. §§ 1903, 1905; Dec. Dig. § 
753[1].) 

6. INSURANCE—FRATERNAL INSURANCE—INVALID ASSESS- 
MENTS—RECOVERY—BURDEN OF PROOF. 

In such case, the burden of showing such excess was on the beneficiary. 

(For other cases, see Insurance, Cent. Dig. §§ 1999, 2000; Dec. Dig. § 
817[1].) 
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7. INSURANCE—FRATERNAL INSURANCE—INVALID ASSESS- 
MENTS—RECOVERY—EVIDENCE. 

In such case, where the evidence did not show that the excess of the illegal 
assessments over the legal assessments was sufficient to continue the 
certificate in force to the insured’s death, the trial court’s finding that 

the excess was sufficient was based on speculation, instead of fact, and 
required a new trial. 

(For other cases, see Insurance, Cent. Dig. § 2006; Dec. Dig. § 819[1].) 


10. INSURANCE—FRATERNAL SOCIETIES—INVALID ASSESS- 
MENTS—RECOVERY. 

Where a fraternal benefit association exacted illegal assessments and the 
insured paid them in the belief that they were authorized by law, the. 
beneficiary was entitled to recover the excess of the illegal over the 
legal assessments, after deducting sufficient to pay all legal assessments 
and continue the certificate to the insured’s death. 

(For other cases, see Insurance, Cent. Dig. § 1888; Dec Dig. § 743.) 


11. INSURANCE—FRATERNAL BENEFICIARY INSURANCE—IN- 
VALID ASSESSMENTS—RECOVERY—INTEREST. 

In such case, and in view of the fact that no demand for payment was 
ever made prior to the bringing of the suit, plaintiff was not entitled 
to interest on the certificate prior to the beginning of the action. 

(For other cases, see Insurance, Cent. Dig. § 1982; Dec. Dig. § 799.) 


Appeal from Circuit Court, Union County. _ é 
Action by Isabella Fenwick and others against Supreme Council 
Catholic Knights of America. Judgment for plaintiffs, and defendant 
appeals, and plaintiffs prosecute a cross-appeal. Reversed and remanded 


for new trial. 


Allen & Miller, of Morganfield, and Frederick H. Bacon, of St. Louis, 


Mo., for Appellant. 
Drury & Drury, of Morganfield, for Appellees. 
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O’BRIEN et at. vs. GRAND LODGE A. O. U. W. OF 
MASSACHUSETTS er at.* 
(Supreme Judicial Court of Massachusetts.) 


1. INSURANCE—MUTUAL BENEFIT SOCIETIES—PERSONS EN- 
TITLED TO BENEFITS. 


Under Rev. Laws, c. 119, § 6, relating to the payment of benefits by 
fraternal benefit orders and under the by-laws of a beneficial society 
entitling the heirs at law to the benefits where the person designated 
died before the insured and there was no further designation of 
beneficiary, the stepdaughter of an insured who was not an heir could 
not recover against the heirs in such case notwithstanding the parol 
promise of the insured that if the stepdaughter would pay the assess- 
ment she should receive the proceeds of the certificate. 


(For other cases, see Insurance, Cent Dig. §§ 1943, 1974; Dec. Dig. § 785.) 


2. INSURANCE—MUTUAL BENEFIT ORDERS—RIGHT TO 
BENEFITS—EQUITIES OF CLAIMANT. 

But the advancements by the stepdaughter having been beneficial in pre- 
serving the property she was entitled to be reimbursed by the heirs 
for the advancements and interest. 

(For other cases, see Insurance, Cent. Dig. §§ 1936, 1976; Dec. Dig. § 797.) 


Report from Superior Court, Suffolk County; Frederick Lawton, 
Judge. 

Action by Martin O’Brien and others against the Grand Lodge of 
the Ancient Order of United Workmen of Massachusetts, in which 
Margaret T. Scannell was allowed to interplead. Report by the justice of 
the superior court for the decision of the Supreme Judicial Court. Judg- 
ment for plaintiffs, with allowance ordered for claimant for money ad- 
vanced. 


P. B. Kiernan, of Boston, for Plaintiffs. 
Hurlburt, Jones, Cabot & Hall and Abbot P. Mill, all of Boston, 
for Claimant. 


* Decision rendered; March 3, 1916. 111 N. E. Rep. 955. 


FIDELITY MUT. LIFE INS. CO. vs. ELMORE. (No. 17496.)* 


(Supreme Court of Mississippi, Division B.) 


INSURANCE—AVOIDANCE OF. POLICY—STATEMENTS AS TO 
HEALTH. 

Under a policy provision that all statements of the insured shall, in the 
absence of fraud, be deemed representations and not warranties, the 
company cannot contest payment on his death, relying on the “con- 
tinued good health” clause of his application and his illness when 


* Decision rendered, April 3, 1916. Suggestion of error overruled, April 
17, 1916. 71 South. Rep. 305. 
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applying for or being delivered his policy, unless it can show he 
fraudulently concealed his ill health when he received the policy. 


(For other cases, see Insurance, Cent. Dig. § 540; Dec. Dig. § 256[2].) 


Appeal from Circuit Court, Grenada County; J. A. Teat, Judge. 

Action by L. R. Elmore, administrator, against the Fidelity Mutual 
Life Insurance Company. From a judgment for the plaintiff, defendant 
appeals. Affirmed. 


McLean & Carothers, of Grenada, for Appellant. 
B. L. Mayes, of Jackson, for Appellee. 


FIDELITY MUT. INS. CO. vs. OLIVER. (No. 17581.)* 


(Supreme Court of Mississippi, Division B.) 


1, INSURANCE—LIFE POLICIES—-CONTRACTS. 


A life policy provided that if any premium should not be paid when due, 
the policy should lapse after thirty days, but could be revived if the 
insured, being in good health, should present a reinstatement cer- 
tificate, which reinstatement was subject to the approval of the 
president or vice-president and medical director of the insurer. Held, 
that the policy automatically lapsed when insured failed to pay the 
premium and the interest on a policy loan, and was not revived by 
the insured’s application for reinstatement and tender of the amount 
due, which was never accepted by the insurer. 


(For other cases, see Insurance, Cent Dig. § 891; Dec. Dig. § 349[1].) 


2. INSURANCE—LIFE POLICIES—EXTENDED INSURANCE. 


Where insured, who had paid ten annual premiums on a life policy, pro- 
cured a loan to the full value of the policy and then defaulted in 
payment of premiums, interest and principal, the insurance was not 
extended under a nonforfeiture clause declaring that after three full 
years’ premiums should have been paid the policy should be auto- 
7 extended on nonpayment, provided it should be free from 

ebt. 


(For other cases, see Insurance, Cent. Dig. § 935; Dec. Dig. § 367[1].) 


Jud Appeal from Circuit Court, Sunflower County; R. C. McBee, Special 
udge. 

Action by Mrs. Rena C. Oliver against the Fidelity Mutual Insurance 
Company. From a judgment for plaintiff, defendant appeals. Reversed 
and dismissed. 


Moody & Williams, of Indianola, for Appellant. 
F, E. Everett, of Indianola, for Appellee. 


* Decision rendered, April 3, 1916. 71 South. Rep. 302. 
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MASONIC BENEFIT ASS’N OF STRINGER GRAND 
LODGE OF MISSISSIPPI vs. DOTSON. (No. 17442.)* 


(Supreme Court of Mississippi, Division A.) 


INSURANCE—MUTUAL BENEFIT INSURANCE—STATUS— 
“LIFE INSURANCE COMPANY.” 


Under Code 1906, § 2598, declaring all corporations, associations, part- 
nerships, or individuals doing business in the state under any charter, 
contract, agreement, or statute of any state involving the payment of 
money or other things of value to families or representatives of policy 
and certificate holders or members, conditioned on the continuance or 
cessation of human life, or involving an insurance, guaranty, con- 
tract, or pledge for the payment of endowments for annuities, or who 
shall employ agents to solicit such business, shall be deemed life in- 
surance companies, and be subject to the laws governing such compa- 
nies, a fraternal benefit association is a “life insurance company,” so 
that it may be sued in the county in which the beneficiary resides, 
under the express provision of sections 687 and 

(For other cases, see Insurance, Cent. Dig. § 1992; Dec. Dig. § 811.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Life Insurance Company.) 


° 
Appeal from Chancery Court, Leflore County; M. E. Denton, Chan- 
cellor. 
Suit by the Masonic Benefit Association of Stringer Grand Lodge of 
the State of Mississippi against Eliza Dotson, for injunction to annul a 
former decree against complainant on behalf of defendant. Decree for 
defendant, and complainant appeals. Affirmed. 


Lomax & Tyson, of Greenwood, for Appellant. 
S. R. Coleman, of Greenwood, and R. H. & J. H. Thompson, of Jack- 
son, for Appellee. 


* Decision rendered, March 27, 1916. 71 South. Rep. 266. 


0g 


MONTGOMERY, SuHeEnrirFr, ET. AL: vs. MUTUAL LIFE INS. 
CO. or NEw York ET AL. (No. 17981.)* 


(Supreme Court of Mississippi, Division B.) 


2. INSURANCE—SURRENDER— REIMBURSEMENT OF PERSON 
PAYING PREMIUMS. 


After a wife’s death, her husband paid two premiums on a policy on his 
life which had been assigned to the wife, and subsequently surren- 
dered the policy in exchange for a paid-up policy. Afterwards, the 
husband and the wife’s administrator surrendered the paid-up policy 
upon payment of its cash surrender value. The premiums paid by 
the husband with interest then amounted to more than the surrender 
value. Held, that the administrator properly paid this amount to the 


* Decision rendered, March 20, 1916. 71 South. Rep. 162. 
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husband; the payments by the husband having inured to the benefit of 
his cobeneficiaries, the heirs of the wife. 


(Foe ay cases, see Insurance, Cent. Dig. §§ 194, 524-530; Dec. Dig. 


‘ Appeal from Chancery Court, Lincoln County; P. Z. Jones, Chan- 
cellor. , 

Action by T. H. Montgomery, Sheriff and administrator, and another, 
against the Mutual Life Insurance Company of New York and others. 
From a decree dismissing the bill, plaintiffs appeal. Affirmed. 


M. McCullough, of Brookhaven, for Appellants. 
R. H. Thompson and J. H. Thompson, both of Jackson, and H. Cas- 
sedy and J. W. Cassedy, both of Brookhaven, for Appellees. 


——_—-@ee—— —- 


SYKES vs. ARMSTRONG. (No. 17389.)* 
(Supreme Court of Mississippi, Division A.) 


1. INSURANCE— MUTUAL BENEFIT INSURANCE— RIGHT OF 
BENEFICIARY. 


The beneficiary in a mutual benefit policy has no vested interest in it dur- 
ing the life of the insured, but has only an inchoate, imperfect right 
until the death of the insured, so that the proceeds were no part of 
the estate of the beneficiary of the insured, who had predeceased him. 

(For other cases, see Insurance, Cent. Dig. §§ 1943, 1949, 1974; Dec. Dig. 
§§ 783, 785.) 


3. INSURANCE—MUTUAL BENEFIT INSURANCE—BENEFITS— 
PROVISIONS OF CHARTER AND BY-LAWS. 


Under a provision in the constitution ang by-laws of a mutual benefit 
order declaring its purpose to be to provide a fund to be paid to the 
widows, orphans, etc., of deceased members, liberally construed so 
as to effect the stated purpose, the proceeds, after the death of the 
beneficiary named in the policy, and when there was no other named 
beneficiary, would go to the widow, orphans, etc., of the insured in 
the amounts that they would have inherited from the deceased in 
case of his intestacy, as if it was a part of his estate, to be dis- 
tributed by his administrator as a trust fund for the benefit of a 
surviving wife and children, subject, however, to the costs of the 
administration of the insured’s estate. 


(For other cases, see Insurance, Cent. Dig. §§ 1943, 1974; Dec. Dig. § 785.) 


4. INSURANCE—BENEFITS—LAPSE. 


In no case where there are any of the class living who are designated as 
probable beneficiaries in a policy of a benefit association does the in- 
surance entirely lapse or become uncollectible. 


(For other cases, see Insurance, Cent. Dig. §§ 1943, 1974; Dec. Dig. § 785.) 


Appeal from Chancery Court, Monroe County; J. Q. Robins, Chan- 
cellor. 


* Decision rendered, March 27, 1916. 71 South. Rep. 262. 
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Clara E. Sykes excepted to the final accounts of James D. Armstrong, 
administrator of the estate of Alice Sykes, deceased, and also of the 
estate of W. M. Sykes, deceased. Decree for the administrator overruling 
exceptions, and the exceptor appeals. Affirmed in part and reversed in 
part. 


Paine & Paine, of Aberdeen, for Appellant. 
Chas. L. Tubb, of Amory, for Appellee. 


WHITE er au. vs. WHITE. (No. 17497.)* 


(Supreme Court of Mississippi, Division A.) 


1, INSURANCE—MUTUAL BENEFIT INSURANCE—BY-LAWS OF 
ASSOCIATION. 


Where a member of a fraternal insurance order, after delivering to his wife 
a policy naming his minor child as beneficiary, left his wife and un- 
lawfully cohabited with another woman, and by means of a false affi- 
davit that the policy had been mislaid and could not be found secured 
the issuance of a new policy, payable to his paramour and illegitimate 
son, objections that the second policy was not issued in accordance 
with the by-laws of the order can be raised only by the order, and 
are not available to the original beneficiary; the:order having re- 
quired the rival claimants to interplead. 


(For other cases, see Insurance, Cent. Dig. § 1954; Dec. Dig. § 784[6].) 


2. INSURANCE—MUTUAL BENEFIT INSURANCE—POLICIES. 


Where, on affidavit by a member that the original policy of insurance had 
been lost or mislaid, a fraternal insurer issued a new policy, payable 
to a different beneficiary, and the insurer did not question the validity 
of the second policy, such policy, notwithstanding the second bene- 
ficiary was ineligible, canceled the original, and no rights can be predi- 
cated thereon. 


(For other cases, see Insurance, Cent. Dig. § 1948; Dec. Dig. § 782.) 


3. INSURANCE—FRATERNAL INSURANCE—BENEFICIARIES. 


Where a policy issued by a fraternal order did not provide for appor- 
tionment and one of the beneficiaries was ineligible, the other was 
entitled to the entire proceeds to the exclusion of a beneficiary named 
by a cine policy, which had been canceled by the issuance of the 
second. 


(For other cases, see Insurance, Cent. Dig. § 1948; Dec. Dig. § 782.) 


Appeal from Chancery Court, Yazoo County; P. Z. Jones, Chancellor. 

Bill of interpleader by the Odd Fellows’ Benefit Association of the 
G. U. O. of O. F., District of Mississippi, against A. W. White and others. 
From a judgment for Estelle White, A. W. White and another appeal. 
Reversed, and decree rendered for appellant. 


Barbour & Henry, of Yazoo City, for Appellants. 
Percy Bell, of Greenville, for Appellee. 


* Decision rendered, April 10, 1916. 71 South. Rep. 322. 
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GIFFIN vs. GRAND LODGE OF ANCIENT ORDER OF 
UNITED WORKMEN OF NEBRASKA er AL. 
(No. 18656.)* 


(Supreme Court of Nebraska.) 


a 


1. INSURANCE—FRATERNAL BENEFIT CERTIFICATE — BENE- 
FICIARY—DIVORCED WIFE. 


A wife named as beneficiary in a fraternal benefit certificate, who there- 
after procures an absolute divorce, without accruing alimony, for- 
feits her rights to such benefits where the law of the state or the by- 
laws of the society restrict the payment of its benefits to the families, 
heirs, blood relations, affianced wife, or persons dependent upon the 
member. 


(For other cases, see Insurance, Cent. Dig. §§ 1935, 1937; Dec. Dig. § 771.) 


SS Se ee eed 


Appeal from District Court, Buffalo County; Hostetler, Judge. 
Action by Etta Giffin against the Grand Lodge of the Ancient Order 
of United Workmen of the State of Nebraska, wherein Eleanor Masurette 


and others were interpleaded. From an adverse judgment, plaintiff ap- 
peals. Affirmed. 


J. M. Easterling and T. F. Hamer, both of Kearney, for Appellant. 
W. D. Oldham and H. M. Sinclair, both of Kearney, for Appellees. 


* Decision rendered, March 18, 1916. 157 N. W. Rep. 113. Syllabus by 
the Court. 


CARSON vs. NATIONAL LIFE INS. CO. et au. (No. 180.)* 
(Supreme Court of Nerth Carolina.) 


ware ee ry 


4. INSURANCE—LIFE POLICIES—ASSIGNMENTS—EVIDENCE. 


Where it was asserted the assignment was invalid for fraud, testimony 


by plaintiff, concerning her knowledge of such negotiations, was im- 
material. 


(For other cases, see Insurance, Cent. Dig. § 1673; Dec. Dig. § 651[1].) 


7. INSURANCE—ASSIGNMENT—EVIDENCE—COMPETENCY. 


In an action on a life policy which it was claimed the insured assigned to 
plaintiff, insured’s wife may, from her own knowledge, testify as to 
the agreement between the parties. 


(For other cases, see Insurance, Cent. Dig. § 1673; Dec. Dig. § 651[1].) 


8: INSURANCE—ASSIGNMENT—EVIDENCE. 


Where it was claimed that insured assigned a policy on his life to plaintiff, 


insured’s wife may testify from her own knowledge that plaintiff's 
husband sent for insured, but he was unable to go to meet him. 


(For other cases, see Insurance, Cent. Dig. § 1673; Dec. Dig. § 651[1].) 
* Decision rendered, March 15, 1916. 88 S. E. Rep. 145. 
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10. INSURANCE—LIFE POLICIES—A SSIGNMEN T—FRAUD— 
BURDEN OF PROOF. 

Where plaintiff claimed that a policy on the life of deceased had been 
assigned to her, a charge that if deceased voluntarily signed the as- 
signment knowing what was in the document, then, his mark being 
on the paper, the burden was on defendant to show that the assign- 
ment was procured by fraud was correct. 


{For other cases, see Insurance, Cent. Dig. § 1772; Dec. Dig. § 669[2].) 


Appeal from Superior Court, Pitt County; Bond, Judge. 

Action by Lucy J. Carson against the National Life Insurance Com- 
pany, to which the administrator of Eason Matthews, deceased, was a 
party. From a judgment for defendant, plaintiff appeals. No error. 


Julius Brown, of Madison, and E. J. Everett and W. F. Evans, both 
of Greenville, for Appellant. 

D. H. Bland, of Goldsboro, and L. G. Cooper and Harry Skinner, both 
of Greenville, for Appellee. 


—— +o — 


FAULK er at. vs. FRATERNAL MYSTIC CIRCLE er at. 
(No. 294.)* 


(Supreme Court of North Carolina.) 


1, INSURANCE—BENEFIT SOCIETY—SUITS ON CERTIFICATES 
—LIMITATION—VALIDITY. 


Where plaintiff, member of a benefit society, brought suit to recover the 
premiums paid on his benefit certificate more than a year after his 
cause of action accrued, he could not maintain such action where there 
was a provision in the constitution and by-laws of the society that 
actions on benefit certificates should be brought within one year from 
the time the cause of action accrued, such time limitation being valid 
under the provision of Revisal 1905, § 4809, that insurance com- 
panies shall not limit the time of bringing suits to less than one year 
after the cause of action accrues. 


(For other cases, see Insurance, Cent. Dig. § 1993; Dec. Dig. § 812.) 


2. INSURANCE—BENEFIT SOCIETY—CONSTITUTION AND BY- 
LAWS—FUTURE PROVISIONS—WHEN BINDING. 


Where such limitation provisions did not exist in the constitution and 
by-laws of defendant society when plaintiff took out his certificate, 
but the constitution and by-laws provided at that time that certificate 
holders should be bound by the provisions then in force, or such as 
might thereafter be enacted, which should constitute a part of the 
contract, plaintiff was bound by such limitation provision, though en- 
acted subsequently to his acceptance of the benefit certificate. 


(For other cases, see Insurance, Cent. Dig. § 1855; Dec. Dig. § 719[1].) 


3. INSURANCE—BENEFIT SOCIETY—CONSTITUTION AND BY- 
LAWS—AMENDMENT—WHEN BINDING. 

Where such limitation amendment was enacted by a representative body 
of the society called the “Supreme Ruling” composed of representa- 


* Decision rendered, April 5, 1916. 88 S. E. Rep. 431. 
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tives from each state jurisdiction, each state jurisdiction being com- 
posed of representatives from each local lodge, whose members par- 
ticipated in the election of such representatives, such amendment was 
binding on the plaintiff, since it was within the stipulation that certifi- 
cate holders should be bound by subsequently enacted laws. 


(For other cases, see Insurance, Cent. Dig. § 1855; Dec. Dig. § 719[1].) 


Appeal from Superior Court, Robeson County; Whedbee, Judge. 

Action by O. C. Faulk and another against the Fraternal Mystic 
Circle and another. From the judgment, both parties appeal. Defendant’s 
appeal dismissed, and in plaintiff’s appeal, no error. 


McLean & McKinnon, of Maxton, for Plaintiffs. 
A. C. Davis, of Goldsboro, and McLean, Varser & McLean, of Lum- 
berton, for Defendants. 


FIDELITY MUT. LIFE INS. CO. or PuriapAELpuia, Pa., 
vs. DEAN et at. (No. 6523.)* 


(Supreme Court of Oklahoma.) 


2. INSURANCE—LIFE INSURANCE POLICY — PLEADING—ES- 
TOPPEL—WAIVER. 

Where an estoppel, or waiver is not pleaded, it is prejudicial error to 
admit evidence, if properly objected to, tending to establish such es- 
toppel or waiver. 

(For other cases, see Insurance, Cent. Dig. §§ 1554, 1634-1641; Dec. Dig. 
§ 645/[3].) ° 


Commissioners’ Opinion, Division No. 1. Error from District Court, 
Ellis County; G. A: Brown, Judge. 

Action by Anna Dean and others against the Mutual Life Insurance 
Company of Philadelphia, Pa., a corporation. Judgment for plaintiffs, 
and defendant brings error. Reversed and remanded. 


Harry C. Brownlee and Burwell, Crockett & Johnson, all of Oklahoma 
City, for Plaintiff in Error. 
C. B. Leedy, of Arnett, for Defendants in Error. 


* Decision rendered, March 14, 1916. Rehearing denied, April 5, 1916. 
156 Pac. Rep. 304. Syllabus by the Court. 
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SHAWNEE LIFE INS. CO. vs. WATKINS. | (No. 5878.)* 
(Supreme Court of Oklahoma.) 


1. INSURANCE—LIFE INSURANCE— MISREPRESENTATIONS 
OF APPLICANT—“COMPANY.” 


In an application for life insurance to the question, “Have you ever ap- 
plied to any agent or company for insurance or for restoration of a 
lapsed policy without having received a policy of the exact kind and 
amount applied for?” applicant answered, “No,” and to the question, 
“Has any company or association ever declined or postponed your 
application for insurance or offered you a policy different to the one 
applied for?’ “When?” “What company?” he answered, . “No.” 
Previous thereto he had applied for a second certificate in the En- 
dowment Rank of the Knights of Pythias, and his application had 
been rejected. Held, that the answers given were not false and did 
not avoid the policy. 


(For other cases, see Insurance, Cent. Dig. § 679; Dec. Dig. § 300.) 
2. INSURANCE—LIFE INSURANCE POLICY—CONSTRUCTION. 


Where the meaning of language in a policy of life insurance or in the 
application therefor is ambiguous or susceptible to two different 
constructions, the same will be strictly construed against the insurer 
and that construction adopted which is most favorable to the insured. 


(For other cases, see Insurance, Cent. Dig. § 294; Dec. Dig. § 146[2].) 


4. INSURANCE—LIFE INSURANCE—MISREPRESENTATIONS 
IN APPLICATION—INTENT—QUESTION FOR JURY. 


The question as to whether certain answers given to questions in an 
application for insurance are false, and the intent of the applicant in 
making them, is a question of fact for the jury, or for the court sit- 
ting as a jury. 

(For other cases, see Insurance, Cent. Dig. §§ 1737- 1740, 1758-1760; Dec. 
Dig. § 668[6].) 

Error from Superior Court, Muskogee County; Farrar L. McCain, 

Judge. 

Action by Ophelia A. Watkins against the Shawnee Life Insurance 

Company. Judgment for plaintiff, and defendant brings error. Affirmed. 


B. B. Blakeney and J. H. Maxey, both of Muskogee, and Edw. 
Howell, of Shawnee, for Plaintiff in Error. 

Geo. S. Ramsey, Edgar A. de Meules, Malcolm E. Rosser, and Sol 
H. Kauffman, all of | Muskogee, for Defendant i in Error. 


* Decision rendered, March 7, 1916. 156 Pac. Rep. 181. Syllabus by the 
Court. 





FRENCH vs. COLUMBIA LIFE & TRUST CO.* 
(Supreme Court of Oregon.) 


INSURANCE—NONPAYMENT OF PREMIUMS—EX TENSION 
NOTE. 


Where, after nonpayment of a premium when due and giving by insured 


* Decision rendered, April 25, 1916. 156 Pac. Rep. 1042. 
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of a note for same, which provided that if not paid when due the 
policy should lapse and the note should be due in an amount to cover 
only the pro rata premium to the date of cancellation, and the note 
was not paid when due, the policy lapsed. 
(For other cases, see Insurance, Cent. Dig. §§ 897, 898; Dec. Dig. § 349[3].) 
Moore, C. J., and Bean, J., dissenting. 


In Banc. Appeal from Circuit Court, Multnomah County; John P. 
Kavanaugh, Judge. 

Action by Elizabeth French against the Columbia Life & Trust Com- 
pany. From a judgment for defendant, plaintiff appeals. Affirmed. 


B. L. Eddy, of Roseburg, for Appellant. 
O. P. Coshow, of Roseburg, for Respondent. 


PALMER vs. PROTECTED HOME CIRCLE.* 


(Supreme Court of Pennsylvania.) : 


INSURANCE— BENEFICIAL ASSOCIATIONS—AMENDMENT OF 
CON 


The aaa . a  eemadiele association to the holder of a benefit certifi- 
cate to pay him a specified amount on his attaining sixty-nine years 
of age is not affected by an amendment of the association’s by-laws, 
made after the issuance of the certificate and after insured has reached 
such age, changing the amount payable to a member, though the mem- 
ber has agreed that compliance on his part with all the rules, regu- 
lations, and requirements then in force or that might thereafter be 
enacted was an express condition on which he should be entitled to 
participate in the beneficiary fund. 


(For other cases, see Insurance, Cent. Dig. § 1855; Dec. Dig. § 719[2].) 


Appeal from Court of Common Plea’, Allegheny County. 
Action by John Palmer against the Protected Home Circle. From a 
judgment for plaintiff, defendant appeals. Affirmed. 


J. Roy Dickie, William W. Wishart and Lawrence W. Bigham, all of 
Pittsburgh, for Appellant. 
Don Rose and Albert C. Rohland, both of Pittsburgh, for Appellee. 


* Decision rendered, Jan. 3, 1916. 97 Atl. Rep. 188. 
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BEARD vs. NORTH STATE LIFE INS. CO. (No. 9335.)* 


(Supreme Court of South Carolina.) 


1. INSURANCE—LIFE POLICIES—ESTOPPEL. 


Under Civ. Code 1912, § 2722, declaring that all life insurance companies 
that shall receive the premiums for two years shall be deemed to 


* Decision rendered, March 15, 1916. 88 S. E. Rep. 285. 
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have waived any right they may have had to dispute the truth of the 
application or aver that insured made false representations, an in- 
surer which received premiums on a life policy for two years cannot 
set up fraud in the application. 


(For other cases, see Insurance, Cent. Dig. §§ 1041, 1054; Dec. Dig. § 
392[1].) 


2. INSURANCE—LIFE POLICIES—CONSTRUCTION. 


A provision in a life policy that it should be incontestable except for non- 
payment of premiums and for fraud does not take the policy out of 
Civ. Code 1912, § 2722, declaring that an insurer having received pre- 
miums for two years cannot dispute the truth of the application or 
set up misrepresentations by the insured; the provision as to fraud 
not preserving the defense. 


(For other cases, see Insurance, Cent. Dig. § 1086; Dec. Dig. § 400.) 









Appeal from Common Pleas Circuit Court of Richland County; John 
S. Wilson, Judge. 

; Action by Alice S. Beard against the North State Life Insurance 

Company. From a judgment for plaintiff, defendant appeals. Affirmed. 































Weston & Aycock, of Columbia, for Appellant. 
D. W. Robinson, of Columbia, for Respondent. 
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PARHAM-THOMAS-McSWAIN, Inc., vs. ATLANTIC LIFE 
INS. CO. (No. 9372.)* 


(Supreme Court of South Carolina.) 


1. INSURANCE— AGENCY — CANCELLATION OF CONTRACT— 
PLEADING. 


In an action for damages for the fraudulent cancellation by defendant in- 
surance company of plaintiff’s agency contract plaintiff’s allegations, 
that he had been induced to surrender a ietter containing modifications 
of the original contract with regard to its termination in furtherance 
of a scheme and purpose on the part of the defendant to render the 
stock of the corporation which plaintiff had formed to conduct the 
agency business valueless and to injuré the plaintiff, were allegations 
of fraud and the gist of the plaintiff’s action, and it was error to strike 
them out of the complaint. 

(For other cases, see Insurance, Cent. Dig. § 115; Dec. Dig. § 85.) 

Hydrick, J., dissenting. 






Appeal from Common Pleas Circuit Court of Richland County; Er- 
nest Moore, Judge. 

Action by Parham-Thomas-McSwain, Inc., against the Atlantic Life 
Insurance Company. From judgment for the defendant, plaintiff appeals. 
Reversed and remanded. 


D. W. Robinson, of Columbia, for Appellant. 
Lyles & Lyles, of Columbia, for Respondent. 


* Decision rendered, April 5, 1916. 88 S. E. Rep. 470. 
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WEBBER vs. SOUTHERN LIFE & TRUST CO. (two cases). 
: (No. 9306.)* 


(Supreme Court of South Carolina.) 


1. INSURANCE—NONPAYMENT OF PREMIUM S—WAIVER— 
QUESTION FOR JURY. 

In an action on policies of life insurance, defended on the ground of 
lapse for nonpayment of premium, the insurer’s waiver was a question 
for the jury. 

(For other cases, see Insurance, Cent. Dig. §§ 1743, 1748, 1761, 1767, 1770; 
Dec. Dig. § 668[15].) 


2. INSURANCE—LIFE INSURANCE — RECOVERY — QUESTIONS 
FOR COURT. 

On evidence in action on two policies of life insurance, the defense of 
forfeiture for nonpayment of premiums, depending upon the infer- 
ences to be drawn from facts, was a question for the trial court. 

(For other cases, see Insurance, Cent. Dig. §§ 1737-1740, 1742, 1758-1760; 
Dec. Dig. § 668[8].) 


3. INSURANCE—LIFE INSURANCE—SUFFICIENCY OF EVI- 
DENCE—RECOVERY. 

Evidence in actions on policies of life insurance, defended on the ground 
of their lapse for nonpayment of premiums, in which plaintiff set up 
a waiver of such forfeiture, held to sustain a verdict for plaintiff. 


(For other cases, see Insurance, Cent. Dig. § 1725; Dec. Dig. § 665[8].) 


Appeal from Common Pleas Circuit Court of Union County; Mendel 
L. Smith, Judge. 

Actions by J. H. Webber, as administrator of the estate of Myrtle H. 
Webber, deceased, against the Southern Life & Trust Company. Judgment 
for plaintiff, and defendant appeals. Affirmed. 


John Ashby Sawyer, of Union, foreAppellant. 
W. W. Johnson and Wallace & Barron, all of Union, for Respondent. 


* Decision rendered, March 3, 1916. 88 S. E. Rep. 124. 


NOEM vs. EQUITABLE LIFE INS. CO. or Iowa. 
(No. 3676.)* 


(Supreme Court of South Dakota.) 


1. INSURANCE — WAIVER OF PROVISIONS—FORFEITURE ON 
NONPAYMENT OF PREMIUMS. 

A provision in a policy that failure to pay premiums when due shall cause 
it to lapse may be waived by the company. 

(For other cases, see Insurance, Cent. Dig. § 941; Dec. Dig. § 372.) 


¥* Decision rendered, April 11, 1916. 157 N. W. Rep. 308. 
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2. INSURANCE— WAIVER OF RIGHT TO FORFEIT POLICY — 
DEMAND OF PREMIUMS 

If a letter reminding an insured al his nonpayment of a premium amounts 
simply to an expression of willingness to reinstate a forfeited policy 
upon compliance with conditions, it does not constitute a waiver of the 
default in payment; but, if it indicates an intention to treat the policy 
as being in force, it does constitute a waiver. 


(For other cases, see Insurance, Cent. Dig. § 1056; Dec. Dig. § 392[1].) 


3. INSURANCE—ACTION ON POLICY—COMPLAINT—WAIVER 
OF CONDITIONS. 


A complaint in an action for insurance need not allege facts showing a 
reliance by insured upon a waiver by the company of breach of a 
condition. 

(For other cases, see Insurance, Cent. Dig. §§ 1593, 1596, 1598; Dec. Dig. 
§ 634[1].) 


4. INSURANCE—WAIVER—DEMAND ON CONDITION. 


A letter reminding an insured of his nonpayment of a past-due premium, 
although asking for a personal health certificate, held to constitute a 
waiver of such nonpayment. 


(For other cases, see Insurance, Cent. Dig. § 1056; Dec. Dig. § 392[1].) 


5. INSURANCE—ACTIONS—S UF FICIENCY OF EVIDENCE— 
PROOF OF WAIVER. 


A doubt whether a letter of an insurance company reminding insured of his 
nonpayment of premiums constitutes a waiver of the nonpayment 
must be resolved in favor of the beneficiary. 


(For other cases, see Insurance, Cent. Dig. § 1056; Dec. Dig. § 392[1].) 


Appeal from Circuit Court, Brookings County; C. G. Sherwood, 


Judge. 
Upon rehearing. Affirmed. 
For original opinion, see 35 S. D. 593, 153 N. W. 652. 


Cuckow & Berke, of Brookings (Parsons & Mills, of Des Moines, 
Iowa, of counsel), for Appellant. 
Hall, Alexander & Purdy, of Brookings, for Respondent. 


—-—--$eg-—__ -— 


LONE STAR INS. UNION vs. BRANNAN. (No. 5558.)* 
(Court of Civil Appeals of Texas. San Antonio.) 


1. INSURANCE—LIFE INSURANCE—WAIVER OF FORFEITURE 
—POWERS OF OFFICERS—MATERIALITY. 

Whether the local agent of an insurance company was authorized to waive 
the forfeiture provisions of the policy is immaterial, where the jury 
found that the general manager waived such conditions. 

(For other cases, see Insurance, Cent. Dig. § 1908; Dec. Dig. § 755[2].) 


* Decision rendered, Jan. 5, 1916. On motion for rehearing, April 5, 1916, 
124 S. W. Rep. 691. 


Vol. XLVII—42, 
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3. INSURANCE—LIFE INSURANCE—FORFEITURE—ESTOPPEL. 


Where the policy or benefit certificate provides for termination on failure 
to pay premiums or dues, without affirmative act of the insurer, con- 
duct of the insurer misleading the insured to his expense or harm 
may estop the insurer from asserting forfeiture. 


(For other cases, see Insurance, Cent. Dig. § 1907; Dec. Dig. § 755[1].) 


4. INSURANCE—LIFE INSURANCE—FORFEITURE—ESTOPPEL 
—EVIDENCE. 


Where the insurer’s general manager sent duplicate notices of delinquency 
and treated deceased as a member until five days after her death al- 
though she failed to pay, and he failed to furnish blanks for reinstate- 
ment, as required by the policy, or to instruct the local agent as to 
procedure against delinquents, a strong case of estoppel to plead for- 
feiture was made out, though the forfeiture provisions may have been 
self-executing. 


(For other cases, see Insurance, Cent. Dig. § 1907; Dec. Dig. § 755[1].) 


Appeal from District Court, Bexar County; S. G. Tayloe, Judge. 
Action by Robert Brannan against the Lone Star Insurance Union. 
Judgment for plaintiff, and defendant appeals. Affirmed. 


Marcus W. Davis and Geo. M. Mayer, both of San Antonio, for Ap- 
pellant. . 
C. A. Keller, of San Francisco, for Appellee. 


PETERSON vs. INDEPENDENT ORDER OF 
FORESTERS.* 


(Supreme Court of Wisconsin.) 


1. INSURANCE—MUTUAL BENEFIT INSURANCE— REPRE- 
SENTATIONS. 


Where the assured, in his application for mutual benefit insurance, repre- 
sented that he had suffered no injury and had no medical attendance 
within five years, the statements of the application being expressly 
made a part of the contract and construed as warranties, and when 
proofs of death were made, a physician certified that he had attended 
the assured within three years of the issuance of the policy, the policy 
was void; the representations being material and false. 


(For other cases, see Insurance, Dec. Dig. § 723[6].) 


2. INSURANCE—MUTUAL BENEFIT INSURANCE—CONDITIONS 
OF CONTRACT. 

A provision in a policy of mutual benefit insurance, requiring the assured 
to exhaust his remedies by appeal within the order before bringing 
suit, is valid, and failure to observe it precludes recovery. 


(For other cases, see Insurance, Cent. Dig. § 1987; Dec. Dig. § 805[1].) 
* Decision rendered, March 14, 1916. 156 N. W. Rep. 951. 
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3. INSURANCE—MUTUAL BENEFIT INSURANCE — WARRAN- 
TIES—STATUTES APPLICABLE. 


Under St. 1915, § 1956, subd. 9, requiring express reference to fraternal or 
mutual benefit ‘societies in insurance laws in order to make them 
applicable to such societies, section 4202m, providing that no oral or 
written statement, representation, or warranty by the insured shall 
be deemed material or defeat or avoid the policy unless it was falsely 
made with intent to deceive, or unless the matter misrepresented in- 
creased the risk or contributed to the loss, does not apply to mutual 
benefit insurance, so that any materially false representations in an 
application for a policy of mutual benefit insurance avoids the policy. 


(For other cases, see Insurance, Cent. Dig. § 1890; Dec. Dig. § 745.) 


Appeal from Circuit Court, Milwaukee County; Orrin T. Williams, 
Judge. 
Action by Ella Peterson against the Independent Order of Foresters. 
Judgment on directed verdict for defendant, and plaintiff appeals. Af- 
firmed. 


Rubin, Fawcett & Dutcher, of Milwaukee (Paul R. Newcomb, of Mil- 
waukee, of counsel), for Appellant. 
Nohl & Nohl, of Milwaukee, for Respondent. 
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FIRE, TORNADO, ETC. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


SEcoND Circuit. 


NORD DEUTSCHE INS. CO. OF HAMBURG, GERMANY, 
vs. 


HART. (No. 81.)* 


1, INSURANCE—ACTIONS ON CONTRACTS — ADMISSIBILITY 
OF EVIDENCE. 


In an action on a memorandum contract of insurance or binder covering 
a building described as a frame dwelling house, where, though de- 
fendant claimed that the building was not a dwelling house, but a 
“builder’s risk,” the evidence showed that repairs which would bring 
it within the definition of a “builder’s risk’ had been completed and 
that it was a dwelling house, all testimony to show the rates charged 
for builders’ risks absolutely or relatively was immaterial, and evidence 
as to the technical meaning of the expressions “dwelling house risk” 
and “builder’s risk,” and the bearing this classification had upon the 
rates charged for insurance, was properly excluded. 


(For other cases, see Insurance, Cent. Dig. § 1673; Dec. Dig. § 651[1].) 


2. INSURANCE—CONTRACTS—BINDERS. 

A memorandum insurance contract, or binder, was not void on the ground 
that it did not express any consideration, where thereunder insured 
had agreed to pay the regular premium of the policy to be issued. 

(For other cases, see Insurance, Cent. Dig. § 210; Dec. Dig. § 132.) 


3. INSURANCE—CONSIDERATION FOR BINDER—CHANGE OF 
CONDITION. 


Where insured relied upon a binder or memorandum insurance contract, 
and did not protect herself by getting insurance elsewhere, this change 
in her condition constituted a good consideration. 


(For other cases, see Insurance, Cent. Dig. § 210; Dec. Dig. § 132.) 


4. INSURANCE—CONTRACTS—PARTIES BY WHOM MADE. 


In an action on an insurance contract, plaintiff claimed that he applied 
for insurance to defendant’s authorized agent, who suggested that 
they should see an officer of the defendant, defendant’s offices being 
in the same building as those of the agent, and that they saw an 
officer who authorized the signing of a binder. The officer denied 
that any such interview took place. Held that, if plaintiff’s story was 
true, the contract was entered into directly by defendant, and, if not, 
the contract was made by a regular authorized agent of defendant, 
and bound it. 


(For other cases, see Insurance, Cent. Dig. § 210; Dec. Dig. § 132.) 
* Decision rendered, Feb. 15, 1916. 230 Fed. Rep. 809. 
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5. INSURANCE—ACTIONS ON CONTRACTS — ADMISSIBILITY 
OF EVIDENCE. 


In an action on an insurance binder covering a building described as a 
dwelling house, but claimed by defendant to constitute a hotel risk, 
or a “builder’s risk,” the court excluded a map offered by defendant 
on which it entered its risks. Held, that the map was irrelevant, since, 
if it did not include the risk for which defendant’s agent had signed 
a binder, this circumstance would not affect plaintiff, while, if it did 
include the risk, describing it as a dwelling house, it merely corrobo- 
rated plaintiff's contention, and if it described it as a hotel risk, or 
builder’s risk, there was no defense left to the action, only a some- 
what larger sum would be deducted from the recovery for the pre- 
mium. 


(For other cases, see Insurance, Cent. Dig. §§ 1669, 1676; Dec. Dig. § 
O48[1].) - 


In Error to the District Court of the United States for the Southern 
District of New York. 

Action by Louis G. Hart against the Nord Deutsche Insurance Com- 
pany of Hamburg, Germany. Judgment for plaintiff, and defendant brings 
error. Affirmed. 


This cause comes here upon appeal to review a judgment in favor of 
defendant in error, who was plaintiff below. The action is based upon a 
memorandum contract for fire insurance, ordinarily known as a “binder.” 
Upon the close of the testimony both sides moved for a direction; the 
court denied defendant’s motion, and instructed the jury to find for the 
plaintiff; defendant did not ask to go to the jury on any specific question. 


Cabell & Gilpin, of New York City (H. Cabell, of New York City, 
of counsel), for Plaintiff in Error. 

Cardozo & Nathan, of New York City (Edgar J. Nathan and Brison 
Howie, both of New York City, of counsel), for Defendant in Error. 

Before Lacombe, Coxe, and Ward, C. JJ. 


LacoMBgE, C. J. 

The risk described in the binder is a “frame dwelling house.” 
Defendant contended that the risk was in fact a “hotel,” or a 
“builder’s risk.” At one time the premises had formed part of a 
group of buildings which together constituted a hotel. That 
condition of affairs had ceased to exist before the binder was 
signed. Repairs had been undertaken, which would bring the 
premises within the definition of a “builder’s risk”; but these had 
been completed before the binder was signed. It is not necessary 
to rehearse the undisputed testimony; that the building, on the 
date the binder was signed, was a “frame dwelling house” was 
abundantly proved; it was inhabited on the day of the fire. 

[1] Defendant further contends that the court erred in re- 
fusing to permit defendant to show the technical meaning of the 
expressions “dwelling house risk” and “builder’s risk’ and the 
bearing this classification has upon the rates charged for in- 
surance. The court did allow defendant’s witness to testify fully 
as to what a “builder’s risk” was. Since this building was not 
within the terms of such definition all testimony offered to show 
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the rates charged for builder’s risks, absolutely or relatively, was 
immaterial. 

[2,3] It is further contended that the contract sued upon (the 
binder) is void because it does not express any consideration. 
We find no merit in this point; under the binder the insured had 
agreed to pay the regular premium of the policy to be issued. At 
all events, as the insured relied upon the binder and did not pro- 
tect herself by getting insurance elsewhere, this change in her 
condition would constitute a good consideration. 


[4] There was a conflict of testimony upon one point in the 
case. Plaintiff’s story is that he applied for insurance to the 
authorized agent of the company, and that the agent suggested 
they should see an officer of the underwriter; defendant’s offices 
being in the same building as those of the agent. That they saw 
the officer of defendant, who, on being told the risk was a “frame 
dwelling house” authorized the signing of a binder. If this be so, 
the contract was entered into, directly, by defendant. The officer 
of the underwriter testified that no such interview with him took 
place. If that be so the contract was made by the regular au- 
thorized agent of defendant, and, of course, bound it. 

[5] We find no error in the exclusion of a map offered by de- 
fendant on which it entered its risks. Without expressing any 
opinion as to the competency of such evidence, we can see nothing 
in the record which would make it relevant. If it did not include 
the risk which its agent had signed a binder for, that circum- 
‘stance would not affect the plaintiff. If it did include the risk, 
described as a “frame dwelling house,” it merely corroborated 
plaintiff’s contention. Presumably it did not include the building 
classified as a hotel risk, or a builder’s risk, because defendant 
insisted that, as such, it would not have underwritten the building 
at all. If, however, it did contain the building thus classified, 
there was no defense left to the action, only a somewhat larger 
sum would be deducted from the recovery for premium. 

The judgment is affirmed. 





Fire, &c.| Frick et al. vs. Millers’ Nat. Ins. Co. 


SUPREME COURT OF MISSOURI. 


Division No, 2. 


FRICK et AL. 


vs. 
MILLERS’ NAT. INS. CO. (No. 17710.)* 


1, INSURANCE—CONDITIONS—WAIVER—KNOWLEDGE. 


The insurer’s express waiver of a condition of its policy relating to the 
vacancy of the insured premises, and its indorsement that they might 
remain vacant if the insured, in consideration of a reduction in the 
basis rate, should fully comply with a warranty requiring him to 
maintain a watchman with an approved watch clock and to keep watch 
clock records and forward them to a named party as a basis for the 
service credit, was not a waiver of compliance with the warranty, 
where the insurer had no knowledge of the insured’s breach thereof. 

For cases, see Insurance, Cent. Dig. §§ 942, 977-997; Dec. Dig. § 
377[1].) 


2. INSURANCE — CONDITIONS — WATCHMAN CLAUSE—FOR- 
FEITURE. 


Under a warranty whereby insured, in consideration of a reduction of the 
basis rate of the policy, agreed to maintain a watchman day and night 
and at all times when the machinery was not running, except when 
other employees were on duty, defining the duties of the watchman 
and requiring the insured to date and keep all watch clock records, 
and after ninety days to forward them to a named party to determine 
whether the service conformed to the requirements for credit, and 
that on failure to observe such conditions the credit allowed for the 
service should be forfeited for six months, and the amount of the 
forfeit should be added to the first assessment made after the breach 
was established, the insured’s breach of the warranty did not limit the 
insurer to the enforcement of the penalty, but entitled it to forfeit the 
policy. 

(For other cases, see Insurance, Cent. Dig. §§ 848-850; Dec. Dig. § 334[2].) 


Appeal from Circuit Court, Henry County; C. A. Calvird, Judge. : 

Action by J. A. Frick and another against the Millers’ National Insur- 
ance Company. From a judgment of nonsuit with leave, which nonsuit 
the court refused to vacate, the plaintiffs appeal. Affirmed. 


Fyke & Snider, of Kansas City, O. P. Ergenbright, of Independence, 
and Parks & Son, of Clinton, for Appellants. 

White, Hackney & Lyons, of Kansas City, W. E. Owen, of Clinton, 
and Barger & Hicks, of Chicago, Ill. for Respondent. 


Farts, P. J. 


Plaintiffs sued defendant in the circuit court of Henry County 
on a policy of insurance for a fire loss. The court nisi sustained 
a demurrer to the evidence of plaintiffs; whereupon plaintiffs 


* Decision rendered, March 31, 1916. 184 S. W. Rep. 1161. 
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took a nonsuit, with leave, which nonsuit the court refused to 
vacate and plaintiffs appealed. 

Defendant is a mutual fire insurance company, having its chief 
office in Chicago, Ill., but authorized to do business in Missouri, 
and we apprehend in Kansas as well, and having in Kansas City, 
Mo., a department or agency managed by one Charles H. Ridg- 
way. On the 12th day of December, 1911, defendant issued to 
the Caney Mill & Elevator Company, a corporation (called here- 
inafter the Caney Company) doing business at Caney, Kan., a 
policy of fire insurance, insuring for a term of five years the 
machinery of the assured’s flouring mill for $5,000, the building 
for $3,000, and stock on hand for $2,000. The initial premium 
was $212.50, which was paid in cash. There was a further pro- 
vision that the assured should make and deposit, and it did make 
and deposit, its premium note for the additional sum of $2,125 
to cover such assessments as the board of directors of defendant 
should make against assured under defendant’s charter and by- 
laws. Attached to said policy was what is called in the record a 
“watchman, with approved watch clock clause.” The policy also 
contained a provision forbidding the mill’s remaining idle for a 
longer period than ten days, which was by an indorsement mod- 
ified to read sixty days. Plaintiff Home National Bank (called 
hereinafter the Bank), had possession of the policy of insurance 
as mortgagee to secure to it the payment of a $3,500 loan and 
the interest thereon. On April 20, 1912, finding that the mill 
would remain idle longer than the sixty days allowed by the terms 
of the policy, the plaintiff Bank wrote to the agent of defendant, 
saying that consent of defendant being necessary to continue 
policy in force after a vacancy of sixty days, asked that consent, 
and procured the placing on the poligy two days thereafter of an 
indorsement allowing the mill to continue idle till the next 
harvest. This indorsement is as follows :— 

“In consideration of the full compliance by the assured with 
the watchman warranty attached to this policy permission is 
hereby granted to the insured to remain inoperative until next 
harvest if necessary.” (Italics ours.) 

The watchman warranty referred to in the indorsement last 
above is as follows :— 


“In consideration of a reduction of twenty-five cents (25c.) 
in the basis rate, at which this policy is written, the assured hereby 
agrees to maintain a watchman provided with an approved watch 
clock to watch day and night at all times when the machinery is 
not running, except when other employees are on duty, and then 
he is relieved from duty only in the day time while such other em- 
ployees are actually on the premises; and it is particularly under- 
stood and agreed that the first duty of the watchman is the care 
and examination of the property in his charge, and he shall be 
required to examine all fast running bearings, commencing im- 
mediately after machinery shuts down, and make at least three 





Fire, &c.] Frick et al. vs. Millers’ Nat. Ins. Co. 679 


thorough and careful examinations of machinery and bearings, 
one each hour after machinery stops running; and there shall be 
at least one watch clock station on each floor of each building 
covered by this policy, including the engine and boiler house, 
whether insured or not, to each of which stations he shall make 
hourly rounds while on duty; and the assured further agrees to 
date all watch clock records and file same in a fire proof safe, if 
kept on the premises, or in some safe place outside the premises 
not endangered by a fire therein, retaining same for a period of not 
less than ninety (90) days, subject to examination of inspectors ; 
and at the termination of the ninety (90) days’ periods ending 
September 1, December 1, March 1, and June 1, all records to be 
forwarded to the Mutual Fire Prevention Bureau at Oxford, 
Mich., for examination and checking, to determine whether or 
not the service conforms to the requirements for above credit; 
failure on the part of the assured to furnish records as per this 
agreement to be prima facie evidence that the assured is not 
entitled to credit for the service maintained. 


“It is hereby warranted by the assured that the conditions 
herein named shall be observed, and failing to do so, it is agreed 
that the credit allowed for the service shall be forfeited for a 
period of six months, the amount so forfeited to be added to the 
first assessment made after the breach of conditions is established. 


“Attached to and made part of policy No. 35949 of the Western 
Millers’ Mutual Fire Insurance Company, of Chicago, III.” 


When this policy was issued the assured, Cancy Company, 
wrote to defendant that some change would occur in the manage- 
ment of the mill about January 1, 1912, and asked that a former 
policy be extended and kept in force till that time leaving to the 
new management to insure or not as it saw fit. In reply the 
defendant wrote to the Caney Company on December 6, 1911, 
the below letter, formal parts and signature omitted, viz. :— 

“Your favor of December 5th, explaining that there is likely 
to be a change in the management of your company after Janu- 
ary lst, is at hand, and we note your request to hold our insur- 
ance binding until that time, without issuing a new contract. 

“Inasmuch as the new contract can be transferred, or even 
canceled if the new parties do not wish to continue it, my sug- 
gestion is that the application be signed, and sent to us for re- 
newal, so that a policy may be issued and in your possession. It 
is not always satisfactory to the company or the assured to ex- 
tend a policy by indorsement after it has expired. For this rea 


son, we would suggest that the policy be renewed in the regular 
form.” 


Thereafter, and on December 12, 1911, the policy in suit was 
issued (or perhaps, to be more exact, was renewed). It con- 


tained, in addition to the clauses above referred to, some of 
which are set forth, this provision :— 
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“This entire policy, unless otherwise provided by agreement in- 
dorsed hereon or added hereto, shall be void * * * if the 
subject of insurance be a manufacturing establishment and it be 
operated in whole or in part at night later than ten o'clock; or if 
it cease to be operated for more than ten consecutive days; or if 
the hazard be increased by any means within the control or 
knowledge of the insured; * * * or if the interest of the 
insured be other than unconditional and sole ownership; * * * 
or if any change, other than by the death of an insured, take 
place in the interest, title, or possession of the subject of insurance 
(except change of occupants without increase of hazard), whether 
by legal process or judgment or by voluntary act of the insured, 
or otherwise; or if this policy be assigned before a loss.” 

About the 28th of December, 1911, the Caney Company sold 
the mill to one McKissick, who on January 26, 1912, sold it to the 
plaintiff Frick. On March 29, 1912, the Caney Company wrote 
to defendant advising it of the sale of the mill to Frick and re- 
questing a change in the policy, so as to make same payable to 
Frick after payment of amount due plaintiff Bank, also asking 
cancellation of the item of $2,000 insurance borne by this policy 
on stock on hand. In answer to this letter, which had been sent 
to the defendant’s Chicago office, defendant’s agent, Ridgway, 
on the 16th day of April, 1912, wrote to the Caney Company the 
following letter, which, omitting signature and address, is, 
to wit :— 

“As we are the Southwestern representative of the Millers’ 
National Insurance Company of Chicago, they have referred to 
us your letter to them under date of April Ist, requesting them 
to transfer to J. F. Frick their policy 35949, covering on the 
milling property. 

“We note you want the amount dn stock out of the policy, so 
we are herewith handing you application for the rewriting of the 
policy for $8,000.00, $3,000.00 on building, and $5,600.00 on 
machinery. Kindly have Mr. Frick complete this application, 
answering all questions pertaining to the risk, sign and return 
to us, and the new policy will be issued to him.” 

Plaintiff Frick on the 19th day of April, 1912, replied to the 
above letter thus :— 


“Your letter to the Caney Mill & Elevator of April 16th 
received, and in reply will say that am not operating the plant, 
and have not yet decided if will. There is a policy which is per- 
haps the one that you want to renew, that wanted the Caney 
Company to send in in January and have it cut down to enough 
to protect the mortgage, but they did not do it, so why not let 
it eat up the premium which it will by the first of June, and it 
only protects the $3,500.00 that the bank has, anyway. By, that 
time will have the plant sold or in operation, and if do not will 
arrange for enough to protect the bank.” 
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Prior to all this, and on January 25, 1912, and just the day be- 
fore the plaintiff Frick bought the mill, he wrote to defendant this 
letter :-— 

“Am here having the title to the Caney Mill & Elevator Com- 
pany examined, and if all right will take the plant. Will have 
Mr. Dolezal send the policies in for transfer, and you can send 
the blanks to me at Eldorado Springs to fill in. The bank at 
Caney holds $5,000 on the plant which will run for a time.” 

To which defendant replied thus :— 

“Answering yours of the 25th, which was held awaiting the 
writer’s attention. We note you contemplate buying the mill at 
Caney, and as soon as we receive your further advice that you 
have bought the mill, and how you desire the application to be 
written, we will take the matter up with you further.” 

Nothing further was done toward making application for a 
policy or toward the issuance of a new policy to Frick; nor was 
the policy sent in for transfer. The policy continued in custody 
of plaintiff Bank, as it had been before the sale to Frick, and was 
neither assigned in writing nor was it ever physically delivered 
to Frick. But it is evident that the Caney Company was willing 
to and intended to assign it to Frick. No watchman was put in 
charge of the mill in accordance with the requirements of the 
policy. The nature of the attempted compliance with the policy 
requirements in that behalf the below excerpt from Frick’s testi- 
mony discloses fully :— 


“Q. You didn’t notice the rider on the policy authorizing the 
mill to remain idle, only when there was a strict compliance? A. 
Yes, sir; Mr. Sharpless called my atténtion to it when I was 
down there, and he suggested that I hire a watchman. I told him 
I would do that, because I wanted somebody down there, and I 
went down and hired Mr. Baumgarden. That is the only watch- 
man I employed. I took him over there and took him through 
the plant, and he looked through the water barrels, and hunted up 
enough buckets for all of them. We got enough buckets to com- 
ply with the request, and I told him to put a lot of water in them, 
that they needed filling up occasionally, to go over there and fill 
them twice a day, and, if anybody showed any sign of molesting 
it, to report it tome. I never heard from him though until after 
the fire. I never got down there after I got him employed. 
Q. Did you fix the time twice a day when he was to see it? A. 
I believe that is what I told him. I was to pay him $10 a month. 
I gave him a check for a month’s pay when [I hired him.” 

The mill was totally destroyed by fire on May 15, 1912, and 
notice thereof was by the Bank given to defendant by wire. 
Answering this notice by a letter directed to the Caney Company, 
defendant stated that its adjuster had left for Caney, Kan., and 
that he would attend to the adjustment and to the making of 
the necessary proof of loss. On the 18th day of May, 1912, the 
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attorneys for plaintiff Frick wrote to defendant “for Frick,” 
advising defendant “that Mr. Frick makes claim for the amount 
of said policy on account of the loss,” and asking that forms of 
proof of loss be sent. This letter defendant answered, referring 
to the loss as that under policy issued to Caney Mill & Elevator 
Company, saying that the adjuster of the defendant had left for 
Caney, Kan., to attend to the loss, and that he would prepare 
the necessary proofs of loss for the assured. Defendant’s ad- 
juster reached Caney, Kan., looked over the ruins, saw the 
cashier of the Bank, who showed him the policy of insurance, 
and called his attention to the clause permitting the mill to be idle. 
The adjuster thereupon said defendant would not assume liability, 
because it had no proper knowledge of the change in the owner- 
ship of the property, and he said upon being shown the indorse- 
ment permitting the mill to be idle, that he had not been advised 
of the issuance of such indorsement. 

[1] I. There is no contention but that there was a failure on 
the part of the assured to comply with the watchman warranty 
and with the provisions of the vacancy clause in the policy. 
Such failure on assured’s part is palpably, but tacitly, conceded in 
the brief. But, looking to the last point first, it is urged that 
vacancy was waived, because the policy was not cancelled when 
defendant was advised of such vacancy. 


We need not trouble ourselves with the substantive fact of 
waiver as arising from failure to cancel the policy after vacancy. 
Learned counsel for the moment lose sight of some compelling 
facts. There was an agreement to waive vacancy, and express 
“permission to remain inoperative till next harvest if necessary” 
was granted upon the condition of “full compliance by the assured 
with the watchman warranty.” So we need not consider whether 
there was an actual, but tacit, waiver to be deduced from defend- 
ant’s acts, or a legal waiver, which inevitably followed its acts 
as a matter of law. For we have an express waiver upon con- 
dition, which is amply sufficient for plaintiff's purposes if the 
condition was complied with. Again, it is tacitly confessed that 
it was not complied with. But that we need not stand on, for the 
record plainly shows a lack of compliance with this condition of 
waiver. There is no showing that defendant, or any agent of 
defendant, knew of assured’s failure to comply with the watch- 
man clause. There can be no waiver when there is no knowl- 
edge. Since, then, the express waiver was on a plain condition, 
which condition without defendant’s knowledge was violated, 
there is no waiver in the case. 

[2] But plaintiffs urge that no such meaning as that a watch- 
man must be employed and a watch clock must be used can be 
deduced from the terms of the watchman warranty as the same 
is found in the policy. It is contended that this clause provides 
a money penalty only for its violation, and therefore such penalty 
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is all that can be insisted on by the defendant. This is true as 
this clause originally stood in the policy. If there were nothing 
else in the case, if as to the matter of operation and vacancy there 
were no question raised, then undoubtedly plaintiffs would be 
correct in this contention. But on the 22d day of April, 1912, at 
the written request of the Bank, at a time when the sixty days of 
vacancy grace lacked but four days of expiration, defendant gave 
an extension of vacancy by indorsement permitting the mill to 
remain inoperative and vacant till next harvest, on condition of 
full compliance with the watchman warranty. If that agreement 
simply meant nothing, as learned counsel ‘for plaintiffs contend, 
why take the trouble to make it? The defendant in such view 
said, in effect, to the assured that it would permit the mill to 
continue inoperative indefinitely, at a large increase in the hazard, 
provided the assured, as a condition for such extra hazard, would 
do nothing more than it was already bound to do. It was either 
a consideration for an otherwise unwarranted vacancy or it was 
not. No one can read it without concluding that it means that a 
watchman must thereafter be provided and maintained. No other 
meaning can be attached to the use of the words “full compliance 
with the watchman warranty.” ‘The policy by other provisions 
which we have set out was to become void if it continued vacant 
for more than sixty days. When the mill burnt, it had been vacant 
for at least nineteen days more, or seventy-five days in all. Such 
vacancy was by the express terms of the policy forbidden, and 
ipso facto rendered the policy void. But a forfeiture was to be 
saved if plaintiffs maintained a watchman whose presence and 
attention to his duties were to be proved by a watch clock. Plain- 
tiffs confessedly did not comply with either of the conditions 
which were agreed on as sufficient to save a forfeiture in the event 
of a prohibited vacancy. We do not think they showed facts 
nisi sufficient to allow them to recover and hold that the learned 
trial court was right in sustaining a demurrer to the evidence. 

The point as to whether there can be a recovery upon this 
policy by Frick under the facts disclosed ceases to be necessary 
to a decision of the case. So we lay. it aside till we shall meet it 
again in a case wherein it is vital. 

We conclude that the case should be affirmed. Le this be done. 
All concur. 
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SUPREME COURT OF NEBRASKA. 


MANGOLD et AL. 


vs. 


AMERICAN INS. CO. OF NEWARK, N. J. (No. 18841.)* 


INSURANCE—EXTENT OF LIABILITY—AVERAGE CLAUSE. 


In an action on a fire insurance policy to which an “average clause” is 
attached covering a lumber yard and its contents, wherein there are 
a number of buildings and piles of stock, all within a common in- 
closure, and also covering the same class of property on a lot lying 
across a street and disconnected from the main yard, where no sepa- 
rate designation of the buildings or piles of stock in the main yard 
is made in the policy, the main yard, with the property therein, will 
be regarded as one of the “premises” named in the “average clause,” 
and the property disconnected therefrom will be regarded as a sepa- 
rate “premises” within the terms of the contract. 


(For other cases, see Insurance, Cent. Dig. § 1502, 1503; Dec. Dig. § 604.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Premises. ) 


Appeal from District Court, Douglas County; Troup, Judge. 

Action by George Mangold and others against the American Insur- 
ance Company of Newark, N. J., and others. From a judgment for plain- 
tiffs, defendants Home Insurance Company of New York and another 
appeal. Affirmed. 


Wm, C. Ramsey and Stout, Rose & Wells, all of Omaha, for Appel- 


lants. 
John D. Wgar and J. J. O’Connor, both of Omaha, and Flansburg & 


Flansburg, of Lincoln, for Appellees. 


Morrissey, C. J. 
Plaintiffs were engaged in the lumber business at Bennington, 
Neb. Their main yard and sheds were located on lots 6, 7, 8, 
and 9 of the railroad right of way; while across Stark street, 
80 feet to the east, lay lot 18, block 10, which was used in con- 

nection with the yard as a place for piling stock and material. 
March 1, 1911, plaintiffs took a policy of insurance for $3,000 
in the Nebraska Lumbermen’s Mutual Insurance Association, 
hereinafter called the ‘Nebraska Company,” covering their stock 
of lumber and building materials, and “their sheds, office and 
warehouse buildings, and office furniture and fixtures.” April 25, 
1912, they took additional insurance in the sum of $3,000 in the 
Retail Lumbermen’s Insurance Association of Minnesota, here- 
inafter called the “Retail Company,” covering the same property. 
September 15, 1912, they took a policy for $3,000 in the 


* Decision rendered, April 15, 1916, 157 N. W. Rep. 632. Syllabus by 
the Court. 
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American Insurance Company of New Jersey, hereinafter called 
the “American Company,” on the same property, and on Jan- 
uary 6, 1913, they took a policy for $5,000 in the Home Insurance 
Company of New York, hereinafter called the “Home Company,” 
covering the same property. 

January 7, 1913, while each of said policies was in force, a fire 
occurred. The office building and some other property were de- 
stroyed, but none of the loss occurred on lot 18, block 10. Plain- 
tiffs notified the insurance companies and asked for an adjustment. 
The American Company and the Home Company sent a Mr. 
Garmire to represent them. The Retail Company sent a Mr. 
Holmes. Mr. Garmire asked for authority to represent the 
Nebraska Company. Peter Mangold, father of the plaintiffs, was 
a director in the Nebraska Company and lived at Bennington. 
The record seems to show that he was requested to act for his 
company, and it is the contention of the appellants that he did so, 
but he testifies that he did not so act, and the Nebraska Com- 
pany denies that it was represented in the making of the adjust- 
ment that followed. 

The adjusters and the insured agreed that the total loss was 
$4,807.51, which they undertook to apportion and charge against 
the respective companies as follows: Nebraska Company, $1,- 
601.83; American Company, $1,601.83; Retail Company, 
$601.44; and the Home Company, $1,002.41. Proofs of loss 
were prepared and signed up on behalf of the Mangolds, directed 
to the respective companies for the amounts stated. The Retail 
and the Home Companies immediately sent drafts for the amounts 
charged to them but the American and Nebraska Companies, not 
being satisfied with the apportionment of loss, refused to pay the 
amounts assessed against them. Without cashing the drafts 
which they had received, plaintiffs instituted this suit on the four 
policies, and returned the drafts. 

The amount of loss is admitted by all of the companies, but 
they differ as to the amount that ought to be paid by each. The 
cause was tried to the the court without a jury. Judgment was 
entered against the American Company for $1,051.24, the Ne- 
braska Company for $1,051.24, the Retail Company for $1,014.39, 
and the Home Company for $1,690.64. It may be said that this 
judgment sustains the theory of the American Company and the 
Nebraska Company. The Retail Company and the Home Com- 
pany have appealed. 

An average clause was attached to the Home policy, stating :— 

“It is understood and agreed that the amount insured by this 
policy shall attach in each of the above-named premises, in that 
proportion of the amount hereby insured that the value of 
property covered by this policy contained in each of said places 
shall bear to the value of such property contained in all of above 
named premises.” 
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A reciprocal or favored policy clause was attached to the 
Retail policy, providing :— 

“If any policy in any other company, covering the described 
property, shall contain any conditions of average or coinsurance, 
this policy shall be subject to the conditions or average or co- 
insurance in like manner.” 

Appellees contend that the main yard, which constituted a 
single enclosure was one “premises,” or risk, and. the property 
disconnected therefrom and lying across the street on lot 18, block 
10, constituted another ‘“‘premises,” or risk. When the adjusters 
undertook their work they divided the property located on lots 6, 
7, 8, and 9 into different “premises,” and with this as a basis they 
reached the conclusions which have been heretofore set out. 
Appellees denied the correctness of this theory, and insist that this 
yard or inclosure cannot be arbitrarily divided after the loss has 
occurred. The court took the view contended for by appellees, 
and after a careful examination of the record we are con- 
strained to believe that this yard or inclosure is not susceptible 
of the arbitrary division whch the adjusters attempted to make. 
There are several buildings on the property. ‘They are not placed 
with any regard for lot lines, nor separately named or described 
in the policy, but the whole scheme and arrangement indicates 
that the yard was intended to constitute a single “premises,” and 
the lot across the street was intended to, and did, constitute a 
single or separate “premises.” ‘Taking this view of the record, 
the judgment entered by the court was the only one that could 
be entered under the admissions and the evidence, unless the other 
points raised by appellants are controlling. 

It is claimed by appellants that appellees participated in the 
adjustment and are estopped from questioning the correctness of 
the apportionment between the cogipanies, but this claim is not 
sustained by the record. No one has changed his position be- 
cause of the adjustment, and the doctrine of estoppel cannot be 
applied. 

It is true that plaintiffs signed up proofs of loss calling for the 
amount from each company which appellants say was the proper 
amount for each to pay, but it is very clear that in doing this they 
were simply making a formal statement at the request of the 
representatives of the companies. They agreed on the amount 
which they were to receive, and it mattered not to them how it 
was divided among the four companies carrying the insurance. 
They acted as other men similarly situated would act. They left 
the matter of division for the companies. 

They asked only for that which was coming to them, and 
signed the proofs of loss without question, but without intention 
of waiving their rights under the policies. 

It is also contended that the American Company and the Ne- 
braska Company were bound by the acts of the adjusters in fixing 
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the amounts, but we think it may be seriously questioned whether 
the Nebraska Company had a representative there. Even if 
Mr. Mangold was authorized to act for the company, he was 
without authority to increase its liability under the policy. The 
American Company was represented by Mr. Garmire, but the 
terms of his employment did not authorize him to alter the lia- 
bility of the company. So far as the adjustment went, it amounted 
to a mere settlement or determination of the amount of the loss, 
and neither increased nor decreased the liability which any com- 
pany owed under its policy. 

The whole controversy appears to have arisen over the mistaken 
right of these adjusters to make an arbitrary division of the yard. 

We can find nothing in the record that warrants the making of 
such division as was attempted, and the judgment of the district 
court is affirmed. 

Sedgwick and Rose, JJ., not sitting. 


SUPREME COURT OF NEW YORK. 


APPELLATE TERM, First DEPARTMENT. 


JOHNSON 
US. 


HARTFORD FIRE INS. CO* 


1. INSURANCE—DAMAGED GOODS—FAILURE TO INVENTORY 
—DESTRUCTION. 


Plaintiff’s fire policy contained a provision that insured should exhibit all 
that remained of the property as often as required, and that in case 
of fire he should separate the damaged and undamaged property, put 
it in the best possible order, and make a complete inventory. Upon 
plaintiff's notification of loss, the defendant company sent its adjuster, 
who instructed plaintiff's wife to keep the property intact and to 
separate and inventory it. Later, upon receipt of an inventory from 
plaintiff, defendant again sent its adjuster. It developed that out of 
the fifty items in the inventory only sixteen could be found, and that 
the remainder of the damaged property had been thrown away, and 
defendant refused to pay the loss. Held, that the provision for pre- 
serving damaged goods was a material part of the contract to be ob- 
served by insured, the breach of which relieved defendant from lia- 
bility under the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 1291, 1292; Dec. Dig. § 505.) 


2. INSURANCE—DAMAGED GOODS—PRESERVATION— NOTICE 
—MATERIALITY. 


Plaintiff could not in such action excuse his failure to preserve and in- 


* Decision rendered, March 13, 1916. 157 N. Y. Supp. 893. 
Vol. XLVII—43. 
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ventory such damaged goods, on the ground that the wife did not 
understand the adjuster’s instructions so to do, because of her inability 
to understand English, since the provisions for preserving and inven- 
tory were absolute, and binding on plaintiff, regardless of notice, in the 
absence of any provision therefor in the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 1291, 1292; Dec. Dig. § 505.) 


Appeal from Municipal Court, Borough of Manhattan, First District. 

Action by Paul Johnson against the Hartford Fire Insurance Com- 
pany. From a judgment for plaintiff, defendant appeals. Reversed. 

Argued February term, 1916, before Lehman, Weeks, and Delehanty, 
Judges. 


Pitcher & Stern, of New York City (Frederic C. Pitcher, of New 
York City, of counsel), for Appellant. 

H. G. McDowell, of New York City (James F. O’Neill, of New York 
City, of counsel), for Respondent. 


WEEKs, J. 

The following facts are undisputed: The defendant herein 
issued its policy of insurance against loss or damage by fire to 
plaintiff’s property, situated at 120 Carlton street, this city. A 
fire occurred in the premises on April 4, 1915, and was confined 
to three rooms of a five-room flat. On April 5th the defendant 
was notified of the loss, and on April 7th an adjuster for the 
company called at the premises. He found a large quantity of 
the damaged property, consisting of bed clothing, table linen, 
wearing apparel, etc., in piles upon the floor of the rooms and in 
such a manner that it was impossible for him to ascertain the 
damage. ‘The adjuster told plaintiff’s wife, who alone was 
present at the time, to separate the damaged from the undamaged 
property, make an inventory of the same, and send it to him, and 
he would then call again and appraise the loss. He also told her 
she must keep the property until he did call again. The plaintiff 
filed an inventory of loss, which conisted of over fifty items of 
property many of them containing several articles of the same 
kind. The total loss was placed at $532.25. This inventory was 
received by the defendant on April 14th, and on April 15th the 
adjuster called at the plaintiff’s residence with the inventory to 
fix the loss. Of the fifty-two items mentioned in the proof of 
loss, he. found but sixteen and a portion of another one. The 
remaining portion of the damaged property had been thrown 
away. The defendant having refused to pay under the policy, the 
plaintiff brought this action, and has recovered a judgment for 
$300 damages, besides costs. 

[1,2] The defendant pleaded as a complete defense that the 
contract of insurance had been broken, in that the insured had 
failed to exhibit to the defendant all the remains of the damaged 
property as required by the terms of the policy. The policy 
provides as follows :— 


“The insured, as often as required, shall exhibit to any person 
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designated by the company all that remains of any property de- 
scribed in the policy.” 

The policy also provided that in case of fire the insured 
should—‘“forthwith separate the damaged and undamaged per- 
sonal property, put it in the best possible order, and make a 
complete inventory.” 

In an attempt to evade the provisions above expressed, or to 
excuse performance of the same, the plaintiff claimed that his 
wife, to whom the adjuster gave the instructions regarding the 
damaged property, was unable to understand the English language ; 
that the burnt goods were nearly all destroyed; and that the 
plaintiff kept them for ten days after the loss, and then ‘threw 
them out, “because they stank.” The evidence is not at all clear 
that plaintiff’s wife did not understand the English language 
sufficiently to enable her to follow the instructions of the adjuster. 
She was examined through an interpreter, but she told the court 
that she understood English, but could not talk it very well. The 
adjuster testified without contradiction that the wife fully under- 
stood him, and that he made it very plain to her that she should 
keep the damaged property intact until he could examine it. 
Moreover, there is no requirement that the insurance company 
shall notify the policyholder to preserve damaged property. This 
is one of the provisions of the policy to be observed by the in- 
sured, and is a material part of the contract to be kept by him. 
It is immaterial, therefore, whether or not the plaintiff’s wife or 
the plaintiff himself was directed by the defendant’s employee 
to keep the property until examination was made for the purposes 
of appraisal. Neither was the plaintiff justified in completely 
destroying the damaged property under the circumstances. 

But 11 days had elapsed between the date of the fire and the 
last visit of the adjuster, and the adjuster visited the plaintiff’s 
premises the very next day after the receipt of the proofs of loss. 
There is no similarity between the circumstances in the case of 
Flynn vs. Hanover Fire Insurance Co., 67 Misc. Rep. 117, 121 N. 
Y. Supp. 621, and those in the case at bar. In the Flynn case the 
firemen threw a large portion of the damaged goods, which were 
almost totally destroyed, into the yard of the building, where they 
remained for three weeks, during which time persons connected 
with the insurance company called twice at the premises, and sub- 
sequently the debris was removed by persons unknown. It also 
appeared in that case that the apartment of the insured had been 
entirely gutted, so that he was obliged to abandon it and move in- 
to a new one. These circumstances were held by a divided court 
to show a substantial compliance with the policy. We fully ap- 
preciate the hardship entailed upon the plaintiff by this decision, 
but the words of Mr. Justice Lehman in the dissenting opinion in 
the Flynn Case are especially applicable to this. He said :— 

“Tf the plaintiff has by his neglect, lost a right to be reimbursed 
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for his goods, then his position is unfortunate; but he had him- 
self agreed to the terms upon which the company was to reim- 
burse him, and I do not see how we can force the company to re- 
imburse him on other terms.” 


Judgment reversed, with $30 costs, and complaint dismissed, 
with costs. All concur. 


LAGUDIS vs. LONDON ASSUR. CORP. (Civ. 1753.)* 
(District Court of Appeal, First District, California.) 


INSURANCE—FIRE POLICY—ACTION—TIME. 


An action on a policy of fire insurance brought before the expiration of 
the time when the loss under the terms of the policy would become 
payable was premature. 


(For other cases, see Insurance, Cent. Dig. §§ 1542, 1543; Dec. Dig. § 621.) 


Appeal from Superior Court, Fresno County; H. Z. Austin, Judge. 

Action by S. Lagudis against the London Assurance Corporation. 
From a judgment for plaintiff and an order denying its motion for new 
trial, defendant appeals. Judgment and order reversed. 


H. A. Thornton and Chickering & Gregory, all of San Francisco, for 
Appellant. 


Traber & South, of Fresno, for Respondent. 
* Decision rendered, Jan. 28, 1916. 156 Pac. Rep. 68. 


BORGER vs. CONNECTICUT FIRE INS. CO. (Civ. 1720.)* 
(District Court of Appeal, First District, California.) 


INSURANCE—FIRE INSURANCE—DENIAL OF LIABILITY—EF- 
FECT. 


Where the policy allowed ninety days for payment in case of dispute as to 
extent of liability, the insured’s suit within ninety days was prema- 
ture, although the insurer immediately denied liability, since such 
denial did not, on proof of liability, make the sum fall‘ due imme- 
diately. 


(For other cases, see Insurance, Cent. Dig. § 1551; Dec. Dig. § 623[4].) 


Appeal from Superior Court, Fresno County; H. Z. Austin, Judge. 
Action by Alex Borger against the Connecticut Fire Insurance Com- 


* Decision rendered, Jan. 28, 1916. 156 Pac. Rep. 70. 
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pany. From a judgment for plaintiff, and order denying new trial, de- 
fendant appeals. Reversed. 


Coogan & O’Connor, of San Francisco, and Drew & Drew, of Fresno, 
for Appellant. 
W. P. Thompson, of Fresno, for Respondent. 


GEORGIA HOME INS. CO. vs. HOSKINS.* 
(Supreme Court of Florida.) 


2, INSURANCE—FORFEITURE—BREACH OF CONDITIONS. 


Where a party voluntarily accepts a fire insurance policy from an insur- 
ance company, no fraud or deception being practiced, in an action 
brought upon such policy the insurance company may base its defense 
to such action upon the failure of the insured to comply with any of 
the provisions of such policy, provided the same are lawful. 


—" ony cases, see Insurance, Cent. Dig. §§ 1530, 1532-1534; Dec. Dig. 
15. 


3. INSURANCE—FORFEITURE—BREACH OF CONDITIONS. 


Where a person voluntarily accepts a fire insurance policy from an insur- 
ance company, no fraud or deception being practiced, containing the 
following provision: “This entire policy, unless otherwise provided 
by agreement and indorsed hereon or added hereto, shall be void 
* * %* if the subject of insurance be personal property and be or 
become incumbered by a chattel mortgage’—when there is no element 
of waiver or éStoppel arising from knowledge of the company or its 
agent, the execution of a chattel mortgage upon the property insured 
renders the policy void and constitutes a good defense to an action 
brought thereon. The insured is bound by the terms of the policy 
which he accepts, and the fact that no inquiries were made by the 
company or its agent, and no representations were made by the in- 
sured in a written application or otherwise, cannot strike out such 
provision in the policy. Likewise the incumbering of the insured 
property by the execution of a chattel mortgage thereon subsequent 
to the issuance of an insurance policy constitutes a good defense to 
an action brought thereon. 


(For other cases, see Insurance, Cent. Dig. §§ 829, 830; Dec. Dig. § 
330[1].) 


Error to Circuit Court, Jackson County; D. J, Jones, Judge. 
Action by W. H. Hoskins against the Georgia Home Insurance Com- 
pany. Judgment for plaintiff, and defendant brings error. Reversed. 


Wm. B. Farley, of Marianna, for Plaintiff in Error. 
s a H. Carter and Will H. Price, both of Marianna, for Defendant 
in Error. 


* Decision rendered, March 1, 1916. 71 South Rep. 285. Syllabus by 
the Court. 
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CONTINENTAL INS. CO. vs. SMITH er at. (No. 8830.)* 
(Appellate Court of Indiana, Division No. 2.) 


INSURANCE— FIRE INSURANCE—LIABILITY ON PREMIUM 
NOTE. 


Where a five-year policy of fire insurance was taken out providing that 
a transfer of the property should void it, the first installment of the 
premium being paid, and a note executed for the four remaining in- 
stallments, transfer of the property six months later voided the policy 
and its tender back by.,the insured for cancellation, the first install- 
ment of premium being more than the short rate for the time the 
policy had been in force, ended their liability on the premium note. 


(For other cases, see Insurance, Cent. Dig. § 399; Dec. Dig. § 187[1].) 


Appeal from Superior Court, Marion County; Pliny W. Bartholo- 
mew, Judge. 
Action by the Continental Insurance Company against George D. 


Smith and others. From a judgment for defendants, plaintiff appeals. 
Affirmed. 


Headrick & Ruick, of Indianapolis, for Appellant. 
Newton J. McGuire, of Indianapolis, for Appellees. 


* Decision rendered, March 31, 1916. 112 N. E. Rep. 15. 


HOUGE vs. ST. PAUL FIRE, & MARINE INS. CO. 
(No. 30022°)* 


(Supreme Court of Iowa.) 


6. INSURANCE—PREMIUM NOTE—CONSTRUCTION—STATUTE 
wari PAYMENTS SHALL NOT BE DEDUCTED 


Under Code, § 4617, providing that, when the terms of an agreement 
have been intended in a different sense by the parties to it, that sense 
is to prevail against either party in which he had reason to suppose 
the other understood it, where a_ note given for a policy of term 
insurance read that in the event of a loss ‘ ‘subsequent payments shall 
not be deducted from loss,” the clause being printed in heavy type, 
such clause could be construed as meaning that in case of loss subse- 
quent installments for term premiums as represented by the note 
should not become due and payable and should be void. 


(For other cases, see Insurance, Cent. Dig. §§ 399-401; Dec. Dig. § 187.) 


Appeal from District Court, Webster County; C. G. Lee, Judge. 
This is an action at law to recover the sum of $400 damages, being 


the amount of a total loss by fire of merchandise covered by a $400 policy 
* Decision rendered, March 11, 1916. 156 N. W. Rep. 862. : 





Fire, &c.] Van Arsdale-Osborne Brok. Co. vs. Jones. 693 


of insurance issued by appellant. The defendant sought by counterclaim 
to recover upon a premium note. The court directed a verdict for plain- 
tiff, and rendered judgment against defendant, appellant, for $400, in- 
terest and costs. The defendant appeals. Affirmed. 


Kenyon, Kelleher, O’Connor & Price, of Ft. Dodge, for Appellant. 
Healy & Thomas, of Ft. Dodge, for Appellee. 


VAN ARSDALE-OSBORNE BROKERAGE CO. vs. JONES 
ET AL. (No. 19900.) * 


(Supreme Court of Kansas.) 


4. INSURANCE—AGENTS—COMPENSATION. 

Under a contract that where an insurance solicitor should accept a pre- 
mium note he should be paid by his employer a cash commission, to 
be charged back to him if the note should remain unpaid for six 
months after maturity, no provision being made for his subsequently 
receiving credit for it under any circumstances, the right of the agent 
to the commission ceases when a note, without the fault of the em- 
ployer, has remained unpaid and overdue for six months, and is not 
restored by a subsequent extension or collection. 


(For other cases, see Insurance, Cent. Dig. § 111; Dec. Dig. § 84[2].) 
5. INSURANCE—AGENTS—COMPENSATION. 


In an action upon such a contract to recover from the agent commissions 
paid him on notes that remained unpaid for six months after ma- 
turity, it is not incumbent on the plaintiff to show that it had taken 
affirmative steps to enfore their collection. 


(For other cases, see Insurance, Cent. Dig. § 111; Dec. Dig. § 84[2].) 


Appeal from District Court, Sedgwick County. ; 
Action by the Van Arsdale-Osborne Brokerage Company against A. E. 
Jones and another. From a judgment for plaintiff, defendants appeal. 


Affirmed. 


Walter & Connaughton, of Kingman, for Appellants. 
Foulke, Matson & Wall, of Wichita, for Appellee. 


* Decision rendered, April 8, 1916. 156 Pac. Rep. 719. Syllabus by the 
Court. 
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CALEDONIAN FIRE INS. CO. vs. SHEPHERD. 
(No. 17500.)* 


(Supreme Court of Mississippi, Division A.) 


2. INSURANCE—FIRE INSURANCE—LIABILITY OF INSURED— 
DEFENSE. 

The insurer cannot defeat recovery under a policy on the ground that its 
agent failed to comply with Code 1906, § 2627, requiring every agent 
to obtain a certificate showing that he is the duly authorized agent. 


(For other cases, see Insurance, Cent. Dig. §§ 948-951, 956-965; Dec. Dig. 
§ 375[1].) 

3. INSURANCE—FIRE INSURANCE—CONDITIONS OF POLICY 
—WAIVER. 


The waiver by the insurer of a provision of the policy after its issuance is 
not within Code 1906, § 2597, providing that the rules of the company 
shall not be considered as a warranty or a part of the contract except 
so far as they are incorporated in full into the policy, and that the 
conditions of the policy shall be stated in full therein, so that a 
written waiver in the policy is unnecessary. 


(For other cases, see Insurance, Cent. Dig. § 1018; Dec. Dig. § 383.) 


Appeal from Circuit Court. Hinds County; W. H. Potter, Judge. 

Action by Nora Shepherd against the Caledonian Fire Insurance 
Company. Judgment on peremptory instruction for plaintiff and de- 
fendant appeals. Affirmed. 


Lomax & Tyson and Yerger & Hughston, all of Greenwood, for Ap- 
pellant. 


Gardner, McBee & Gardner, of Greenwood, for Appellees. 
* Decision rendered, March 27, 1916. 71 South. Rep. 314. 


—__-+—_---—- eq — — 


POWELL & POWELL vs. WAKE WATER CO. (No. 251.)* 
(Supreme Court of North Carolina.) 


2. INSURANCE—SUBROGATION—RIGHT TO SUE. 


When insurance is paid for damage to insured property caused by the 
wrongful act of another than the insured, the insurer is subrogated 
to the right of action of the insured against the wrongdoer. 


(For other cases, see Insurance, Cent. Dig. §§ 1504-1508, 1511, 1515, 1516; 
Dec. Dig. § 606[1].) 


4. a ee ee IN STANDARD 


The standard form of insurance policy prescribed by Revisal 1905, § 4760, 
* Decision rendered, April 5, 1916’ 88 S. E. Rep. 426. 
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in making provision for subrogation, is declaratory of existing prin- 
ciples. 


(For other cases, see Insurance, Cent. Dig. §§ 1504-1508, 1511, 1515, 1516; 
Dec. Dig. § 606[1].) 


5. INSURANCE—SUBROGATION—RIGHT TO SUE. 

If the insurance paid equals or exceeds the loss, a subrogated insurer may 
sue the wrongdoer in his own name; if it is less than the loss, in the 
name of the insured; but, if it is less than the loss and the insured 
has settled the difference between the insurance and the total loss 
with the wrongdoer, the insurer may sue in his own name, the in- 
sured having parted with all beneficial interest in the cause of action. 

(For other cases, see Insurance, Cent. Dig. §§ 1504-1508, 1511, 1515, 1516; 
Dec. Dig. § 606[1].) 


6. INSURANCE—SUBROGATION — RELEASE BY INSURED OF 
WRONGDOER. =, 


After insurance has been paid for damage to insured property caused by 
the wrongful act of another than the wrongdoer, a release by the 
insured of the wrongdoer knowing of the payment of insurance can- 
not extinguish the right of subrogation. 

(For other cases, see Insurance, Cent. Dig. §§ 1504-1508, 1511, 1515, 1516; 
Dec. Dig. § 606[1].) 


7. INSURANCE—SUBROGATED INSURANCE—ACTION 
AGAINST WRONGDOER—PARTIES. 

One sued by insurance companies for having by negligence destroyed 
property of an insured upon which they have paid insurance may re- 
quire all other insurance companies participating in paying the loss 
to be made parties to the action, to avoid multiplicity of suits. 

(For other cases, see Insurance, Cent. Dig. §§ 1504-1508, 1511, 1515, 1516; 
Dec. Dig. § 606[1].) 

Walker, J., dissenting. 


Appeal from Superior Court, Wake County; Peebles, Judge. 

Action by Powell & Powell against the Wake Water Company and 
William B. Grimes, receiver. From an order allowing suit against the 
receiver, he appeals. Affirmed. 

Ernest Haywood and Winston & Biggs, all of Raleigh, for Appellant. 

Manning & Kitchin, of Raleigh, for Appellee. 


DICKEY vs. SPRINGFIELD FIRE & MARINE INS. CO. 
OF SPRINGFIELD, Mass. (Nos. 5849-5852.)* 


(Supreme Court of Oklahoma.) 


1. INSURANCE—FIRE POLICY—KEEPING OF BOOKS—SUB- 
STANTIAL COMPLIANCE. 


A substantial compliance by the insured with the clause in a policy of in- 


* Decision rendered, Jan. 11, 1916. Rehearing denied, March 28, 1916. 
156 Pac. Rep. 204. Syllabus by the Court. 
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CALEDONIAN FIRE INS. CO. vs. SHEPHERD. 
(No. 17500.)* 


(Supreme Court of Mississippi, Division A.) 


2. INSURANCE—FIRE INSURANCE—LIABILITY OF INSURED— 
DEFENSE. 

The insurer cannot defeat recovery under a policy on the ground that its 
agent failed to comply with Code 1906, § 2627, requiring every agent 
to obtain a certificate showing that he is the duly authorized agent. 


(For other cases, see Insurance, Cent. Dig. §§ 948-951, 956-965; Dec. Dig. 
§ 375[1].) 


3. INSURANCE—FIRE INSURANCE—CONDITIONS OF POLICY 
—WAIVER. 

The waiver by the insurer of a provision of the policy after its issuance is 
not within Code 1906, § 2507, providing that the rules of the company 
shall not be considered as a warranty or a part of the contract except 
so far as they are incorporated in full into the policy, and that the 
conditions of the policy shall be stated in full therein, so that a 
written waiver in the policy is unnecessary. 


(For other cases, see Insurance, Cent. Dig. § 1018; Dec. Dig. § 383.) 


Appeal from Circuit Court. Hinds County; W. H. Potter, Judge. 

Action by Nora Shepherd against the Caledonian Fire Insurance 
Company. Judgment on peremptory instruction for plaintiff and de- 
fendant appeals. Affirmed. 


Lomax & Tyson and Yerger & Hughston, all of Greenwood, for Ap- 
pellant. 


Gardner, McBee & Gardner, of Greenwood, for Appellees. 
* Decision rendered, March 27, 1916. 71 South. Rep. 314. 


POWELL & POWELL vs. WAKE WATER CO. (No. 251.)* 
(Supreme Court of North Carolina.) 


2. INSURANCE—SUBROGATION—RIGHT TO SUE. 


When insurance is paid for damage to insured property caused by the 
wrongful act of another than the insured, the insurer is subrogated 
to the right of action of the insured against the wrongdoer. 


(For other cases, see Insurance, Cent. Dig. §§ 1504-1508, 1511, 1515, 1516; 
Dec. Dig. § 606[1].) 


4. a ee IN STANDARD 


The standard form of insurance policy prescribed by Revisal 1905, § 4760, 
* Decision rendered, April 5, 1916. 88 S. E. Rep. 426. 
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in making provision for subrogation, is declaratory of existing prin- 
ciples. 


(For other cases, see Insurance, Cent. Dig. §§ 1504-1508, 1511, 1515, 1516; 
Dec. Dig. § 606[1].) 


5. INSURANCE—SUBROGATION—RIGHT TO SUE. 


If the insurance paid equals or exceeds the loss, a subrogated insurer may 
sue the wrongdoer in his own name ; if it is less than the loss, in the 
name of the insured; but, if it is less than the loss and the insured 
has settled the difference between the insurance and the total loss 
with the wrongdoer, the insurer may sue in his own name, the in- 
sured having parted with all beneficial interest in the cause of action. 

(For other cases, see Insurance, Cent. Dig. §§ 1504-1508, 1511, 1515; 1516; 
Dec. Dig. § 606[1].) 


6. INSURANCE—SUBROGATION — RELEASE BY INSURED OF 
WRONGDOER. =, 


After insurance has been paid for damage to insured property caused by 
the wrongful act of another than the wrongdoer, a release by the 
insured of the wrongdoer knowing of the payment of insurance can- 
not extinguish the right of subrogation. 


(For other cases, see Insurance, Cent. Dig. §§ 1504-1508, 1511, 1515, 1516; 
Dec. Dig. § 606[1].) 


7. INSURANCE—SUBROGATED INSURANCE—ACTION 
AGAINST WRONGDOER—PARTIES. 


One sued by insurance companies for having by negligence destroyed 
property of an insured upon which they have paid insurance may re- 
quire all other insurance companies participating in paying the loss 
to be made parties to the action, to avoid multiplicity of suits. 


(For other cases, see Insurance, Cent. Dig. §§ 1504-1508, 1511, 1515, 1516; 
Dec. Dig. § 606[1].) 
Walker, J., dissenting. 


Appeal from Superior Court, Wake County; Peebles, Judge. 

Action by Powell & Powell against the Wake Water Company and 
William B. Grimes, receiver. From an order allowing suit against the 
receiver, he appeals. Affirmed. 

Ernest Haywood and Winston & Biggs, all of Raleigh, for Appellant. 

Manning & Kitchin, of Raleigh, for Appellee. 


DICKEY vs. SPRINGFIELD FIRE & MARINE INS. CO. 
OF SPRINGFIELD, Mass. (Nos. 5849-5852.)* 


(Supreme Court of Oklahoma.) 


1. INSURANCE—FIRE POLICY—KEEPING OF BOOKS—SUB- 
STANTIAL COMPLIANCE. 


A substantial compliance by the insured with the clause in a policy of in- 


* Decision rendered, Jan. 11, 1916. Rehearing denied,. March 28, 1916. 
156 Pac. Rep. 204. Syllabus by the Court. 
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surance, requiring him to keep a set of books, is all that the law re- 
quires. 


(For other cases, see Insurance, Cent. Dig. § 853; Dec. Dig. § 335[3].) 


2. INSURANCE—FIRE POLICY—IRON-SAFE CLAUSE—SUB- 
STANTIAL COMPLIANCE. 


Under an unbroken line of decisions in this stafe, all that is necessary to 
be shown under the iron-safe promissory warranty in a policy of in- 
surance is a substantial compliance with the provisions of said war- 
ranty. 


(For other cases, see Insurance, Cent. Dig. § 853; Dec. Dig. § 335[4].) 


3. INSURANCE—FIRE POLICY—IRON-SAFE CLAUSE— BOOKS 
AND INVENTORY. 


The evidence in these cases carefully examined, and held to be suffi- 
cient to show that the assured sufficiently complied with the war- 
ranty to keep a set of books, and to entitle the assured to recover 
upon each of the said policies sued upon. 


(For other cases, see Insurance, Cent. Dig. § 853; Dec. Dig. § 335[2, 3].) 


Commissioners’ Opinion, Division No. 1. Error from District Court, 
Bryan County; Jesse M. Hatchett, Judge. 

Four actions by R. P. Dickey, as trustee in bankruptcy of the estate 
of Stephens Bros. & Stewart, bankrupts; one against the Springfield Fire 
& Marine Insurance Company of Springfield, Mass., one against the 
Phoenix Insurance Company of Hartford, Conn., one against the Liver- 
pool & London & Globe Insurance Company of Liverpool, England, Ltd., 
and the other against the Home Insurance Company of New York. Judg- 
ments for the defendants in the two actions first mentioned, judgments 
for plaintiff in the other actions, and the unsuccessful parties bring error. 
Judgments adverse to plaintiff reversed and remanded, and the judgments 
for plaintiff affirmed. 


Scothorn, Caldwell & McRill, of Oklahoma City, for the Jnsurance 
Companies. 

Hatchett & Ferguson, Utterback & MacDonald, and V. B. Hayes, all 
of Durant, for R, P. Dickey, Trustee. 


—  — @0@ 
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FIDELITY-PHENIX FIRE INS. CO. vs. CLEVELAND 
ET AL. (No. 6439.)* 


(Supreme Court of Oklahoma.) 


1. INSURANCE—LIABILITY OF INSURER—EXTENT. 


Under what we call the ordinary or commercial loss payable clause, at- 
tached to policies of insurance, in substance, that “loss, if any, pay- 
able to ——, mortgagee, as his interest may appear at the time of 
loss,” where no other stipulations appear, defining the interest of the 
mortgagee, there is a contract created between the insurer and the 
mortgagee, but it is merely collateral to the principal undertaking to 


* Decision rendered, Feb. 8, 1916. Rehearing denied, April 18, 1916. 156 
Pac. Rep. 638. Syllabus by the Court. 
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pay the mortgagor; the mortgagee is merely an appointee of the fund, 
with rights dependent upon, and no greater than, those of the in- 
sured. If the policy becomes void, so it cannot be collected by the in- 
sured, the rights of the mortgagee likewise fail. 


(For other cases, see Insurance, Cent. Dig. §§ 1444-1447; Dec. Dig. § 581.) 


2. INSURANCE—LIABILITY OF INSURER—EXTENT. 


The clause, attached to an insurance policy usually called the “Union,” or 
“Standard” mortgage clause, providing, in substance: “Loss, if any, 
payable to , mortgagee, as hereinafter provided; it being hereby 
understood and agreed that this insurance as to the interest of the 
mortgagee only herein, shall not be invalidated by any act or neglect 
of the mortgagor or owner of the property insured, * * * pro- 
vided, that in ‘case the mortgagor or owner neglects or refuses to 
pay any premium, * * * then, on demand, the mortgagee shall 
pay same * * *”—creates an independent contract of insurance for 
the separate protection and benefit of the mortgagee. The fact that 
it is ingrafted on the contract of insurance contained in the policy 
issued to the owner and mortgagor does not affect its independent 
nature, except that reference will be had to the main body of the 
policy, to make the clause certain and effective. Under such clause, 
the mortgagee may maintain a suit in his own name to recover for 
a loss covered by the policy; and such cause of action cannot be de- 
feated by “any act or neglect of the owner or mortgagor of the 
property insured.” 


(For other cases, see Insurance, Cent. Dig. §§ 1564, 1565; Dec. Dig. § 
624[3].) 


3. INSURANCE—CONTRACTS—REQUISITES. 


Where, pursuant to agreement between the agent of an insurance com- 
pany, who has power to countersign and issue policies, and a mort- 
gagee of the property insured, a “Union” or “Standard” mortgage 
clause is executed and signed by the agent and recorded in the record 
of the particular policy in the policy registry book of the company, 
such clause is effective as between the company and the mortgagee, 
although it is not physically attached to the policy delivered to the 
owner or mortgagor. 


(For other cases, see Insurance, Cent. Dig. §§ 1444-1447; Dec. Dig. § 581.) 


Commissioners’ Opinion, Division No. 1. Error from Superior Court, 
Garfield County; Dan Huett, Judge. 

Action by James G. Cleveland and others against the Fidelity-Phenix 
Fire Insurance Company. Judgment for plaintiffs, and defendant brings 
error. Affirmed. 


Scothorn, Caldwell & McRill, of Oklahoma City, for Plaintiff in 
Error. 
oe C. Moore and F. E. Chappell, both of Enid, for Defendants in 
or. 
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OKLAHOMA FIRE INS. CO. vs. KIMPLE. (No. 6634.)* 
(Supreme Court of Oklahoma.) 


1. INSURANCE—ACTION AGAINST DOMESTIC INSURANCE 
COMPANY—VENUE. 

By virtue of section 4674, Harris-Day Code, R. L. 1910, an action against 
a domestic insurance company may be brought in the county where 
the cause of action or some part thereof arose. 

(For other cases, see Insurance, Cent. Dig. §§ 1536-1539; Dec. Dig. § 618.) 


2. INSURANCE—A CTION AGAINST DOMESTIC INSURANCE 
COMPANY—VENUE. 


This provision of the Code applies not only to actions upon insurance 
contracts, but all character of actions. 


(For other cases, see Insurance, Cent. Dig. §§ 1536-1539; Dec. Dig. § 618.) 


Commissioners’ Opinion, Division No. 3. Error from Superior Court, 
Muskogee County; Farrar L. McCain, Judge. 

Action by Marie Kimple against the Oklahoma Fire Insurance Com- 
pany, a corporation. Judgment for plaintiff, and defendant brings error: 

rmed. 


Brook & Brook, of Muskogee, for Plaintiff in Error. 
W. W. Noffsinger and Y. P. Broome, both of Muskogee, for De- 
fendant in Error. 


* Decision rendered; March 14, 1916. 156 Pac. Rep. 300. Syllabus by 
the Court. 


OKLAHOMA FIRE INS. CO. vs. REDDINGTON. 
(No. 6366.)* 


(Supreme Court of Oklahoma.) 


INSURANCE—FORFEITURE—NONPAYMENT OF PREMIUM. 


Where a loss occurred under an insurance policy, prior to the maturity of 
a premium note, and the insurer denied liability, but was afterwards 
held to be so liable, and where, after the maturity of the note, the 
insurer demanded payment thereof, a second loss occurring while the 
amount due for the first loss is still unpaid, held, that the insurer will 
not be permitted to pay the first loss in full and declare the policy 
forfeited as of date of the maturity of the note, especially in view 
of the provision of the premium note requiring an offset thereof in 
case of liability under the policy. 


(For other cases, see Insurance, Cent. Dig. § 1067; Dec. Dig. § 392[2].) 


* Decision rendered, April 11, 1916. 156 Pac. Rep. 1165. Syllabus by 
the Court. 
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Commissioners’ Opinion, Division No. 2. Appeal from District Court, 
Caddo County; J. T. Johnson, Judge. 

Action by M. C. Reddington against the Oklahoma Fire Insurance 
Company on an insurance policy for loss by tornado. Judgment for 
plaintiff, and defendant brings error. Affirmed. 


Burwell, Crockett & Johnson, of Oklahoma City, for Plaintiff in 
Error. 


West & Hagan, of Oklahoma City, for Defendant in Error. 


SPRINGFIELD FIRE & MARINE INS. CO. er au. vs. HAYS 
& SON. (No. 5320.)* 


(Supreme Court of Oklahoma.) 


1, INSURANCE— STANDARD POLICY —INSPECTION AND AP- 
PRAISEMENT—DEMAND—TIME FOR MAKING. 


In a case where only those clauses of the Standard insurance policy re- 
lating to the time of payment of loss and the right to inspection and 
appraisement of the goods are under consideration, it is held, that 
the right to appraisement and to inspection and reinspection of the 
goods must be demanded within a reasonable time from such date as 
the circumstances of each case may show to be the period at which 
the desirability or necessity of appraisement or inspection of the 
goods first arises; such reasonable time in no event to be carried be- 
yond the period of sixty days after the receipt of the proof of loss. 


(For other cases, see Insurance, Cent. Dig. § 1424; Dec. Dig. § 568.) 


2. INSURANCE—INSPECTION AND APPRAISEMENT—DEMAND 
—REASONABLE TIME—QUESTION FOR JURY. 


The question of what constitutes such reasonable time within the limits 
above defined is ordinarily one for the jury under proper instruc- 
. tions of the court. 


(For other cases, see Insurance, Cent. Dig. §§ 1747, 1749, 1750, 1766, 1768; 
Dec. Dig. § 668[14].) 


3. INSURANCE—COMPLIANCE WITH BOOK WARRANTY 
CLAUSE—WHAT CONSTITUTES. 

The “book warranty” clause of the Standard form of insurance policy in 
use in Oklahoma is complied with by the assured if the set of books 
kept by him are sufficient to enable a man of ordinary intelligence to 
ascertain from them, with reasonable certainty, the amount and value 
of the goods destroyed. 


(For other cases, see Insurance, Cent. Dig. § 853; Dec. Dig. § 335[3].) 


Commissioners’ Opinion, Division No. 2. Error to District Court, 
Garvin County; Rufus McMillan, Judge. 

Actions by Hays & Son against the Springfield Fire & Marine Insur- 
ance Company and others. Judgment for plaintiffs, and defendants bring 
error. Affirmed. 


* Decision rendered, March 21, 1916. On petition for rehearing, April 
18, 1916. 156 Pac. Rep. 673. Syllabus by the Court. 
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Scothorn, Caldwell & McRill, of Oklahoma City, for Plaintiffs in 
Err 


or. 
Carr & Field, of Pauls Valley, for Defendants in Error. 


UNION MUT. INS. CO. vs. HUNTSBERRY. (No. 6185.)* 
(Supreme Court of Oklahoma.) 


1, INSURANCE—HAIL INSURANCE POLICY—CONDITIONS. 
PRECEDENT TO RECOVERY. 


Section 3552, Rev. Laws Okl. 1910 Ann., provides that, whenever a policy- 
holder sustains loss by hail, he shall have his claim for such amount 
as the company is liable for offset against any note which the com- 
pany may hold, provided, however, that whenever a loss occurs under 
any policy, the assured shall give notice within five days after the 
hail, as a condition precedent to establish any claim or liability. 
Held, that where this statute was in force at the time the application 
for insurance was made, and the policy thereunder issued, said stat- 
ute entered into and became a part of the insurance contract as fully, 
and to the same extent, as though it was written in the body of the 
contract; and held, further, that where the insured sustained loss by 
hail, he cannot maintain an action therefor, unless he has complied 
with the terms of said statute, in regard to giving the notice pro- 
vided for therein, or otherwise shows that such notice was waived by 
the insurance company. 

(For other cases, see Insurance, Cent. Dig. §§ 312, 1322; Dec. Dig. §$ 
152[3], 535.) 


2. INSURANCE— WAIVER OF CONDITIONS—PROOF—ACT OF 
AGENT. 


Where a waiver of conditions in an insurance policy is relied upon by the 
insured, he must show that the company, with knowledge of the facts. 
that occasioned the waiver, dispensed with the observance of the con- 
dition, and where the waiver is relied on as the act of an agent, the 
assured must prove, by a preponderance of the evidence, either that 
the agent had express authority from the insurer to make the waiver, 
or that the insurer subsequently, with knowledge of the facts, rati- 
fied the action of the agent in making such waiver. 

(For other cases, see Insurance, Cent. Dig. §§ 1367, 1374, 1382; Dec. Dig.. 
§§ 555, 556[1].) 


Commissioners’ Opinion, Division No. 4. Error from County Court, 
Payne County; W. H. Wilcox, Judge. 

Action by W. H. Huntsberry against the Union Mutual Insurance 
Company, a corporation. Judgment for plaintiff, and defendant brings. 
error. Reversed. 


J. M. Grubbs, of Stillwater, for Plaintiff in Error. 
J. W. Reece, of Cushing, for Defendant in Error. 


* Decision rendered, March 14, 1916. Rehearing denied, April 5, 1916. 
156 Pac. Rep. 327. Syllabus by the Court. 





Fire, &c.| Playman vs. Com’l Und. at Com’! Inter., &c. 


4 


PLAYMAN vs. COM’L UNDERWRITERS AT COM’L 
INTERINSURANCE EXCHANGE er At.* 


(Supreme Court of Oregon.) 


1. INSURANCE—COMBINATION OF INSURERS—POWER OF AT- 
TORNEY—ACTION. 

Plaintiff, entering into a combination of firms, corporations, etc., to pro- 
vide indemnity among each other from fire loss to their own prop- 
erty, and giving a power of attorney to the attorneys in fact for the 
individuals, etc., composing the combination to exchange indemnity 
for loss, to subscribe and deliver the necessary contracts to settle its 
proportion of losses, etc., did not create any express trust in favor of 
any member of the combination; and hence a personal judgment 
against the attorneys for loss under an alleged policy was error. 

(For other cases, see Insurance, Cent. Dig. §§ 1789, 1790, 1792-1794; Dec. 
Dig. § 672.) 


2. INSURANCE—COMBINATION OF INSURERS—ACTION— 
PARTIES. 


In such action, the attorneys, who alone were served, were not neces- 
sary parties to the action, and a personal judgment against them was 
erroneous. 


(For other cases, see Insurance, Cent. Dig. § 1568; Dec. Dig. § 624[5].) 


3. INSURANCE—ACTION—PLEADING—PROOF OF LOSS. 


In an action upon an alleged insurance policy, allegations of a total loss, 
of notice to the defendants, of the giving of all known information 
as to the origin of the fire, and of the giving to defendants’ insurance 
adjuster of all information in the insured’s power to enable him to 
ascertain the actual loss in the absence of a demurrer, was sufficient to 
admit of proof of loss. 


(For other cases, see Insurance, Cent. Dig. §§ 1554, 1634-1641; Dec. Dig. 
§ 645[3].) 


Department No. 2. Appeal from Circuit Court, Multnomah County; 
D. R. Parker, Judge. 

Action by C. H. Playman against the Commercial Underwriters at 
Commercial Interinsurance Exchange and others. From a judgment for 
plaintiff, defendants appeal. Reversed and remanded. 


Seitz & Clark, of Portland, for Appellants. 
N. R. Jacobson, of Portland (W. A. Carter, of Portland, on the brief), 
for Respondent. 


* Decision rendered, March 28, 1916. 156 Pac, Rep. 283. 
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JOHNSON vs. FRANKLIN INS. CO. or PHILapELPuia, Pa. 
(No. 12871.)* 
(Supreme Court of Washington.) 


1. INSURANCE—F ORFEITURE OF POLICY—REMOVAL OF 
GOODS. 


Where plaintiff’s fire policy provided that the property described was to 
be insured only at a designated location, unless otherwise provided 
by agreement indorsed thereon, and that the policy is void if the prop- 
erty is removed without the defendant’s consent, and the plaintiff 
moved the property one day after writing defendant's agent without 
waiting for permission, the policy became void, since to hold that the 
policy covered property elsewhere than the designated place would 
be making a new contract for the parties. 


(For other cases, see Insurance, Cent. Dig. §§ 792, 793; Dec. Dig. § 327.) 


2. INSURANCE—FORFEITURE OF POLICY—REMOVAL OF 
GOODS—STATUTE. 


A provision in a fire policy that the insurer shall be liable for loss by fire 
only while the property remains in a particular building is an essen- 
tial part of the contract, and not a condition or warranty under In- 
surance Code (Laws 1911, p. 161; 3 Rem. & Bal. Code, § 6059—34) 
§ 34, providing that no misrepresentation or warranty by the insured 
shall avoid the policy unless made with intent to deceive, that a breach 
of a warranty or condition in any insurance policy shall not avoid 
liability unless it contribute to the loss, and that if a loss occurs while 
a breach of warranty exists, and contributes to the loss, the insured 
shall recover the amount of insurance the premium paid would pur- 
chase at the rate that would be charged without the warranty. 


(For other cases, see Insurance, Cent. Dig. §§ 792, 793; Dec. Dig. § 327.) 


Department 1. Appeal from Superior Court, King County; A. W. 
Frater, Judge. 

Action by Matt Johnson against the Franklin Insurance Company of 
Philadelphia, Pennsylvania. Judgment for plaintiff, and defendant ap- 
peals. Reversed and remanded. 


3allinger & Hutson, of Seattle, for Appellant. 
Shepard, Burkheimer & Burkheimer, of Seattle, for Respondent. 


* Decision rendered, April 12, 1916. 156 Pac, Rep. 567. 
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OSBORNE et At. vs. PHOENIX INS. CO. of Hartrorp, Conn. 
(No. 13207.)* 
(Supreme Court of Washington.) 


1. INSURANCE — FIRE INSURANCE — INSURABLE INTEREST— 
SALES IN BULK LAW. 

O., to whom P. gave a bill of sale of a stock of goods, accompanied, as 
required by Sales in Bulk Law (Rem. & Bal. Code, §§ 5296, 5297), 
by affidavit showing the creditors of P. and the amount due each, 
whereby to the extent of the value of the goods P. assumed .such 
liabilities, even in the absence of agreement to that effect, acquired 
an insurable interest in the goods to the extent of their value, not- 
withstanding an agreement between O. and P., by which the creditors 
were not bound, that certain goods should be taken out of the stock 
and delivered by O. to the creditors in satisfaction of their claims, 
which would leave for O. goods of only the value of $300. 


(For other cases, see Insurance, Cent. Dig. § 150; Dec. Dig. § 115[6].) 


2. INSURANCE—DIRECTION OF VERDICT—AMOUNT OF RE- 
COVERY. 


Where defendant, in an action on a fire policy for $2,000, rested without 
giving any proof ander its denial of the alleged value of the goods, 
only on the court’s statement that it would instruct that plaintiff had 
an insurable interest only to the extent of $300, it would not be justi- 
fied in directing a verdict for the face value of the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 1746, 1765; Dec. Dig. § 
668[13].) 


Morris, C. J., dissenting. 

Department 1. Appeal from Superior Court, King County; J. T. 
Ronald, Judge. f ; 

Action by George L. Osborne and another against the Phoenix Insur- 


ance Company of nartford, Connecticut. From a judgment for less than 
prayed, plaintiffs appeal. Reversed and remanded. 


Myers & Johnstone, of Seattle, for Appellants. 
Halverstadt & Clarke, of Seattle, for Respondent. 
* Decision rendered, March 24, 1916. 150 Pac. Rep. 5. 


—_—_—— -@+@ 


BOND vs. NATIONAL FIRE INS. CO.* 
(Supreme Court of Appeals of West Virginia.) 


3. INSURANCE—FIRE INSURANCE — REPLICATION — ADJUST- 
MENT OF LOSS. 


A special replication of a plaintiff suing upon a policy of fire insurance 
* Decision rendered, March 14, 1916. 88 S. E. Rep. 389. Syllabus by 
the Court. 
Vol. XLVII—44. 
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stating that notice of the fire was given to the insurance company, 
and that the company proceeded to and did adjust the loss with the 
plaintiff, whereby it agreed to pay the sum of $——— in discharge 
of its obligation under the terms of the policy, which sum the plain- 
tiff agreed to accept in satisfaction of the liability, is defective, as 
it construes an adjustment of the loss as a promise or agreement to 
pay the loss. An ascertainment of the loss does not necessarily im- 
port a promise to pay it. 


(For other cases, see Insurance, Cent. Dig. §§ 1413-1419; Dec. Dig. § 566.) 


4. INSURANCE—SPECIAL AGENT—“ADJUSTER”—POWERS. 


An adjuster is a special agent for the person or company for whom he 
acts. His powers and authority are prima facie coextensive with the 
business intrusted to his care (citing Words and Phrases, Adjuster). 


(For other cases, see Insurance, Cent. Dig. § 1412; Dec. Dig. § 565.) 


5. INSURANCE—INSURANCE ADJUSTER—POWERS. 

An insurance adjuster is ordinarily a special agent of limited authority to 
ascertain and adjust the loss, having no power merely as such in the 
absence of some-evidence as to his authority to alter the contract, or 
waive any of its essential conditions. 


(For other cases, see Insurance, Cent. Dig. § 1412; Dec. Dig. § 565.) 


6. INSURANCE—A DJUSTMENT OF LOSS—AGREEMENT TO 
PAY. 

An adjustment of the amount of the loss, and an agreement to pay the 
amount as adjusted, are two distinct and independent things. 


(For other cases, see Insurance, Cent. Dig. §§ 1413-1419) Dec. Dig. § 566.) 


7, INSURANCE—FIRE INSURANCE—ADJUSTMENT OF LOSS— 
ESTOPPEL. 


A mere adjustment of a loss, unless such adjustment is accepted by the 
insurance company with a promise to pay, will not estop the insurer 
from denying his liability. It is a mere step to ascertain and fix the 
amount of the loss. The adjustment does not fix the liability in and 
of itself without promise of payment. 


(For other cases, see Insurance, Cent. Dig. §§ 1078-1082; Dec. Dig. § 397.) 


8. INSURANCE—FIRE INSURANCE POLICY—WAIVER OF CON- 
DITION—EFFECT. 


The waiver by the insurer of one of the promissory covenants of a policy 
of insurance does not waive other conditions of the policy, unless it 
clearly appear that such was the intention of the parties. 

(For other cases, see Insurance, Cent. Dig. §§ 1026, 1035, 1040; Dec. Dig. 
§ 388[1].) 


Error to circuit court, Tucker County. 
Action by W. C. Bond against the National Fire Insurance Company. 
Judgment for plaintiff, and defendant brings error. Reversed and re- 
manded for new trial. 


Cunningham & Stallings and W. K. Pritt, all of Parsons, for Plaintiff 
in Error. 


D. E. Cuppett, of Thomas, and C. O. Strieby, of Elkins, for Defend- 
ant in Error. 





Fire, Ne.] Royal Ins. Co. vs. Walker Lbr. Co. 


ROYAL INS. CO. vs. O. L. WALKER LUMBER CO. 
(No. 795.)* 


(Supreme Court of Wyoming.) 


(On Rehearing.) 


1, INSURANCE—FIRE INSURANCE—PRESENT CONTRACT OF 
INSURANCE. 


Where the president of plaintiff lumber company wrote the agent of de- 
fendant insurance company, “I wish you would also bind the building 
of [the owner] being constructed at Lost Springs for $1,500 as we 
are furnishing the material. We can probably make this permanent, 
but we want to be covered in the meantime,” to which the agent re- 
plied that he had bound the building, but stated that it was necessary 
for the company to have a definite location on the risk if they were 
to hold the binder, requesting that his correspondent send a regular 
application blank for a policy, which the president of plaintiff com- 
pany thereafter neglected to do, there was a binding contract of 
present insurance made between the parties, subjecting the insurance 
company to liability for a loss, such of the necessary terms of every 
contract of insurance as were unexpressed in the correspondence 
resting in implication. 

(For other cases, see Insurance, Cent. Dig. §§ 188-191; Dec. Dig. § 128[1].) 


2. INSURANCE—FIRE INSURANCE—CONTRACT—IMPLICA- 
TION OF NECESSARY ELEMENTS. 


Some of the essentials of a valid contract of insurance may be unex- 
pressed and rest in implication. 

(For other cases, see Insurance, Cent. Dig. §§ 292, 296, 297; Dec. Dig. 
§ 146[1].) 


3. INSURANCE—ORAL CONTRACT. 

An oral contract of insurance is valid, unless prohibited by statute, and 
will be binding from the time it is complete, although loss occurs 
before the policy is issued. 

(For other cases, see Insurance, Cent. Dig. §§ 203-205, 207, 208; Dec. 
Dig. § 131[1].) 


4. INSURANCE— FIRE INSURANCE—CHANGE IN TITLE—EF- 
FECT. 


A policy of fire insurance on a building under construction in favor of a 
lumber company contained the provision that it should be void if 
any change took place in the interest, title, or possession of the sub- 
ject of insurance. The policy stood in the name of the owner of the 
building, and to cover the lumber company’s interest a rider was 
attached to the effect that a loss, if any, was payable to the company 
as its interest might appear. In the policy there was a printed stipu- 
lation that if an interest under the policy should exist in favor of 
any person having an interest other than the insured, the conditions 
of insurance, relating to such interest, “as shall be written upon, at- 
tached, or appended hereto” should apply. Held, that the conveyance, 
twelve days before loss of the building, by the owner to his sister 
did not relieve the insurer of liability to the lumber company, since 


* Decision rendered, March 20, 1916. 155 Pac. Rep. 1101. 
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the stipulation of the policy relating to the effect of a change in title 
did not apply to the lumber company where not set out in the rider. 


(For other cases, see Insurance, Cent. Dig. § 794; Dec. Dig. § 328[1].) 


5. INSURANCE—CONSTRUCTION OF POLICY. 

In case of ambiguity in the provision of an insurance policy, that con- 
struction should be adopted which is more favorable to the insured or 
those claiming under the policy. 


(For other cases, see Insurance, Cent. Dig. § 294; Dec. Dig. § 146[2].) 


Error to District Court, Laramie County; William C. Mentzer, Judge. 
On Rehearing. Former opinion affirmed, and judgment below affirmed. 
For former opinion, see 148 Pac. 340. 


C. W. Burdick, of Cheyenne, and Fred Herrington, of Denver, Colo., 
for Plaintiff in Error. 
John D. Clark, of Cheyenne, for Defendant in Error. 
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MARINE. 
COURT OF APPEALS OF NEW YORK. 


FISH 
vs. 


VANDERLIP.* 


1. INSURANCE—SEVERAL LIABILITY—ACTION—PARTIES. 


Where a number of underwriters insured a vessel by a contract expressly 
declaring that they bound themselves severally, and not jointly, for its 
performance, the insured could not maintain a single action against 
all the insurers to recover an aggregate amount of the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 1569, 1570; Dec. Dig. § 
624[7].) 
Chase, Collin and Pound, JJ., dissenting. 


Appeal from Supreme Court, Appellate Division, First Department. 

Action by J. Albert Fish against Frank A. Vanderlip. From an order 
of the Appellate Division (170 App. Div. 780, 156 N. Y. Supp. 38), affirm- 
ing an order sustaining a demurrer to the fifth separate defense in the 
amended answer, defendant, by permission, appeals on a certified ques- 
tion. Affirmed, and question certified answered in the negative. 


The action is brought to recover $150 upon a “United States Lloyds” 
policy of insurance covering the yacht Senta, which is alleged to have been 
destroyed by fire on October 25, 1910, while lying in the harbor of Edgar- 
town, Mass. The defendant, together with ninety-nine other individual 
subscribers, signed the insurance contract, each obligating himself to the 
payment of $150. The aggregate amount of the insurance was $15,000, 
and was effected through the subscriber’s attorneys in fact, Higgins 
& Cox, “by the undersigned firms and individuals, as separate under- 
writers, each represented by the above attorneys.” By the terms of the 
policy the subscribers bound “themselves severally and not jointly, nor 
one for the other, * * * for the true performance of the premises, 
each one for his own part of the whole amount herein insured only.” 

The plaintiff seeks to recover against the defendant the amount of 
his individual subscription. In the separate defense demurred to it is 
alleged that in a previous action brought in the Municipal Court of the 
city of New York by this plaintiff against one Douglass F. Cox, one of 
the subscribers to the policy, upon the same policy, for his proportionate 
part of the same loss, the same issues as are presented by the answer 
herein were tried and decided, and a judgment on the merits was ren- 
dered against this plaintiff; that the said Cox is a member of the at- 
torneys in fact, who represented all the subscribers in the issuance of the 
policy and was authorized “to act for and on behalf of each and all 
of the said subscribers; * * * that the interest of this defendant in 
the said action against the said Cox was identical with that of the said 
Cox, and that the said Cox defended the said suit in which he was 
defendant as aforesaid under and by direction of and at the expense and 


* Decision rendered, April 18, 1916. 112 N. E. Rep. 425. 
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the interest of each and all of said subscribers, including this defendant. 
and, had the plaintiff recovered judgment in said action against Cox, this 
defendant would have been obliged to pay his proportionate share thereof, 
which facts were known to the plaintiff at the time of the trial of said 
action; and that the said judgment is a bar and estoppel in this action, 
because it is an adjudication against the plaintiff’s right to recover for 
said alleged loss under said policy, and because it deprives this defendant 
of his right of contribution against the said Cox, and because it is an 
adjudication that the plaintiff was the culpable cause of the loss sued for.” 
The court at Special Term held that the judgment in the former suit 
set up in this separate defense was not res adjudicata and sustained the 
plaintiff's demurrer. The order entered upon this decision was affirmed 
at the Appellate Division. That court has allowed an appeal and certified 
the question whether the defense above set forth is sufficient in law upon 
the face thereof to constitute a defense to the plaintiff’s cause of action. 


Irving G. Vann, of Syracuse, for Appellant. 
Jesse W. Tobey, of New York City, for Respondent. 


WILLARD BarTLeETT, C. J. (after stating the facts as above.) 

[1] The obligation assumed by the underwriters toward the 
assured was a several liability. Not only was this expressly de- 
clared in the contract of insurance, but the assumption of any 
joint liability was distinctly negatived therein. It has been held 
that the insured under such a contract cannot maintain a single 
action against all the insurers to recover the aggregate amount of 
the policy. Straus vs. Hoadley, 23 App. Div. 360, 48 N. Y. Supp. 
239. 

[2] Reference is made in the brief of the learned counsel for 
the appellant to the contents of the agreement between the under- 
writers themselves, which provides that the losses are to. be paid 
out of the premiums, and in case the cash assets are insufficient to 
meet the obligations an advisory committee has power to levy an 
assessment; but we cannot take cognizance of this agreement in 
passing upon the defense attacked by the demurrer, as it forms no 
part of the record. According to that defense the plaintiff has 
been defeated in another action which he brought against another 
one of the underwriters to enforce his individual liability, and a 
judgment upon the merits was rendered against him after a trial 
of the same issues as are involved in the present suit. He is now 
met with the defense of res adjudicata based upon such former 
judgment. This defense is predicated solely upon the ground 
that the defendant here, together with his cosubscribers, had, 
with the knowledge of the plaintiff, joined in defending the former 
suit and contributed te the expense thereof, and that he will lose 
the proportionate part of such expenses contributed by him unless 
the former judgment is held to be an estoppel. 

[3] The appellant contends that the rule of estoppel by former 
judgment extends, not only to the parties to the former suit and 
their privies, but also to persons not parties of record, who to the 
knowledge of opposite party participated in the defense for the 
protection of some interest of their own. It is conceded that no 
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case in the New York State courts has gone as far as we are asked 
to go in this case, but it is insisted that there is no decision to the 
contrary by the New York courts and that there is ample author- 
ity to be found in federal cases for taking this desirable step in 
advance. The federal decision which gives most support to the 
position of the appellant is Greenwich Ins. Co. vs. Friedman Co, 
142 Fed. 944, 74 C. C. A. 114, decided by the Circuit Court of 
Appeals for the Sixth Circuit. In that case a store belonging to 
the insured parties at Grand Rapids, Mich., had been destroyed 
by fire, and a large loss was sustained. Some 30 insurance com- 
panies had issued policies covering the property destroyed. “Pay- 
ment was refused by the companies upon the ground that a_ sub- 
stantial part of the loss was occasioned by the fall of the building 
prior to the fire. The assured recovered judgment against two 
of the companies in actions where the issue thus raised was decid- 
ed against the companies. These former judgments were set up 
by the assured as conclusive upon the liability of the Greenwich 
Insurance Company, and the claim thus set up was sustained. The 
court’s decision was based upon the finding of fact that the 
Greenwich Insurance Company had for the protection of its own 
interests joined with the defendants in the other suits, and that the 
said joinder was open and avowed and was well known to the 
assured. The Circuit Court of Appeals, in sustaining the decision 
of the lower court, rested its decision upon the rule announced 
in previous cases to the following effect :— 

“The doctrine is well settled that one who, for his own inter- 
est, joins in the defense of a suit to which he is not a party of 
record, is as much concluded by the judgment as if he had been 
a party thereto, provided his conduct in that respect was open 
and avowed, or otherwise well known to the opposite party.” 

The rule thus stated was quoted from Penfield vs. Potts, 126 
Fed. 475, 61 C. C. A. 371, which was one of several patent in- 
fringement suits in which several parties, who were charged as 
infringers of the same patent, had joined together in making de- 
fense. In one of such suits the complainant was defeated, and 
the judgment therein was held to be conclusive upon him in 
another suit against another alleged infringer. The court there, 
after stating the rule as above quoted, said :— 

“Thus the question .in respect of the infringement of the third 
claim was in each of these two cases identical, and, if the ap- 
pellants were privies with the Anderson Machine Company in 
such sense that they would have been concluded * * * in each 
case, it must follow, froth the mutuality of an estoppel, that the 
patentees, who were plaintiffs in both cases, would be also con- 
cluded, for an estoppel by judgment or decrée must be mutual.” 

The court there in effect held that the defendant there had be- 
come privy to the defendant in the former action by its conduct 
in joining in the defense of the former suit with the knowledge of 
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the plaintiff. Similar decisions have been rendered in other 
cases in the federal courts, of which the following are examples: 
Theller vs. Hershey (C. C.) 89 Fed. 576; Lane vs. Welds, 99 
Fed. 286, 39 C. C. A. 528. 

There are other cases, however, decided by the federal courts, 
where a contrary doctrine seems to have been laid down, and in 
which it was held that where a party, to protect some interest of 
his own, aids and contributes to the expense of a suit, he does not 
thereby become bound by the judgment in a subsequent litigation 
where he is a party and the same issues are involved. Helm vs. 
Zarecor (D. C.) 213 Fed. 648, 654; Merchants’ Coal Co. vs. Fair- 
mont Coal Co., 160 Fed. 769, 777, 88 C. C. A. 23. The cases 
holding otherwise are all patent infringement cases, except the 
Greenwich Insurance Company Case, supra, which does not ap- 
pear to have been since cited or followed. It is true that an ap- 
plication for a writ of certiorari to review the decision in that 
case was denied by the United States Supreme Court (200: U. S. 
621, 26 Sup. Ct. 758, 50 L. Ed. 624), but we may not assume from 
this action of that court that it approved of the decision sought 
be be reviewed. The federal Supreme Court exercises its power 
of granting the writ of certiorari very sparingly, and only where 
the case is one of gravity or general importance. Matter of 
Woods, 143 U. S. 202, 12 Sup. Ct. 417, 36 L. Ed. 125; Forsyth 
vs. Hammond, 166 U. S. 506, 17 Sup. Ct. 665, 41 L. Ed. 1095. 


The general rule is that a former adjudication, to be available 
as a plea, must have been a previous determination of the same 
issues between the same parties or their privies. It is not always 
necessary, however, that the person sought to be bound should 
have been a party to the record in the previous suit. It is enough 
if he had the right to control the conduct of the litigation and 
appeal from the judgment. Such was the case of Castle vs. 
Noyes, 14 N. Y. 329, 335. There it appeared that in a former 
action the defendant had sued the servant of the plaintiff’s tes- 
tator for the recovery of property belonging to the testator. The 
defendant was defeated in the former action, and the judgment 
therein was held conclusive. In that case Judge Comstock said :— 


“Upon these facts the parties are to be regarded as the same. 
It is by no means true that, in order to constitute an estoppel by 
judgment, the parties on the record must.be the same. The term 
has a broader meaning. It includes the real and substantial 
parties who, although not upon the record, had a right to control 
the proceedings and appeal from the judgment.” 

Professor Greenleaf thus states the*true principles upon which 
estoppels by judgment proceed :— 

“The rules of law upon this subject are founded upon these 
evident principles or axioms that it is for the interest of the 
community that a limit should be prescribed to litigation, and 
that the same cause of action ought not to be brought twice to a 
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final determination. Justice requires that every cause be once 
fairly and impartially tried; but the public tranquillity demands 
that, having been once so tried, all litigation of that question, and 
between those parties, should be closed forever. It is also a most 
obvious principle of justice that no man ought to~be bound by 
proceedings to which he was a stranger; but the converse of this 
rule is equally true, that by proceedings to which he was not a 
stranger, he may well be held bound. Under the term ‘parties,’ 
in this connection, the law includes all who are directly interested 
in the subject-matter, and had a right: to make defense, or to 
control the proceedings, and to appeal from the judgment.. This 
right involves also the right to adduce testimony, and to cross- 
examine the witnesses adduced on the other side.” Greenleaf’s 
Evidence, §§ 522, 523. See, also, section 535. 

The defendant here had no right to control the former suit, or 
to appeal from the judgment. 

In Bigelow vs. Old Dominion Copper M. & S. C., 225 U. S. 
111, 126, 32 Sup. Ct. 641, 642 (56 L. Ed. 1009, Ann. Cas. 1913E, 
875) separate suits against joint promoters of a corporation to 
recover secret profits were instituted by the corporation. One 
of the defendants, Lewisohn, lived in New York, and a separate 
suit was instituted against him there. The New York suit was 
dismissed. In another suit in Massachusetts where the defendant 
Bigelow lived the New York judgment was pleaded by Bigelow 
as a bar. The Supreme Court of the United States in holding 
that the New York judgment was not a bar, said :— 

“To conclude Bigelow by the New York judgment, it must 
appear that he was either a party or a privy. That he was not 
a party to the record is conceded. He had no legal right to de- 
fend or control the proceedings, nor to appeal from the decree. 
He was, therefore, a stranger, and was not concluded by that 
judgment as a party thereto. That he was indirectly interested 
in the result because the question there litigated was one which 
might affect his own liability as a judicial precedent in a subse- 
quent suit against him upon the same cause of action is true, but 
the effect of a judgment against Lewisohn as a precedent is not 
that of, res judicata, and the Massachusetts court was under no 
obligation to follow the decision as a mere judicial precedent. 
Nor would assistance in the defense of the suit, because of in- 
terest in the decision as a judicial precedent which might in- 
fluence the decision in his own case, create an estoppel as to 
Bigelow.” 

The court then declares again the rule that estoppels must be 
mutual, and in discussing this phase of the question, said :— 

“An apparent exception to this rule of mutuality has been held 
to exist where the liability of the defendant is altogether depen- 
dent upon the culpability of one exonerated in a prior suit, upon 
the same facts, when sued by the same plaintiff. See Portland 
Gold Mining Co. vs. Stratton’s Independence, 158 Fed. 63 [85 
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C. C. A. 393, 16 L. R. A. (N. S.) 677], where the cases are 
collected. The unilateral character of the estoppel of an adju- 
dication in such cases is justified by the injustice which would 
result in allowing a recovery against a defendant for conduct of 
another, when that other has been exonerated in a direct suit. 
The cases in which it has been enforced are cases where the rela- 
tion between the defendants in the two suits has been that of 
principal and agent, master and servant, or indemnitor and in- 
demnitee.” 225 U. S. 127, 32 Sup. Ct. 641, 56 L. Ed. 1009, Ann. 
Cas. 1913E, 875. 

The defendant here comes neither within these classes nor 
within the principle upon which such parties are held bound. 
There are other adjudicated cases not strictly within the classes 
mentioned where the same principle applies. 

In Old Dominion Copper M. & S. Co. vs. Bigelow, 203 Mass. 
159, 89 N. E. 193, 40 L. R. A. (N. S.) 314, being the same case 
that was before the United States Supreme Court, supra, in 
discussing the question whether the defendant Bigelow could 
avail himself of the judgment in favor of Lewisohn who had a 
common interest with him, it is said :— 

“The evidence shows that he (Bigelow) knew of the suit, and 
through his counsel gave such assistance in the preparation of the 
briefs for the arguments of that suit as might have been expected. 
But, as he was not a party, this fact is not of much importance. 
It is treated by most of the expert witnesses called by the de- 
fendant as to the New York law as of no consequence. Privity 
depends upon the relation of the parties to the subject-matter, 
rather than their activity in a suit relating to it after the event. 
Participation in the defense because of general or -personal in- 
terest in the result of the litigation does not make one privy to 
the judgment. * * * Bigelow could not have appeared as of 
right and made defense in that suit. No judgment can be re- 
garded as res judicata as to any matter where the rights in the 
subject-matter arise out of mutuality, and not by succession, un- 
less the party could, as matter of right, appear and defend, even 
though he may have had knowledge of the suit. Otherwise he 
might be bound by a judgment as to which he had never had the 
opportunity to be heard, which is opposed to the first principles 
of justice.” 203 Mass. 216, 217, 89 N. E. 193, 40 L. R. A. 
(N. S.) 314. 

It will be seen that when this case reached the United States 
Supreme Court, that court took the same view in regard to the 
effect of the action of a defendant in aiding in the defense of 
another suit to which he was not a party, but in which he was 
simply interested. 

In the case at bar, notwithstanding all the matters set up in 
the fifth separate defense showing a unity of interest between the 
underwriters as among themselves, one fact stands out with 
marked prominence and emphasis. The contract of insurance is 
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so drawn as wholly to separate the rights and obligations of each 
insurer from the rights and obligations of every one of his 
associates. This must have been done with a purpose. In deter- 
mining the status of the plaintiff and defendant, the policy is to 
be construed as if they alone were parties thereto. Otherwise 
no effect would be given to the declaration therein contained that 
the assurers bind themselves “severally and not jointly, nor any 
one for the other, * * * each one for his own part of the 
whole amount herein insured only.” The several character of 
the contract being so explicit, we cannot change it into a joint 
undertaking on the part of the insurers; and we would virtually 
do this if we held that the judgment in the Municipal Court suit 
constituted an estoppel. In the brief for the appellant we are 
told in italics :— 

“It would be abhorrent and a reproach to the law that upon the 
same written instrument and under the same state of facts one 
of the parties to a contract should be held liable and another, in 
the same right, held not liable.” 

This possibility, however, if it exists, would seem to be en- 
tirely due to the appellant and his associates, who drew their 
policy in such a form as to compel the assured to bring one hun- 
dred different suits to recover the insurance upon his yacht, if 
they saw fit for any reason to refuse payment. 

We conclude that the matters pleaded in the fifth separate de- 
fense in the amended answer do not suffice to make the judg- 
ment in the Municipal Court suit available to the appellant by 
way of estoppel. It is easy to conceive of a case where it would 
operate most harshly to hold a person bound by a former judg- 
ment adverse to his interest, merely because he had aided in com- 
bating it but without any legal right to control the course of the 
litigation, or to appeal from the adverse judgment although it 
was palpably erroneous. 

The order appealed from should be affirmed, with costs, and the 
question certified answered in the negative. 

Cuddeback, Cardozo, and Seabury, JJ., concur. Chase, Collin, 
and Pound, JJ., dissent, on dissenting opinion of Laughlin, J., 
below. 

Order affirmed. 
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ACCIDENT AND HEALTH. 


In RE JOHNSON vs. FIDELITY & CASUALTY CO. 


This decision (Mich.), appearing in 45 Ins. Law Journal, 758, 
was/peculiar as to character and scope, and we have examined 
the record to see if we could obtain therefrom anything that 
would: help to understand the opinion more fully. We believe 
that under the issues as submitted to the jury the question of 
accidental means was not considered. No question seems to have 
been presened to raise the question of accidental means if death 
resulted from ptomaine poisoning. The case seems to have been 
tried upon a different theory, as will appear from the following 
from the record. The court charged the jury— 

“It is claimed by the plaintiff * * * that the assured died as 
the result of ptomaine poisoning. It is claimed by that defendant 
that the assured suffered from consumption or pulmonary tu- 
berculosis and died from that cause. * * * It is the claim of 
plaintiff that the death of Lawrence Johnson resulted from pto- 
maine poisoning. * * * It is the claim of the defendant that 
Lawrence Johnson died from other diseases, unconnected with 
the alleged ptomaine poisoning. Death caused by ptomaine poi- 
soning is an accidental death within the terms of the policy sued 
upon. * * * You are called upon to determine a pure question 
of fact—the cause of the death of the insured, Lawrence John- 
son.” 

Not one of these instructions were excepted to by the defend- 
ant, and an exception was necessfry to raise the question on 
appeal. No request by defendant was made that the ptomaine 
poisoning, if such it was, must be the result of a bodily injury, 
or a bodily injury suffered through accidental means, indepen- 
dently and exclusively of all other causes. 

The record contains no motion to dismiss the complaint or for 
a directed verdict. 

There was a motion for a new trial upon which the trial court 
wrote an opinion and therein said :— 


“The only question submitted to the jury was the cause of 
death of the assured, Lawrence Johnson; the specific inquiry 
being whether the assured died from the effects of ptomaine 
poisoning (a cause creating liability within the terms of the 
policy), or from some other cause (which created no liability 
upon the part of defendant under the policy ).” 

“Testimony was offered and received which justified the jury 
in finding that the assured died from the effects of ptomaine 
poisoning.” 
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The question as to whether ptomaine poisoning. was a bodily 
injury suffered through accidental means was not before the 
Supreme Court for review. , 

The court instructed the jury with respect to the proximate 
cause as that without which death would not have occurred. 

It has often been held that the rule of proximate cause, as 
applied to personal injuries in negligence cases, is not applicable 
to a contract of insurance against bodily injury suffered through 
accidental means, resulting directly, independently and exclusively 
of all other causes in death. Crandall vs. Cont. Cas. Co., 179 IIl. 
App. 330; Ill. Com. Men’s Ass’n vs. Parks, 179 Fed. 794; Carr 
vs. Pac. Mut. Life, 75 S. W. 180; Penn vs. Standard L. & A. Co., 
76 S. E. 262; Cont. Cas. Co. vs. Peltur, 51 S. E. 209. 

In the Reigart case, 94 Ky. 547 (not 92 Ky. 142, which re- 
ferred to improper taking of appeal) the assured ate beefsteak, 
a part passed into the windpipe, choked him to death. On the 
trial death was “conceded” to be “accidental,” but contended not 
to be external or violent. In the opinion the court said :— 

“If the steak had been putrid, causing the stomach to revolt 
at it, or so tough as to interfere with digestion, or to completely 
stay the operations of nature in such a manner as to produce 
disease, no one would contend that the pain or the disease was 
the result of accident, or that the terms of this policy embraced 
such a case.” 

The Paul Case (112 N. Y.) 476) was where the assured was 
suffocated through the accidental escape of illuminating gas into 
the room where he was in bed asleep. The matter litigated was 
whether the means were violent and external. 

The Bacon Case (123 N. Y. 308) was where the assured died 
from malignant pustule, anthrax, caused by contact with putrid 
or diseased animal matter, the poison producing the pustule. It 
was held a disease and that there could be no recovery. The 
opinion refers to the Paul Case which had been cited and said 
that it “is without the slightest analogy,” and that “there was no 
question in the Paul Case that the deceased came to his death 
through disease; no pretense could properly be made as to death 
from disease in such a case.” 

What is a policy of life insurance? 

What is a life insurance policy ? 

This case concedes “the authorities are in conflict,” but holds 
that a policy insuring against bodily injury sustained through 
accidental means is “a policy of life insurance” within the Illinois 
statute, even though that statute on examination will be found 
relating to the “business of life insurance” and contains various 
sections and subdivisions, and the clause quoted in the opinion. 
It is immediately preceded by a section with subdivisions, among 
other things relating to options, incontestability after two years, 
surrendered and lapse values, annual participation in dividends, 
deferred dividends, loan and cash value tables, net value, loan 
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value, grace in making payment of premium after the first year, 
etc., which could not in any sense apply to an accident policy or 
to a policy issued by an accident company not doing a life insur- 
ance. This quoted clause is followed by other provisions to be 
excluded; viz.: that policy not to take effect more than six 
weeks before date of application, no settlement at maturity of 
less value than published rates at that time plus dividends de- 
ducting indebtedness, no forfeiture for failure to repay loan. It 
was further therein provided that “The policies of a life insur- 
ance company, not organized under the laws of this state, may 
contain any provision which the law of the state * * * under 
which the company is organized, prescribes shall be in such 
policies when issued in this state.” If the defendant in the 
Johnson case is a life insurance company, it is organized under 
the laws of New York, and the provision is approved by that 
state. 

The Illinois statute differs in terms from the Missouri statute, 
Logan Case. We wish the court had given its reasons for its 
holding rather than to “content” itself with quoting excerpts from 
the Logan Case. In the Logan Case the Missouri court held that 
a statute that provided that suicide “shall be no defense” to a 
suit on a policy of “insurance on life,” applied to a policy of 
accident insurance. The Missouri statute did not say that suicide 
presupposed accidental means, but that suicide was no defense. 

In Ticktin vs. Insurance Co., 87 Fed. 543, the United States 
Circuit Court for Missouri, respecting this very same statute 
and during the same year of the Logan decision, decided that to 
hold such statute applied to an accident policy was not judicial 
construction, but would “justly expose the court to the criticism 
of judicial legislation.” 

In Theobald vs. Supreme Lodge,*59 Mo. App. 87, it was held 
that the Missouri suicide statute did not apply to a fraternal 
benevolent association, making payments in case of death. 

In Pride vs. Casualty Co., 125 Pac. 787, the Washington Su- 
preme Court held that a statute providing “No policy of life or 
endowment insurance” shall be issued unless it contain certain 
provisions which were omitted from a policy of accident insur- 
ance, that the statute did not apply, that accident insurance was 
“not such a life insurance policy as was contemplated by the 
Legislature in the enactment.” 

In National Accident Co. vs. Lakey, 166 Ala. 174, a code sec- 
tion, prescribing the form for an action on “a policy of life insur- 
ance” did not apply to a policy of accident insurance as it is not 
the sort of policy and does not “evidence the character of con- 
tract men have in mind when they speak of life insurance,” 
although such a contract is in “a sense a policy of life insurance.” 


In Mutual Reserve vs. Dobler, 70 C. C. A. 134, an inquiry 
whether the assured had “any other insurance on your life” did 
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not require the assured to disclose that he had a policy of acci- 
dent insurance. 

“In the ordinary understanding and usage there is a well de- 
fined distinction between life insurance and accident insurance. 
* * * ‘It has been held that legislation referring to life insur- 
ance and life insurance companies does not include within its 
scope accident insurance and accident insurance companies.” 

In Casualty Co. vs. Dorough, 46 C. C. A. 364, a Texas statute 
imposed additional liability on a “life or health insurance com- 
pany,” who fails to pay a loss within a certain time, and the 
court said: “We think it plainly appears therefrom that acci- 
dent insurance, in the legislative mind, was distinct from life and 
health insurance.” 

In Lane vs. General Accident, 113 S. W. 324, the same statute, 
this decision was followed by the Texas state court. 

In Miller vs. Maryland Casualty, 193 Fed. 342, a statute of 
Pennsylvania relating to warranties in “a policy of life insurance” 
applied to an accident policy, for reasons included “with a view 
to harmonizing state and federal decisions, and producing uni- 
formity in the Pennsylvania system of insurance.” 

In Dickinson vs. United Workman, 159 Pa. 258, this same 
statute did not apply to fraternal benevolent associations. 

To refer to the numerous cases, pro and con, would make this 
note entirely too long. The ones mentioned will give a key to any 
one desiring to pursue the inquiry further. 


SUPREME COURT OF CALIFORNIA. 


ROCK 
vs. 


TRAVELERS’ INS. CO. OF HARTFORD, CONN. (S. F. 6818.)* 


1, INSURANCE—ACCIDENT INSURANCE—ACTION ON POLICY 
—BURDEN OF PROOF. 

The burden of proving that the death of the insured was the result of 
“bodily injury effected through external, violent, and accidental 
means,” within the terms of a policy, was upon the beneficiary, suing 
thereon. 


(For other cases, see Insurance, Cent. Dig. §§ 1659-1662; Dec. Dig. § 
646[6].) 


* Decision rendered, April 5, 1916. 156 Pac. Rep. 1029. 
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2. INSURANCE—ACCIDENT INSURANCE — RECOVERY—“ACCI- 
DENTAL MEANS.” 


Insured, holding an accident policy payable upon death- “resulting from 
bodily injuries effected, directly and independently of all other causes, 
through external, violent, and accidental means,” acted as pallbearer 
and attempted to carry one end of a heavy casket down a flight of 
stairs, and did so without slipping or stumbling, in precisely the 
manner intended and designed by him, but the exertion was beyond 
his strength, and resulted in a dilation of the heart and death. Held, 
that the policy differentiated between accidental injury or death, and 
injury or death from accidental means; that it was not enough that 
injury or death should be unexpected or unforeseen, but there must 
be some element of unexpectedness in the act or occurrence resulting 
in death; and that his death was not due to “accidental means,” so 
that there could be no recovery. 


(For other cases, see Insurance, Cent. Dig. §§ 1166-1169; Dec. Dig. § 455.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Accidental Means.) 


In Bank. Appeal from Superior Court, City and County of San 
Francisco; Frank J. Murasky, Judge. 

Action by Mary Rose Rock against the Travelers’ Insurance Com- 
pany of Hartford, Conn. Judgment for plaintiff, motion for new trial 
denied, and defendant appeals. Judgment and order reversed. 


Coogan & O’Connor, of San Francisco, for Appellant. 
Lewis F. Byington, of San Francisco, for Respondent. 


PER CURIAM. 

This case was originally assigned to Department 1 of this court, 
and the judgment of the lower court was reversed. Upon peti- 
tion for a rehearing we granted petitioner’s prayer, because we 
believed that the importance of the matters involved in the ap- 
peal merited a consideration by the court in bank. After a care- 
ful study of the case, in which we have been assisted by the able 
arguments and briefs of counsel on both sides, we have adopted 
the opinion of Department 1, prepared by Mr. Justice Sloss, 
which is as follows :— 

“The plaintiff, as beneficiary under a policy of accident insur- 
ance, issued by the defendant to Joseph Francis Rock, brought 
this action to recover $7,000, payable to her under the terms of 
said policy in the event of the death of said insured ‘resulting 
from bodily injuries effected directly and independently of all 
other causes, through external, violent, and accidental means.’ 
The complaint alleged, and the answer denied, that Joseph Fran- 
cis Rock had sustained bodily injuries and met his death within 
the above-quoted terms of the policy. The action was tried be- 
fore a jury, which returned a verdict in favor of the plaintiff for 
the amount claimed. The defendant appeals from the judgment 
and from an order denying its motion for a new trial. 

“The principal question, and the only one that need here be 
considered, is whether the evidence justified the finding (im- 
plied in the verdict of the jury) that the deceased died as the 
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result of bodily injuries effected through external, violent and 
accidental means. 

“On June 30, 1911, Joseph Francis Rock was attending the 
funeral of one James Murphy. The casket containing Murphy’s 
remains was on the second floor of the Murphy home. The 
stairway leading from the second to the first floor was so narrow 
that only two men could handle the casket while on the stairs. 
Rock took up one end of the casket and M. C. Cleveland the 
other. These two then carried the casket down the stairs, Cleve- 
land leading, and Rock holding the upper or rear end. When 
they got to the bottom of the stairs, other pallbearers took hold, 
and immediately thereafter Rock collapsed. He was promptly 
removed to a hospital, but died before medical aid could reach 
him. The cause of his death, as shown by the testimony, was 
acute dilation of the heart. An autopsy was held. There was 
some conflict of testimony regarding the exact condition of Rock’s 
heart, as disclosed by this post mortem examination. There can 
be no reasonable room for doubt, however, that the condition of 
the heart had not been entirely normal. Indeed, the circum- 
stances above related, together with some other matters to which 
we shall refer, make it perfectly clear that Rock’s heart was not 
able to withstand the strain put upon it by the exertion which he 
underwent, and that the strain thus caused produced the dilation 
and the consequent death. 

“The record does not disclose that anything of an unusual or 
unexpected nature occurred in the course of carrying the casket 
down the stairs. The testimony, so far as it went, was to the 
contrary. Cleveland, who was carrying the forward end of the 
coffin, was walking backward and facing Rock. He testified 
that: ‘Coming down the stairs, nothing to my knowledge hap- 
pened in the way of slipping, or anything of that sort. * * * 
1 don’t know of anything of an exceptional character that hap- 
pened as I went down the stairs; just walked down the stairs.’ 
Three other witnesses gave similar testimony, and there is noth- 
ing conflicting with this view. The respondent points to the testi- 
mony of McGinn, the undertaker in charge of the funeral, as sup- 
porting the view that in some accidental way Rock was forced 
into an unnatural position. But McGinn testified merely that 
Rock ‘was in a stooping position, kind of stooping over; bent 
over. I told him to straighten himself up, and that would push 
the casket back to him so as to ease it up for him, which he did; 
and then he fell back into that position again as he got about 
halfway coming downstairs; that is, got into that bent-over 
position.’ There is nothing in this to indicate that the stooping 
position was anything more than the natural and ordinary effect 
of carryng a heavy object down a flight of stairs. Apparently 
Rock attempted to assume another position on the suggestion of 
McGinn, but soon resumed his original attitude. McGinn’s ex- 
pression that ‘he fell back into that position’ cannot, in view of 

Vol. XLVII—45. 
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all the facts in evidence, be taken to mean anything more than 
this. The witness himself explained and qualified this expression 
by adding, ‘that is, Rock got into the bent-over position.’ 

“T1, 2] The burden of proving that the death of the insured 
was the result of ‘bodily injury effected through external, vio- 
lent, and accidental means’ was upon the plaintiff. 1 Cyc. 289; 
Price vs. Occidental Life Ins. Co., 169 Cal. 800, 147 Pac. 1175. 
In the case at bar the court so instructed the jury. The appel- 
lant’s attack upon the verdict rests upon the contention that the 
injury here claimed to have been sustained by Rock was not 
shown to have been effected through ‘accidental’ means. ‘The 
meaning of the term ‘accident’ has frequently been discussed by 
the courts, and we have had occasion to define it in several of our 
own decisions. In Richards vs. Travelers’ Insurance Co., 89 Cal. 
170, 26 Pac. 762, 23 Am. St. Rep. 455, ‘accident’ was defined as 
‘a casualty—something out of the usual course of events, and 
which happens suddenly and unexpectedly and without any de- 
sign of the person injured.’ See, also, Price vs. Occidental Ins. 
Co., supra; Western Indemnity Co. vs. Pillsbury, 151 Pac. 398. 
The policy, it will be observed, does not insure against accidental 
death or injuries, but against injuries effected by accidental means. 
A differentiation is made, therefore, between the result to the in- 
sured and the means which is the operative cause in producing 
this result. It is not enough that death or injury should be un- 
expected or unforeseen, but there must be some element of un- 
expectedness in the preceding act or occurrence which leads to 
the injury or death. Policies like the one before us have been 
before the courts in many cases, and the great weight of au- 
thority, we think, sustains the view which we have just ex- 
pressed. Thus in Clidero vs. Scottish Accident Ins. Co., 29 Scot. 
L. R. 303, Lord Adam said: ‘The* question, in the sense of this 
policy, is not whether death was the result of accident in the 
sense that it was a death which was not foreseen or anticipated. 
That is not the question. The question is, in the words of this 
policy, whether the means by which the injury was caused were 
accidental means. The death being accidental in the sense in 
which I have mentioned, and the means which led to the death 
as accidental, are to my mind, two quite different things. A per- 
son may do certain acts, the result of which acts may produce 
unforeseen consequences, and may produce what is commonly 
called accidental death, but the means are exactly what the man 
intended to use, and did use, and was prepared to use. The means 
were not accidental, but the result might be accidental.’ In re 
Scarr, L. R. 1 K. B. Div. [1905] 387; Feder vs. Iowa, S. R. M. 
Ass’n, 107 Iowa, 538, 78 N. W. 252, 43 L. R. A. 693, 70 Am. 
St. Rep. 212; Southard vs. Ry. D. A. Co., 34 Conn. 574, Fed. 
Cas. No. 13,182; Smouse vs. Ass’n, 118 Iowa, 436, 92 N. W. 
53; Lehman vs. Western Ass’n, 155 Iowa, 737, 133 N. W. 752, 
42 L. R. A. (N. S.) 562; Appel vs. Aitna Life Ins. Co., 86 App. 
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Div. 83, 83 N. Y. Supp. 238; Niskern vs. United Bro’d, etc., 93 
App. Div. 364, 87 N. Y. Supp. 640; Schmid vs. Indiana, etc., 
Ass’n, 42 Ind. App. 483, 85 N. E. 1032; Bryant vs. Cont. Gas 
Co. (Tex. Civ. App.) 145 S. W. 636; Cobb vs. Pref. Ass’ns, 
96 Ga. 818, 22 S. EF. 976; Fid. & Cas. Co. vs. Stacey’s Ex’rs, 143 
Fed. 271, 74 C. C. A. 409,5 L. R. A. (N. S.) 657, 6 Ann. Cas. 
955; Shanberg vs. Fidelity & C. Co. (C. C.) 143 Fed. 651, s. c., 
on appeal, 158 Fed. 1, 85 C. C. A. 343, 19 L. R. A. (N. S.) 1206; 
Hastings vs. Travelers’ Ins. Co. (C. C.) 190 Fed. 258. 

“The same doctrine is recognized in United States Mutual Ac- 
cident Association vs. Barry, 131 U. S. 100, 9 Sup. Ct..755, 33 
L,. Ed. 60. Inthat case, the Supreme Court upheld the propriety 
of an instruction to the jury ‘that, if a result is such as follows 
from ordinary means, voluntarily employed, in a not unusual or 
unexpected way, it cannot be called a result effected by accidental 
means; but that if, in the act which precedes the injury, some- 
thing unforeseen, unexpected, unusual, occurs which produces 
the injury, then the injury has resulted through accidental means.’ 

“We shall not take the time to review in detail the facts of 
the cases which we have cited. It will suffice to say, by way of 
illustration, that among them are decisions holding that death was 
not the result of bodily injury sustained through accidental means, 
where an insured who was afflicted with tuberculosis died from 
a hemorrhage occasioned by a ruptured artery, the rupture of the 
artery being due to the act of the insured in standing on a chair 
and reaching out to close the shutter of a window (Feder vs. 
Iowa St. Ass’n, supra), or where the insured, convalescing from 
an attack of pneumonia, arose and, in attempting to remove his 
nightshirt, made a more or less violent effort, which caused the 
rupture of a blood vessel, resulting in his death (Smouse vs. 
Ass’n, supra), or where the insured died of appendicitis, caused, 
as the evidence tended to show, by his riding a bicycle over a 
rough road (Appel vs. Aétna Life, etc., 86 App. Div. 83, 83 N. Y. 
Supp. 238), or where the insured went to Colorado Springs and 
ascended the stairs of a hotel, carrying in each hand a traveling 
bag, his death resulting from paralysis of the heart caused by the 
high altitude and the strain of his exertions. Schmid vs. Indiana, 
etc., Ass’n, supra. 

“There are decisions which declare a different rule. Horsfall 
vs. Pacific Mutual L. Ins. Co., 32 Wash. 132, 72 Pac. 1028, 63 
L. R. A. 425, 98 Am. St. Rep. 846; Young vs. Railway Mail 
Ass’n, 126 Mo. App. 325, 103 S.-W. 557; Beile vs. Travelers’ 
Protective Ass’n, 155 Mo. App. 629, 135 S. W. 497. In the first 
two of these cases the death of the insured occurred through the 
strain of some exertion voluntarily undertaken by him, there 
being, so far as the evidence showed, nothing unexpected or out 
of the ordinary in the manner of performing the act which led 
to the fatal result. In the Beile Case death was the result of 
chloroform administered to the insured, with his consent, in 
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preparation for a surgical operation. The evidence did not dis- 
close that there was anything unusual or unexpected in the cir- 
cumstances, except for the fact that death resulted. In each case 
it was held that a judgment in favor of the beneficiary should 
be sustained. Of these cases, Young vs. Railway Mail Ass’n, 
supra, is the one in which the question was most exhaustively 
considered. The theory of the court appears to have been that 
a death or injury by accidental means is shown where the death 
or injury is unforeseen or unexpected, even though there be noth- 
ing of an unusual or unexpected character in the act leading to 
the result. ‘Any unusual and unexpected event attending the 
performance of a usual and necessary act’ is said to be covered 
by such a policy as the one before us. We are unable to agree 
with this view. To our minds it fails to give effect to the plain 
language of the policy, in that it does not distinguish between 
the result to the insured and the means by which that result was 
brought about. As we have already pointed out, the insurance is 
not against accidental injury or death, but is against death result- 
ing from injuries effected by accidental means. In nearly all, if 
not all, of the other cases, relied on by the respondent, there was 
some evidence which justified the inference that the means 
through which the injury was sustained contained something of 
an unexpected or unforeseen character. In United States Mu- 
tual Ass’n vs. Barry, supra, relied on by both parties to this ap- 
peal, the Supreme Court of the United States took this view of 
the facts. 

“Tt may also be said that the interpretation which we have given 
to this policy was adopted by the court below in its instructions 
to the jury. Under the facts as above recited, we find ourselves 
unable to escape the conclusion that the verdict was in conflict 
with these instructions. Briefly stated, the case is simply this: 
Rock undertook to carry a heavy casket down a flight of stairs. 
In carrying it down he did not slip or stumble, nor did the casket 
fall against him. The entire operation was carried out in pre- 
cisely the manner intended and designed by Rock. The exertion 
which he thus assumed was, however, beyond his strength, and 
imposed upon his vital organs a burden which, as it turned out, 
they could not bear. The result of this exertion was a dilation of 
the heart and death. On these facts, which appear in the record 
without substantial conflict, it cannot be said that the plaintiff 
sustained the burden which was on her of proving that the death 
of the insured was caused by bodily injuries effected through 
accidental means. 

“The judgment and the order denying a new trial are reversed.” 
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SUPREME COURT OF MICHIGAN. 


SKINNER 
vs. 
COMMERCIAL TRAVELERS’ MUT. ACCIDENT ASS’N. (No. 46.)* 


1. INSURANCE—ACCIDENT INSURANCE—ACTIONS—JURY 
QUESTION. 


In an action on an accident certificate, the question whether the death of 
the insured was caused by violent external injuries covered by the 
certificate, held for the jury. 


(For other cases, see Insurance, Cent. Dig. § 2009; Dec. Dig. § 825[3].) 


2. INSURANCE—ACCIDENT INSURANCE—P OLICIES—CON- 
STRUCTION. 


A certificate issued by an accident association provided that the insurance 
should not extend to or cover disappearances or injuries of which 
there was no external visible mark nor cover accidental injuries or 
death resulting from or caused directly or indirectly, wholly or in 
part by hernia, etc., or disease in any form, or while affected thereby. 
Plaintiff claimed that insured suffered an accident resulting in a rup- 
ture, which rupture culminated in his death from blood poisoning 
produced by an abscess caused by the rupture. Held, that in such 
case recovery could not be denied, because the insured was suffering 
from some other disease, as cancer, produced by the injury or because 
he was afflicted with some independent disease not the proximate 
cause of his death. 


(For a cases, see Insurance, Cent. Dig. §§ 1955, 1957-1959; Dec. Dig. 
§ 787.) 


Error to Circuit Court, Wayne County; George S. Hosmer, Judge. 

Action by Minnie Skinner against the Commercial Travelers’ Mu- 
tual Accident Association. There was a judgment for plaintiff, and de- 
fendant brings error. Affirmed. 

Argued before Stone, C. J., and Brooke, Kuhn, Moore, Ostrander, 
Bird, Steere, and Person, JJ. 


Walters & Hicks, of Detroit, for Appellant. 
Abbott & Abbott, of Detroit (Selling & Brand, of Detroit, of coun- 
sel), for Appellee. 


Moor:, J. 
This is an action on an accident and health insurance certifi- 
cate issued to Harold H. Skinner, now deceased. The certificate 
was issued January 22, 1904. It insured “against personal, bodily 
injuries effected during the continuance of membership and this 
insurance through external violent and accidental means,” to 
wit :-— 


* Decision rendered, March 30, 1916. 157 N. W. Rep. 105. 
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“(1) In the sum of twenty-five dollars per week, against loss 
of time, not exceeding fifty-two consecutive weeks, resulting from 
bodily injuries effected through means as aforesaid, which shall, 
independent of all other causes, immediately, wholly, and con- 
tinuously disable him from transacting any kind of busi- 
ness, * * * 

“(6) Or if death shall result from such injuries alone, and 
within three calendar months, the association will pay the sum 
of five thousand dollars to his wife, Minnie Skinner. * * *” 

It is the claim of the plaintiff that the insured had an accident 
on the 14th day of July, 1913, which caused his death on the 28th 
day of September, 1913. This suit was brought upon the certifi- 
cate of insurance. From a verdict and judgment in favor of the 
plaintiff, the case is brought here by writ of error. 

The errors assigned may be grouped as follows: (1) A ver- 
dict should have been directed because there is no evidence that 
the death of the insured was caused by his injuries. (2) That a 
new trial should have been granted because the verdict was 
against the weight of the evidence. (3) Because of errors in the 
admission of testimony. (4) Because of the argument of coun- 
sel. (5) Errors in the charge of the court. 

Groups 1 and 2 may be considered together. ‘The record dis- 
closes that from the time the certificate of insurance was taken 
in January, 1904, until July 14, 1913, Mr. Skinner was in good 
health and had required the services of a doctor but once, and 
then for an illness that lasted but two days. This was in 1906 or 
1907. Deceased wrote the defendant as follows :— 


“Detroit, Mich., 7/23/13. 
“The Com. Travelers’ Mut. Acct. Ass’n of Am., Utica, N. Y.— 
Gentlemen: On Monday, July 14, 1913, I was packing my sam- 
ples. The cases weighing about forty to fifty lbs. In lifting one 
of them, I slipped and strained myself. I noticed afterward it 
pained me severely and caused a swelling in my left groin. It 
was so bad I could not stand it. I called on Dr. L. J. Lennox, 
32 Adams Av. West, Detroit, Mich. He has been tending my 
case ever since. He says it is a rupture. Kindly write him for 

full particulars. - Yours very truly, 
“Harold H. Skinner.” 


Dr. Lennox was sworn as a witness. His testimony was in 
part as follows :— 


“IT am sixty-four years old. * * * I have known Harold 
Skinner since he was a boy, over thirty-five years. I have no 
distinct recollection of treating him, unless it was previous to 
that time, until last July 14, 1913, when he came to see me at 
my office and I made an examination of him. He complained of 
suffering a great deal of pain and located the region of the pain, 
and I consequently made an examination. I examined him at 
my office. I examined his abdomen and hip. There was a swell- 
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ing in the left region of the abdomen, low down, and also some 
bruises on the left hip—discoloration. The bruises must have 
been caused by something which struck him or that he struck 
against something by some external violent force. There was a 
swelling on the left inguinal region as large as a hen’s egg, I 
should say, or possibly a little larger—not of course exactly that 
shape. ‘That was a rupture. A rupture is an opening forced 
through the wall as the cavity in this case, allowing the intestines 
to protrude through, causing the swelling. He complained of 
pain near the lower part of the abdomen and in the bladder and 
perineum. The perineum is the lower or bottom or floor of the 
lower pelvis; that is, the space between the’ rectum and the 
testicles, and the prostate gland. I don’t remember that I took 
his temperature. I was examining the skin. I saw no evidence 
of any rise of temperature. I do not think it was necessary to 
take his temperature because of his condition. I did not think he 
had a temperature. I do not know that I would say that I could 
positively tell whether that was a recent hernia or an old one. 
I don’t know that I could positively swear that there had not been 
a pre-existing trouble from the examination had at that time, al- 
though when I found that rupture there I asked him if he had 
ever had any trouble of that kind. I informed Mr. Skinner at 
that time that it was a rupture. I told him to rest and keep quiet. 
I think I ordered some cold application on there for a little while, 
and as soon as the soreness was out to get a truss put on. He 
explained to me how the condition which I discovered arose and 
when it arose. He was an exceedingly emaciated man and al- 
ways had been as long as I had known him, since boyhood. He 
was very, very thin and bony, ‘very light, no fat, and very slim 
muscles. 

“Q. Assuming, Doctor, that Mr. Skinner was a traveling man 
for a clothing house and carried his samples in a trunk and that 
his samples were packed in telescopes weighing from forty to 
fifty pounds each, and that those telescopes were packed one 
against the other in a trunk, and that it was necessary for him 
to lift these telescopes and put them in the trunk, and that in 
doing so one of these telescopes fell or that in doing so he 
slipped, and he either struck himself against the edge of the 
trunk or one of the telescopes fell on him in the region of his 
groin, would you say that the appearance that you discovered 
there on the 14th day of July, 1913, could be caused in such a 
fashion as that? (Objectéd to as immaterial. ) 

“The Court: I don’t want to bring the doctor back; note an 
exception. 

“A. I would say that without any doubt his discoloration and 
bruises could be caused in that way by the falling of a telescope. 
Q. How about the hernia? A. Well, I consider that it is quite 
probable that if he slipped and fell that in so doing he might 
strain himself in such a way as to produce that rupture the same 
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as from overlifting; not from the direct blow of the telescope 
as much as from the strain effort to save himself from the fall. 

“The Court: That is, the strain on his part? A. Yes, sir. 

“Mr. Selling: From what you saw that day could you say in 
your opinion whether Mr. Skinner had suffered an injury—a 
bodily injury through strain and violent means? (Objected to 
as incompetent and immaterial.) Q, Solely upon what you saw? 

“The Court: I think that is proper, unless you have some au- 
thorities to the contrary. 

“The Court: It is not possible that it could have occurred 
from internal means, is it, Doctor? A. No, sir. 

“Q. It could only have occurred from external means? A. 
In my opinion. Q. And with some violence? A. Yes; to pro- 
duce that. Q. In your opinion, Doctor, was this injury through 
the strain and violent means to which you testified because of 
the condition that you found on that day? A. Why, yes; I 
would consider it very plausible that that accident as he de- 
scribed it could cause that condition. 

“Mr. Walters: I object to that—that portion of it that the 
accident as he described it—as incompetent and immaterial and 
move to strike that portion out. 

“Mr. Selling: I am willing that portion should go out. I 
will put it this way: Could the accident, as I have described it, 
cause the injury such as you found? A. Why, yes; it would be 
the same thing—no matter who I got the information’ from. 
Q. From what you yourself saw, what in your opinion was the 
cause of the discoloration or bruise that you have described and 
the hernia—eliminating anything that was said to you? A. My 
opinion was that the bruises were caused by some external injury 
or violence and rupture from some severe strain, not knowing 
anything about how it was caused; that would be my guess. 
Q. You have told us that he had difficulty in urination? A. He 
told me; yes, sir. Of course I had only his word for that. 
©. And also you referred to tenderness in the perineum? A. 
Well, that is also what he told me, that is all. * * * Q. The 
evidence so far in this case established, Doctor, that he died on 
September 28, 1913, and that prior to his death there was an 
abscess in the perineal cavity and that the immediate cause of his 
death was septicaemia or blood poisoning as a result of absorp- 
tion from that abscess. In your opinion would there be a rela- 
tion between the death from septicaemia as the result of the ab- 
scess in the perineal region, the death occurring on or about the 
28th of September, 1913, and the conditions which you found in 
July previous? A. Well, the fact that there was pain, as I said 
before, and soreness in that region when he came to me after the 
accident, it would look very probable that that would be the first 
history of the condition resulting—whether it resulted from that 
I could not positively state. Q. You of course could not state 
that, you did not see him after the 30th of July? A. No, sir. 
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“Mr. Hicks: I move to strike out the doctor’s words as in- 
competent and immaterial—the words ‘after the accident.’ 

“Mr. Selling: I will consent to that. I will put it—after in- 
jury—after the condition that you saw? A. Yes, sir. Q. On 
the 14th day of July. You have an opinion on the subject, have 
you not, Doctor, of whether his death from septicaemia follow- 
ing an abscess in that region—the perineal region was directly 
connected with the conditions that you found in July? A. Well, 
my opinion would be that it was reasonable to think that it might 
be—that it might be traced back to that point.” 

Cross-examination, by Mr. Hicks :— 

“* * * T did not know at the time that I examined him that 
there was .a stricture of the urethra. He had a bruise, a dis- 
coloration of the upper part of the left thigh, a slight discolora- 
tion. It was quite black and blue. Q. Just a black and blue 
spot? A. On the upper part of the leg and on the point of the 
hip. Q. There were a couple of black and blue spots, one on the 
side of the leg? A. Possibly there were more. There were spots 
on the left enlargement of the abdomen, the upper part of the 
left thigh and the point of the hip that was discolored. Q. That 
was all the evidence that there was of any bruise? A. That was 
the only evidence of the bruise that I saw. Q. How large an 
area was discolored? A. Well, it was in several small areas, 
altogether enough to cover approximately the palm of my hand 
combined. Q. The skin was not broken in any place? A. The 
spots extended over the upper part of the thigh, up near the joint, 
not quite up to the top of the pelvic bone or the hip bone. There 
was no abrasion there; there was just a little discoloration on the 
left margin of the abdomen, low down near the groin (indicat- 
ing). It was discolored blue. This tumor that I found there at 
that time stood out there a little larger than half a hen’s egg. 
Q. I believe you stated in your direct examination that there 
was no way that you could tell whether that tumor had existed 
prior to the time that you saw him or not? A, No; I don’t think 
anybody could possibly tell whether it existed previously or not; 
it did not have the evidences of an old rupture, but still it might 
have occurred previously; there might have been a weak point 
there previously and I could not tell, nor nobody else. Q. No- 
body else could tell whether it was a recent hernia or whether it 
was an old one? A. No; I don’t think anybody could tell posi- 
tively. Q. I believe you also said, Doctor, that by no possibility 
could that hernia have been caused by a direct blow coming 
against the abdomen? A. Well, I did not quite put it that strong, 
I think. Q. It more probably came from a strain, as I under- 
stood him? A. Yes; more probably came from a strain than 
from a direct bruise. There is nothing about a hernia which will 
cause death, unless it becomes strangulated. The hernia stand- 
ing alone, unless there is a history of strangulation, could not by 
any possibility have caused the death. Q. There is nothing 
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about those bruises that you saw on the hip nor this bruise that 
you saw in the groin that by any possibility could have caused 
death? A. I would not expect it probable from them. He com- 
plained of pain all through the lower part of the abdomen, and 
also in the bladder and perineum. * * * Q. And would not 
the pain which you noticed in the perineum at that time be a great 
*deal more likely to be due to the cancer than it would be due to 
any injury across the abdomen—any such injury such as he com- 
plained of? A. No; I would not think so; I would think the 
injury he received was such, as he described it to me, would pro- 
duce the pain that he had—from the description of the injury 
which he described to me I would consider that could produce 
all the pain—not saying that it did, but I say it could produce all 
the pain he complained of. Q. And the other condition which 
I have just outlined to you might have caused the same pain, 
might it not? A. It might have caused a part of the pain; yes, 
sir. Q. It might have caused a part of the pain? A. Yes, 
sir; it might. Q. And if the cancer had been well de- 
veloped at that time it might have caused the entire pain, might 
it not? A. Well, it would have to be pretty well advanced to 
affect the lower part of the abdomen and the side of course. 
Q. Now the stricture of the urethra might also have caused that 
pain, might it not? A. Well, the stricture of the urethra does not 
usually cause much pain, except as it holds back the urine in 
the bladder, and then it causes pain. Q. It might have caused a 
pain, except that which you found in the immediate locality of 
the black and blue spot, might it not? A. It might have what? 
Q. Have caused all the pain which you saw evidence of except 
that in the immediate vicinity of the black and blue spots that 
you have named? A. Well, the black and blue spots and the 
rupture which I found would cause ‘a lot of that pain down in 
the lower part of the abdomen. Q. They caused pain and the 
stricture might have caused pain also, might it not? A. Not 
up there. Q. Not up there? A. No. * * *” 

Redirect examination, by Mr. Selling :— 

“Ts there any branch of medicine that doctors know less about 
conclusively than cancer? A. Well, I guess it is among the 
branches that we have to learn a great deal about yet. From the 
appearance of a cancer, no one, so far as I know, is able to tell its 
duration or what: its cause actually is. The principal cause of 
cancer is supposed to be either a constitutional condition or a local 
injury or bruise—something of that kind as the starting point. 
They are often traced, in getting a history of them, to some 
trauma, not always. Quite as often—perhaps not as often as 
some other causes—unknown causes.” 

Several witnesses who had known Mr. Skinner intimately tes- 
tified to his general good health. His wife, an actress, who had 
lived with him for a long time, was sworn as a witness. She 
testified to his general good health, that the last time she saw him 
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prior to his injury was in May at their home, and that prior to 
that time Mr. Skinner— 

“did not have a rupture that I know of. If he had, I think I 
should have known it. With reference to his having any injury 
or any trouble which would cause painful urination, he never 
made any complaint of that sort to me prior to the 14th of July, 
1913. I never knew of his using any instrument of any kind to 
help himself in that regard prior to July 14, 1913. I certainly 
should have known of it if he had.” 

It was the claim of defendant that the death was not caused by 
the injury, but that deceased was suffering from syphilis, that 
the hernia had in all probability existed for some time before the 
injury, that the injury and death both occurred while Mr. Skin- 
ner was affected by disease, and that “the death was due to the 
combination of difficulties set up by the cancer and prostatic ab- 
scess which resulted in pus absorption and terminal broncho- 
pneumonia.” Testimony was introduced tending to support this 
claim. \ 

Dr. Brownell, as a witness for the plaintiff, testified as to the 
cause of the death, and that in his opinion the injury might have 
caused it. On his cross-examination occurred the following :— 

“Q. I will ask you this, Doctor: You distinguish between a 
prostatic abscess and a perineal abscess, don’t you? .A. Yes. 
Q. They are entirely distinct and separate things? A. Yes, sir. 
Q. All that you have said about the cause of death of this man 
would be entirely wrong if it developed upon the post mortem, 
which was held after his death, there was no perineal abscess? 
A. Yes, sir.” 

It is strenuously insisted that as the autopsy showed there was 
no perineal abscess, but that deceased was suffering from a pros- 
tatic abscess, that the testimony of Doctors Brownell and Lennox 
was valueless as to the cause of death, and their testimony should 
have been stricken out. It is also claimed that the testimony dis- 
closed the existence of a cancer not only at the time of death, 
but at the time of the injury. 

The record discloses a diversity of views on the part of the 
doctors as to when a perineal abscess ceases to be one and becomes 
a prostatic abscess, and vice versa. 

The claim that deceased had cancer which caused his death is 
largely dependent upon the evidence of what was disclosed by 
an analysis of tissues removed from the body after it was em- 
balmed, which analysis was made after Mr. Skinner’s body was 
cremated. None of the doctors for the plaintiff, and some of 
those for the defendant, did not diagnose the case as one of 
cancer. Dr. Sill, who assisted in the autopsy and was a wit- 
ness on the part of the defendant, testified on the cross-examina- 
tion :— 

“I never knew about there being any claim of cancer in the 
case of Harold Skinner until after his body had been burned at 
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the Crematorium. So far as I am concerned, I did not discover 
during that autopsy that there was a cancer, and so far as I know 
there never was any suggestion on the part of anybody, physician 
or layman, that there was a cancer, until after Mr. Skinner’s body 
had been destroyed by fire.” 

In disposing of the motion for a new trial the learned circuit 
judge expressed himself as follows :— 

“The testimony in this case would tend to show that Harry 
Skinner, deceased, was a commercial traveler, and that he pur- 
sued his occupation until a comparatively short time before his 
death. Save that he was and had been for a long time emaciated, 
there is no evidence whatever to suggest that he was in ill 
health until shortly before he called upon Dr. Lennox. None 
of the firm or corporation by whom he was employed, none of 
the customers upon whom he called from time to time, and none 
of his associates were called to show that there was such a 
condition otherwise than normal in the deceased up to the time 
that it is claimed he suffered an accident. From the time of 
his calling upon Dr. Lennox, to the time of his death, his con- 
dition grew rapidly worse. It does not seem to me probable, 
under the circumstances of the case, that there should have been 
such a rapid decline had not the primary cause been some kind 
of an accident; and under the circumstances as given by the 
witnesses upon the stand, I am satisfied that there was evidence 
which should carry the case to the jury. It is possible that if 
it had been submitted to me, that I might have reached another 
conclusion. I do not say that I would; but where the case 
belongs to the jury I am not prepared to say that the weight of 
the evidence is so great in the case at bar that the court should 
now set aside the verdict and grant a new trial.” 

[1] To justify a direct verdict it would be necessary to 
discredit the testimony offered on the part of the plaintiff, and 
to assume that the testimony of defendant’s witnesses was true. 
This feature of the case was for the jury. The claimed errors 
in the admission of testimony and the argument of counsel have 
been examined. We think them without merit. 

[2] Did the court err in his charge to the jury? The judge 
was requested to charge :— 

“(2) If you find from the evidence that the insured, Harold 
Skinner, at the time of the claimed accident, that is, on July 14, 
1913, was suffering from a pre-existing disease of any kind, 
then under the terms of the policy of insurance sued upon, the 
plaintiff is not entitled to recover. 

“(3) If you find from the evidence that the insured, Harold 
Skinner, on July 14, 1913, and prior to the time of the claimed 
injury, had a hernia, then under the terms of the contract of 
insurance, the plaintiff is not entitled to recover, and your verdict 
must be no cause of action.” 
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These requests are based upon the language of the policy 
contract reading :— 

“The insurance under this contract shall not extend to or 
cover disappearances, or injuries whether fatal or disabling, of 
which there is no external visible mark on the body of the 
insured; nor extend to or cover accidental injuries or death 
resulting from or caused directly or indirectly, wholly or in 
part, by hernia, fits, vertigo, somnambulism, or disease in any 
form, or while ‘affected thereby.” 

Counsel concede they have been unable to find where this 
particular provision has been before the court for construction, 
but insist that the provisions of the certificate in terms pro- 
hibit recovery if the insured at the time of the injury was 
affected by disease, and cite many cases to show that it is no 
part of the function of the court to make contracts for the 
parties. 

As to this feature of the case the judge charged the jury as 
follows :— 

“If you find that Mr. Skinner was not suffering from any 
disease at the time he was injured, and that he was actually 
injured while he had a predisposition toward a disease, the 
fact that as a result of the injury and the predisposition to 
such disease Mr. Skinner died, your verdict would be for the 
plaintiff. 

“Any disease. which Mir. Skinner may have had at the time 
of the injury or previous which did not cause directly or in- 
directly or in any way contribute to his death should not be 
considered by you in determining the issues in this case. I think 
that is so, gentlemen of the jury, with reference to the question 
of syphilis because the testimony of all the medical witnesses, 
I think, is that syphilis, if you find that it existed, in no case 
or question produced the death. The theory on the one hand is 
that he died of a cancer—of an ulcer or abscess in the prostatic 
gland which had been infiltrated by a cancer—the theory of 
the defense, and the theory of the plaintiff that he died of an 
ulcer or abscess which was caused by the injury which he re- 
ceived at the time he fell, if you find that he fell or was struck 
accordingly as you find it to be, and so I charge you, being I 
think the plaintiff’s twenty-fourth request: Any disease which 
Mr. Skinner may have had at the time of the injury or pre- 
viously which did not cause directly or indirectly or in any way 
contribute to his death should not be considered by you in 
determining the cause in this case. * * * 

“If you find from the evidence that the abscess on the prostate 
gland was caused from an infection coming through the walls 
of the intestine, then under the undisputed evidence in this case 
such infection would be caused by the hernia, and the plaintiff 
would not be entitled to recover. That is unquestionably so, 
gentlemen of the jury, if you find that the abscess was caused 
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by cancer and not by the blow, if you find he received a blow, 
if you find from the testimony that whatever abscess there was 
that caused death was the difect result of the accident, why 
unquestionably in that case the plaintiff would be entitled to 
recover, if that was the sole cause; but if the cancer which is 
claimed by the defendant to have existed prior to that time 
existed and contributed to his death unquestionably, gentlemen, 
you must find a verdict for the defendant, because then it would 
not be the sole cause, and any blow he received would not be the 
sole cause, and he can only recover where the accident was the 
sole cause. 

“Mr. Walters: I think, your honor, the jury might get the 
impression from what you said before, and from what you say 
now, that in order for the defendant to make out a defense it 
would have to show that a cancer existed prior to the time of 
the alleged accident; and I do not think it would be necessary 
to show that. If death resulted from the cancer and if the 
accident did not bring on the cancer—in other words; it is 
not necessary for the defendant to show as a matter of fact 
that it antedated July 14th, if it caused death. 

“The Court: Well that doubtless is so, gentlemen of the 
jury, but I think that is rather academic. 

“A Juror: Has it been shown by the testimony that cancer 
existed before? 

“The Court: The testimony I think with reference to that 
was that he thought it existed prior to that time. 

“Mr. Selling: Dr. Morse made a microscopical examination, 
and that is the first he found of the cancer, and he gave an 
opinion as the test turned out; that is all the evidence there is. Dr. 
Ballin never saw the cancer, never knew it, except by a hypo- 
thetical question as to that. ; 

“The Juror: The examination of Dr. Morse was made 
after death, was it not? 


“The Court: The examination of Dr. Morse was made 
after death. 


“Mr. Walters: Other physicians testified in answer to a hypo- 
thetical question that that cancer as it was described from the 
result of the post mortem would exist for several months, 
placing it back of July 14th. 

“The Court: That is undoubtedly so. It is not for me to 
say whether or not there was a cancer or how long the cancer 
was there. 


“The Juror: He could not tell by the naked eye, he had to 
have a microscope to tell about the cancer—after the body was 
burned. 


“Mr. Selling: It was made after the burning of the body, 


but he took his sample at the post mortem just before cre- 
mation. 





A.&H.] Skinner vs. Com'l Trav. Mut. Acc. Co. 733 


“Mr. Walters: A small sample of the tissue for testing 
purposes. 

“If, under all the testimony in this case, including the testimony 
of the medical experts, you reach the conclusion that the evidence 
introduced is as consistent with the claim of the defendant that 
the death of the insured was not due wholly and entirely to acci- 
dental injuries received on July 14, 1913, but was contributed to by 
illness as it is to the theory of the plaintiff, viz., that the death 
was due wholly to injuries received from accidental means on 
July 14, 1913, your verdict will be for the defendant of no cause 
of action. * * * . 

“If the plaintiff is entitled to recover at all, she would be 
entitled to recover the sum which the counsel has claimed, 
namely $5,352.09, but whether she is entitled to recover at all 
is, gentlemen of the jury, wholly and peculiarly a question 
for you. 

“Mr. Selling: If the court please, in order that there may 
be no error in the case and to give the defendant the benefit of 
any doubt upon the question of law, we are willing your honor 
should instruct the jury that unless the cancer was the result 
of the accident and the cancer caused the death, that we are not 
entitled to recover. But if the cancer was the result of the 
accident, we are. 

“The Court: I think I have substantially covered that. 

“Mr. Selling: I want to be sure of that. 

“The Court: All right, you are sure of it now I think.” 

In Vernon vs. Traveling Men’s Association, 158 Iowa, 603, 
606, 138 N. W. 699, 700, the policy contained the provision :— 

“Nor shall this association be liable * * * for any * * * 
benefit for accidental death, loss of limb, of sight, disability re- 
sulting wholly or partially, directly or indirectly, from any of 
the following causes, conditions or acts, or when the member is 
under the influence or affected by any such cause, condition or 
act, to wit, disease, bodily or mental infirmity, etc.” 

In affirming a judgment in favor of the plaintiff, the court 
said in part :— 

“While what is known as article 6, section 6, of the contract 
is somewhat obscure, it would not do to hold that no recovery 
could be had on the certificate if the assured was afflicted with 
any disease or bodily or mental infirmity, either at the time he 
received his injuries or at the time of death. Very few persons 
are free from some form of disease or bodily infirmity, and if 
a condition of that kind, without reference to its causal con- 
nection with death, should be held a bar to recovery, the pro- 
posed insurance would be a delusion and a snare. Such con- 
ditions as we here find are to be construed most strongly against 
the insurer; and taken together, we think they must be held to 
apply to such diseases or bodily or mental infirmity as in some 
manner contribute, directly or indirectly, either to the injury or 
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to the death. Unless there be such contribution, then the death, 
loss of limb, etc., cannot result either wholly or partially, di- 
rectly or indirectly, therefrom. In other words, the disease 
or bodily infirmity must be a cause or one of the causes of the 
injury or death, and it is not enough to defeat recovery to show 
either disease or bodily or mental infirmity. Binder vs. Association, 
127 Iowa, 25 [102 N. W. 190]. For this reason the trial court 
did not err in the instructions given or in refusing to give the 
third instruction asked.” 

In Illinois Commercial Men’s Association vs. Parks, 179 Fed. 
794, 103 C. C. A. 286, the by-laws were made a part of the 
contract, one of them provided there should be no liability in 
case the injury occurred “while the injured member was under 
the influence of or affected by * * * disease,” etc. In 
construing this language the court said :— 

“We are of opinion, therefore, that the ultimate issue of 
liability under this contract, in the event of a finding of accidental 
injury, is not whether such injury was the proximate cause of 
death, but whether it was the efficient cause, without the in- 
tervention of pre-existing disease or bodily infirmity as a co- 
operative cause of death—within the extended line of authorities 
cited under analogous provisions, whereof the following are 
deemed sufficient examples: National Masonic Acc. Ass’n vs. 
Shryock, 73 Fed. 774, 775, 20 C. C. A. 3; Commercial Trav. 
Mut. Acc. Ass’n vs. Fulton, 79 Fed. 423, 426, 430, 24 C. C. A. 
654; Sharpe vs. Com. Trav. Mut. Acc. Ass’n, 139 Ind. 92, 93, 95, 
37 N. E. 353; Binder vs. National Masonic Acc. Ass’n, 127 Iowa, 
25, 102 N. W. 190, 194; White vs. Standard Life & Acc. Ins. 
Co., 95 Minn. 77, 103 N. W. 735, 736, 884 [5 Ann. Cas. 83]. 
An issue of fact under these provisions was presented by the 
evidence, and instructions in conforthity with the foregoing view 
became needful for its submission entirely apart from the pri- 
mary question whether the fall resulted from accident or dis- 
ease. If the jury found from the evidence that the immediate 
injury was not caused accidentally, such finding would leave no 
further inquiry open under the policy, requiring a_ verdict 
against recovery. If they found, however, that the evidence 
upon that question was in favor of accidental cause for the fall, 
the other above-mentioned issue of fact was not involved therein, 
but remained for determination under conflicting evidence upon 
one and the other phase of contract liability; so that explicit 
instructions of law were essential, both for interpretation of the 
contract and for application of the testimony thereunder in 
accord with these propositions which are deemed applicable: 
That the burden of proof was on the beneficiary under the 
policy, not only to establish that the injury from which death 
ensued was accidental, but that such accidental injury was the 
sole cause of death, independently of any pre-existing disease 
or bodily infirmity as contributory cause thereof; that if the 
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testimony further established that the assured was then affected 
by disease or bodily infirmity, which caused his death, either 
directly therefrom, or indirectly, as its natural result ensuing 
such accidental injury, so that the accident would not have 
caused his death without such pre-existing disease or infirmity, 
the contract exempted the: association from liability therefor; 
that recovery was not authorized under the contract for death 
caused partly by disease and partly by accidental injury (National 
Masonic Acc. Ass’n vs. Shryock, supra; Commercial Trav. Mut. 
Acc. Ass’n vs. Fulton, supra); that if the evidence, however, 
established not only the fact of accidental injury, but the -suf- 
ficiency thereof to cause the death independently of other 
causes, and the testimony in reference to pre-existing disease 
or infirmity failed to establish such disease or infirmity as indirect 
or contributory causes of such death, liability therefor was 
within the contract terms, and recovery was authorized.” 

The case’ was carefully tried. We find no reversible error. 

Judgment is affirmed. 


SUPREME COURT OF NEBRASKA. 


OWENS 
vs. 


TRAVELERS’ INS. CO. OF HARTFORD, CONN. (No. 18767.)* 


INSURANCE—ACCIDENT INSURANCE—PAYMENT OF PRE- 
MIUM—WAIVER OF CONDITION. 

In an accident insurance policy a provision requiring payment of the pre- 
mium in advance may be waived by. a course of dealings in which in- 
sured, through a series of renewals, paid each renewal premium long 
after it became due, having been thus induced to believe that payment 
in advance would not be required. 


(For other cases, see Insurance, Cent. Dig. §§ 1041, 1062; Dec. Dig. § 
392[1].) 


Appeal from District Court, Douglas County; Troup, Judge. 

Action by Henrietta Owens against the Travelers’ Insurance Com- 
pany of Hartford, Conn., a corporation. From a judgment for plaintiff, 
defendant appeals. Affirmed. 


Gurley, Woodrough & Fitch, of Omaha, for Appellant. 
J. C. Kinsler and Dunham & Aye, all of Omaha, for Appellee. 


- * Decision rendered, March 18, 1916. 156 N. W. Rep. 1078. Syllabus by 
the Court. 
Vol. XLVII—46. 
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Rose, J. 

This is an action by plaintiff, as beneficiary, to recover $5,000 
upon an accident insurance policy issued by defendant upon the 
life of her husband, John S. Owens The policy was issued 
September 30, 1910, for a term of three months, in consideration 
of a premium of $6.25, and provided that “it may be renewed, 
subject to all the provisions of the policy, from term to term 
thereafter by the payment of the premium in advance.” Owens 
was accidentally killed October 24, 1912. The premium for the 
term commencing September 30, 1912, had not been paid, and 
defendant denied liability on the ground that the policy had 
lapsed. Plaintiff alleged that defendant had waived the pro- 
vision of the policy requiring payment of the premium in ad- 
vance. A verdict was rendered in plaintiff’s favor for $5,586.92, 
and judgment entered thereon. Defendant has appealed. 

The controlling question on appeal is whether , defendant 
waived the provision of the policy requiring payment of the 
premium in advance. The evidence shows that defendant main- 
tains a general branch office in Omaha. The cashier is appointed 
by, and acts under the direction of, the home office in Hartford. 
There is a general manager in Omaha who has charge of writing 
insurance. To procure applications a number of agents are 
employed. While they remain in the employ of defendant 
they collect the premiums upon policies procured by them. After 
they leave the employ of defendant the cashier makes the col- 
lections. Collections are reported to the cashier, who enters 
payment on a card record and makes daily reports to the home 
office. Receipts for premiums, countersigned by the cashier, 
are delivered to the agents at the beginning of the term, with 
instructions to return them to the branch office within 60 days, 
or to bring in the money. If receipts are not returned within 
60 days, the agents must pay the premiums. Policies were not 
canceled for nonpayment of the premium until 60 days after 
due. D. J. Sinclair, an agent of defendant, solicited Owens to 
make application for an accident policy. Owens was not ready 
to take a policy, but did so when the agent informed him that 
he need not pay the premium for 60 days. Though the policy 
was issued September 30, 1910, the premium was not paid 
until December 27, 1910. The insurance was renewed from time 
to time, but the premiums were not paid until the expiration of 
periods extending from 65 to 87 days after due. Sinclair 
testified that he generally called on Owens pay day, leaving the 
receipt for the premium whether then paid or not, and making 
collection, if not paid, later. Plaintiff testified that pay day was 
the 6th of the month, and also that she saw Sinclair deliver a 
receipt to her husband 30 days or more after the premium be- 
came due. Sinclair left the employ of defendant in August, 
1912, but it does not appear that Owens was aware of that fact 
nor of the rule that the cashier made the collections after the 
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soliciting agent left. Demand for payment of the premium due 
September 30, 1912, was made by a letter dated September 17, 
1912, signed by the cashier, and containing the following :— 

“Renewal premium of $6.25 on policy No. E-181706 issued 
by the Travelers’ Insurance Company of Hartford, Connecticut, 
is due of the 30th day of September, 1912. Please forward re- 
mittance in season to reach my office on or before the date above 
named.” 

The premium was overdue 24 days when Owens was killed. 
The morning after his death the premium was received without 
knowledge of that fact, and defendant tendered it back. 

The law applicable to this case has been stated in Insurance 
Co. vs. Wolff, 95 U. S. 326, 24 L. Ed. 387, as follows :— 

“The principle that no one shall be permitted to deny that he 
intended the natural consequences of his acts when he has in- 
duced others to rely upon them is as applicable to insurance 
companies as it is to individuals, and will serve to solve the 
difficulty mentioned. This principle is one of sound morals as 
well as of sound law, and its enforcement tends to uphold good 
faith and fair dealing. If, therefore, the conduct of the company 
in its dealings with the assured in this case, and with others 
similarly situated, has been such as to induce a belief that so 
much of the contract as provides for a forfeiture if the premium 
be not paid on the day it is due would not be enforced if pay- 
ment were made within a reasonable period afterwards, the 
company ought not, in common justice, to be permitted to allege 
such forfeiture against one who has acted upon the belief and 
subsequently made the payment. And, if the acts creating 
such ‘belief were done by the agent, and were subsequently 
approved by the company, either expressly or by receiving and 
retaining the premiums, the same consequences should follow.” 

For nearly 2 years defendant had accepted from Owens pre- 
miums 65 days or more after they had become due. These pay- 
ments were entered by the cashier on the card record of the 
branch office and reported to the home office. Defendant knew 
the course of dealings with Owens. While there is testimony 
that the premium receipts were delivered to Owens and pay- 
ment made later, there is also testimony from which the jury 
might infer that these receipts were not delivered in some in- 
stances until 30 days or more after the premium had become 
due. When Owens was killed the premium had been unpaid but 
24 days. It had been the practice of defendant to send the 
agent to Owens to collect the premium. It is not shown that 
Owens knew that the agent had left the employ of the insurer, 
or that the custom to call for the premium would be abandoned, 
or that collection would thereafter be made by the cashier. The 
notice from the cashier that the premium was due September 
30, 1912, and asking for a remittance on or before that date, in 
view of the course of dealings described, did not necessarily 
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amount to notice that payment at a later date would be re. 
jected and the former practice abandoned. Defendant was 
willing to, and did, receive payment of the premium. While this 
was not of itself a waiver, since defendant did not then know 
of the death of the insured, it is proof, tending to show that de- 
fendant had not changed its course of dealings and was willing 
to receive the premium after it had become due and after the 
date mentioned in the cashier’s notice. Under the evidence it 
was at least.a question for the jury whether— 

“the conduct of the company in its dealings with the assured in 
this case, and with others similarly situated, has been such as to 
induce a belief that so much of the contract as provides for a 
forfeiture if the premium be not paid on the day it is due would 
not be enforced if payment were made within a reasonable 
period afterwards.” 

This view is in harmony with adjudicated cases: Cornell vs. 
Travelers’ Ins. Co., 120 App. Div. 459, 104 N. Y. Supp 999, 
affirmed without opinion in 192 N. Y. 587, 85 N. E. 1107; 
Morgan vs. Northwestern Nat. Life Ins. Co., 42 Wash. 10, 
84 Pac. 412, 7 Ann. Cas. 382; Boutin vs. National Casualty Co., 
86 Wash. 372, 150 Pac. 449. 

The instructions of the court are in harmony with the views 
herein expressed. 

There is no error in the record, and the judgment is affirmed. 

Sedgwick, J., not sitting. 


SUPREME COURT OF NEW HAMPSHIRE. 


BACHMAN 
vs. 


TRAVELERS’ INS. CO.* 


2. INSURANCE—ACTIONS—EVIDENCE—WAIVER—EXPLANA- 
TION—ADMISSIBILITY. 

Where the insurer claimed waiver by failure to timely assert liability, it 
was competent for the insured to testify that the insurer’s agent told 
him to proceed as he did, as showing a misunderstanding, explana- 
tory of his acts, to overcome the alleged waiver. 

(For other cases, see Insurance, Cent. Dig. §§ 1555, 1687, 1688, 1699; Dec. 
Dig. § 664.) 

3. INSURANCE—ACTIONS—EVIDENCE—ADMISSIBILITY. 

Under the insurer’s contention that the suit was an afterthought, and that 


* Decision rendered, Jan. 4, 1916. 97 Atl. Rep. 223. 
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the insured had settled in full, it was competent for the insured to 
show demand at an earlier date. 


(For other cases, see Insurance, Cent. Dig. §§ 1669, 1676; Dec. Dig. § 
648[1].) 


7. INSURANCE — ACTIONS — EVIDENCE—WAIVER OF POLICY 
CONDITIONS. 

Where the insurer’s agent wrote insured that his policy had been can- 
celed and would not be renewed without proof of health, both the 
agent and the insured construing the letter as a denial of liability for 
an accident in which the insured had been injured, the letter was such 
evidence of refusal to pay as to relieve the insured from furnishing 
proofs of loss as required by the policy. 

(For other cases, see Insurance, Cent. Dig. §§ 1391, 1392; Dec. Dig. § 
559[2].) 

8. INSURANCE—DEMAND—DENIAL OF LIABILITY. 

A letter of the insurer to the insured denying liability in veiled terms is 
not a contract to be interpreted by its words, but only its intended and 
actual effect upon the insured can be considered. 

te cases, see Insurance, Cent. Dig. §§ 1391, 1392; Dec. Dig. § 

9[2].) 


9, INSURANCE—ACTIONS—ESTOPPEL. 

The insurer cannot avoid estoppel to defend on the ground of failure to 
furnish proofs of injury, by the assertion that it did not know that 
the insured claimed further liability, where there was evidence that 
it knew that the insured was still disabled, and that he had misunder- 
stood the purport of a release signed by him. 

(For other cases, see Insurance, Cent. Dig. §§ 1382, 1383, 1389, 1390; Dec. 
Dig. § 558[1].) 


11. INSURANCE—RELEASE—M IS TA K E—WAIVER OF OBJEC- 

TIONS, 

Although the insured knew that the insurer held what it claimed was a 
release signed by him, he was not estopped to assert liability by 
failure to act within a reasonable time, if he never intended to give a 
release; there being nothing for him to rescind. 

(For other cases, see Insurance, Cent. Dig. § 1499; Dec. Dig. § 603.) 


12. INSURANCE—DIRECTION OF VERDICT—VALIDITY OF RE- 
LEASE—CONFLICT IN EVIDENCE. 

Nonsuit or direction of verdict for defendant insurer are properly de- 
nied, though it claims the evidence conclusively establishes a release, 
if there is evidence that the insured was mentally incapacitated on 
making it, and that there was fraud in its negotiation. 


(For other cases, see Insurance, Dec. Dig. § 668[1].) 


15. INSURANCE—A CCIDEN T—“TOTAL DISABILITY’—QUES- 
TION FOR JURY. 

The insurer cannot as a matter of law avoid liability for total disability 
covered by its policy, on the ground that the insured earned money 
during the period for which he claimed total disability, if he was, in 
fact, incapable of working and his services were of no value; but 
it is a question of fact whether he was totally disabled. 

(For other cases, see Insurance, Cent. Dig. §§ 1745, 1763, 1764; Dec. Dig. 
§ 668[11].) 

(For other definitions, see Words and Phrases, First and Second Series, 
Total Disability.) 
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16. INSURANCE—CONTRACTS—CONSTRUCTON. 


An accident policy requiring payment for total disability is not one of 
indemnity against loss of income, but against loss of capacity to work. 


(For other cases, see Insurance, Cent. Dig. § 1310; Dec. Dig. § 524.) 


Transferred from Superior Court, Hillsborough County; Pike, Judge. 

Action by Ralph O. Bachman against the Travelers’ Insurance Com- 
pany. Defendant’s motions for nonsuit and directed verdict and requests 
for instructions were denied, and defendant excepts. Transferred from 
the superior court. Exceptions overruled. 


Assumpsit on an accident insurance policy issued to the plaintiff. 
Trial by jury and verdict for the plaintiff. 

The policy provided for a payment of $50 a week during total dis- 
ability and $25 a week for twenty-six weeks’ partial disability, and that 
proofs of claims must be furnished at the end of each thirteen weeks. 
The verdict is for $50 a week from the date of the-accident to the date of 
the writ, less the sum already paid. 

The plaintiff was a traveling salesman for wholesale druggists’ sup- 
plies, well versed in the details of the business, capable of computing the 
cost of desired compounds, and possessing generally the traits essential 
to a successful prosecution of his vocation. He received a severe injury 
to his head on June 6, 1912, and was admittedly totally incapacitated for 
nine weeks. Thereafter he was able to go about, and attempted to 
resume his occupation. Before this he had been employed at a salary of 
$250 a month, but afterwards he was paid a commission on the orders 
which he sent in. Some of these orders he took when he called upon 
customers, and some were sent to him by mail. For services so performed 
up to about February, 1913, he received $280. At that time he was em- 
ployed by another firm on a salary, but was discharged in about two 
months, being paid $550. He has done no work as a salesman since. 

‘There was evidence tending to show that after the accident the plain- 
tiff lost all his agreeable traits of character, his knowledge of values and 
his capacity to compute costs; that he was subject to epileptic attacks; 
that he was crazy; that his attempts to work made him worse; and that 
his condition had not improved, but rather the contrary. 

The policy was solicited and delivered by one Dumbleton, whose 
name appeared on it as the defendant’s agent, and to whom the plaintiff 
paid the premiums. The plaintiff filed his first thirteen weeks’ proof for 
nine weeks’ total and four weeks’ partial disability. His claim at the 
trial was continuous total disability. In the opening counsel stated that 
the proof was made for partial loss after nine weeks because Dumbleton 
told the plaintiff that he could recover only for that after he was out of 
the house. The claim was advanced that Dumbleton was the agent of the 
defendant, and that it was chargeable with his representations in this 
respect. After some discussion the court ruled that Dumbleton was not 
an agent for this purpose, but that the plaintiff might show how he was 
advised by Dumbleton in explanation of why the claim was made for 
partial disability only. It was found that the offer of proof was made 
in good faith, and that the trial was not thereby rendered unfair. The 
defendant excepted to the offer of proof and to the admission of the 
evidence as limited. 

September 30, 1912, the plaintiff received from the defendant through 
its adjuster $650. The defendant claimed this sum was paid in full set- 
tlement of all liability for the injury, and it put in evidence as “final 
proof,” a draft which recited a satisfaction in full, and a formal release, 
all signed or indorsed by the plaintiff. 

The plaintiff's evidence tended to show that he was incapable of 
doing business on September 30th; that he was about to go to Pennsyl- 
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vania, under physicians’ orders, to see if a protracted rest in the country 
would help him; that the amount paid him was only the $550 admittedly 
due for the first thirteen weeks’ period, and $100 advanced on account of 
the next, which was substantially all then accrued; that the adjuster 
represented that the payment was on account, and deceived the plaintiff 
as to the contents of the several documents. Shortly thereafter the de- 
fendant’s general agent wrote the plaintiff that his policy would not be 
continued, and that, “if the risk is presented a year hence, they should 
have information as to the present condition and history of any trouble 
from the injury subsequent to the payment of the claim to you recently.” 
The agent testified that he intended this letter to give the plaintiff to 
understand that his claim had been compromised, and that there was no 
further liability under the policy. The plaintiff understood the letter as 
the agent intended it to be understood. After the receipt of this, letter 
the plaintiff had no communication with the defendant until December, 
1913. The defendant claimed that the plaintiff well understood that his 
claim was settled, and that the plan to prosecute it originated at a much 
later time. Subject to exception, the plaintiff was allowed to show that 
he complained to Dumbleton about the defendant’s assertions soon after 
receiving the agent’s letter, and that he declared his intention to sue the 
defendant as soon as his case against the railroad was finished. There 
were also exceptions to certain opinion evidence which are stated in the 
opinion. 

The defendant’s motions for a nonsuit and a directed verdict and its 
requests for certain instructions to the jury (the substance of which are 
stated in the opinion) were all denied subject to exception. 


Taggart, Burroughs, Wyman & McLane, of Manchester, for Plaintiff. 
Branch & Branch, of Manchester, and Streeter, Demond, Woodworth 
& Sulloway, of Concord, for Defendant. 


PEASLEE, J. 
The main issues of fact between the parties appear to have 
been whether certain releases signed by the plaintiff were pro- 
cured through the fraud of the defendant’s adjuster, or while 
the plaintiff was mentally incapacitated, and the extent of his 
disability. ‘The exceptions relate to the admission of evidence, 
the denial of a nonsuit, and instructions to the jury. 


I. It appeared that the insurance was solicited, and the policy 
delivered by one Dumbleton, who collected the premiums, and 
whose name as agent appeared upon the back of the policy. 
Plaintiff's counsel claimed in opening that these facts made 
Dumbleton the defendant’s agent, so that his statements as to 
liability made to the plaintiff after the injury would bind the de- 
fendant. The court ruled that this position was not well taken, 
but that the statements were admissible on other grounds. Later 
Dumbleton testified subject to exception that before the plain- 
tiff filed his first proof of loss witness explained to him that as 
soon as he was able to be out of the house his disability under 
the policy became partial only, that the plaintiff complained to 
the witness that the company had not paid as it should have done, 
whereupon the witness called up the defendant’s adjuster and 
aranged for an interview, and that shortly after the plain- 
tiff learned that the defendant claimed it had settled with him 
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fully he told the witness that he proposed to proceed against the 
company as soon as his suit against the railroad was disposed of. 

[1] The claim made in the opening was the not unusual one 
of counsel urging a view of the law which is not sustained by 
the court. The finding that this was done in good faith and 
that the trial was not thereby rendered unfair has a sufficient 
basis in fact and in reason, and is therefore controlling here. 
Burnham vs. Stillings, 76 N. H. 122, 129, 79 Atl. 987. 

[2] The evidence that Dumbleton told the plaintiff what 
partial disability meant and that the plaintiff acted accordingly 
was a reasonable explanation of the discrepancy between the 
signed proof and the claim made at the trial. In the effort to 
show that the proof was executed as it was because of an 
erroneous understanding, it was permissible for the plaintiff 
to show how a misunderstanding arose as corroborating the 
contention that it existed. As stated by the justice presiding 
at the trial :— 

“The statements made by most any individual might have a 
bearing on why he acted in that way.” 

[3] It was apparently the defendant’s position that this 
suit was an afterthought, and that the plaintiff well understood 
that he had settled the matter and acquiesced in the situation 
for over a year. In reply to this it was competent to show that 
the plaintiff asserted his claim at an earlier time. State vs. 
Saidell, 70 N. H. 174, 176, 46 Atl. 1083, 85 Am. St. Rep. 627. 

[4-6] The opinions of the physician and of the plaintiff's 
wife as to his mental condition were properly received. Hardy 
vs. Merrill, 56 N. H. 227, 22 Am. Rep. 441. The opinion need 
not be expressed acording to any particular formula. State vs. 
Pike, 49 N. H. 399, 426, 6 Am. Rep. 533. The wife’s statement 
that she did not think her husband ¢‘capable of taking care of the 
policy” and the physician’s testimony that he thought the plain- 
tiff incapable of transacting complex business were both asser- 
tions of the witnesses’ opinions touching the plaintiff’s mental 
state. 

[7] II. The policy provided that proof of continuing loss 
should be furnished each 13 weeks. This was not done except on 
the first occasion therefor, and the plaintiff seeks to avoid the ef- 
fect of the omission upon the theory that the defendant had denied 
all liability to him before the time for filing the later proofs 
arrived. Seely vs. Insurance Co., 72 N. H. 49, 54, 55 Atl. 425. 
The question upon the motion for a nonsuit is whether there is 
substantial evidence of such denial of liability. Perry vs. In- 
surance Co., 67 N. H. 291, 296, 33 Atl. 731, 68 Am. St. Rep. 668. 

The defendant claimed that it had obtained a full release from 
the plaintiff, and its general agent wrote to him stating that the 
company had decided to cancel the policy, and that before it 
could be renewed the company “should have information as to 
the present condition and history of any trouble from the injury 
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subsequent to the payment’ of the claim to you recently.” The 
agent who wrote the letter and the plaintiff, who received it, both 
understood that its contents amounted to a declaration that the 
plaintiff had been settled with in full, and had no further claim 
upon the company. It is unnecessary to consider what other 
evidence there was upon this question; for that which has 
already been stated plainly warranted a finding that the de- 
fendant refused to pay more, and so informed the plaintiff. 

[8] What the strict meaning of the language of the letter 
may be is not important here. It is not a contract, nor is it a 
document whose contents were understood differently by the 
contending parties. It is merely the vehicle used by the de- 
fendant to transmit to the plaintiff the desired information. It 
may be poorly constructed for such a task; but, when it has 
performed the duty assigned to it, it is idle to argue that the 
duty has not been done. The agent’s testimony that he wished 
the plaintiff to understand that his claim had been adjusted and 
that there was no further liability under the policy, and the 
plaintiff's testimony that he did so understand the defendant’s 
statement, warranted a finding that by this means of communica- 
tion the defendant had informed the plaintiff of the position it 
took. 

[9, 10] But it is further argued that the denial of liability 
cannot work an estoppel in the matter of proof of loss because 
the defendant did not know the plaintiff claimed any continuing 
liability. It could be found from the evidence that, when the 
letter was written, the defendant knew that the plaintiff was 
still disabled, that it knew he understood he had been paid 
according to the terms of the policy up to October 3, 1912, and 
that further payments under the policy would be due to him. The 
defendant’s argument on this point assumes the view of the 
evidence most favorable to it, instead of that which tends to 
sustain the plaintiff’s case. Of course, the latter must be taken 
here. 

[11] The claim is also made that the plaintiff cannot now 
avoid the releases for fraud because he failed to act within a 
reasonable time after the fraud was discovered. The argument 
assumes that during the year which elapsed between the de- 
fendant’s denial of liability and the plaintiff’s bringing suit the 
plaintiff knew the defendant had the releases. But according to 
the plaintiff's evidence all he knew was that the defendant 
claimed it had settled with him. This he did not agree to. From 
his standpoint there was nothing to rescind, and the rules re- 
lating to that subject had no application. 

[12] The other ground stated in the motion for a nonsuit is 
that a release was conclusively established by the evidence. It 
does not require extended consideration. There was evidence 
of the plaintiff’s mental incapacity when the release was executed, 
as well as testimony from which fraud in procuring the release 
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could be found. The motions for a nonsuit and directed verdict 
were properly denied. 

III. The defendant’s first three requests for instructions 
amount to specifications of grounds for directing a verdict in its 
favor, and are disposed of by what has already been said. 

[13, 14] The fourth and fifth requests are to the effect that 
a successful fraud cannot be complained of if it would not have 
deceived a person using ordinary prudence. The question is 
not an open one in this state. Whatever doubt upon it might 
be entertained on the earlier cases, it is now settled that in an 
action for an intentional wrong contributory negligence is not 
a defense. 

“The law makes it the duty of every one to use ordinary care 
to avoid being injured by another’s negligence; but it imposes on 
no one the duty to use such care to avoid being injured by an- 
other’s intentionally wrongful act. In actions for negligence 
contributory negligence is a defense; in actions for intentional 
injuries, it is not.” Cunningham vs. Company, 74 N. H. 435, 
437, 69 Atl. 120, 121 (20 L. R. A. [N. S.] 236, 124 Am. St. 
Rep. 979). 

“If the misrepresentation is made with a fraudulent intent, it 
is only necessary for the party defrauded to show that in relying 
upon the representation he honestly believed it to have been true. 
The question of his knowledge, or equal means of knowledge, 
of the truth of the facts included in the representation is 
material only as showing whether he in fact relied upon the 
representation and whether his belief was honestly entertained.” 
Conway Bank vs. Pease, 76 N. H. 319, 328, 82 Atl. 1068, 1073. 

The exhaustive consideration of the subject in the cases cited 
and of the nature of the wrong which is the basis of actionable 
fraud in Shackett vs. Bickford, 74 ‘N. H. 57, 65 Atl. 252, 7 L. 
R. A. (N. S.) 646, 124 Am. St. Rep. 933, render further exami- 
nation of the matter at this time unnecessary. So far as the 
earlier cases relied upon by the defendant give countenance to 
the idea that contributory negligence is an answer to a suit for 
deceit, they have been overruled by those above referred to. 

[15] The defendant’s other requests for instructions which 
it has argued raise the question whether there was evidence to 
submit to the jury upon the issue of the plaintiff’s total disability 
for a term exceeding nine weeks. It appears that during the 
period in question the plaintiff, who was a traveling salesman, 
went out upon the road at different times. He took some orders 
and others were sent to him, and he received as compensation 
$830. The defendant claims that these facts show conclusively 
that at this time the plaintiff was not wholly disabled. It is 
probably true that, if these had been all the facts put in evidence, 
the position would have been well taken. But there was also evi- 
dence tending to prove that during all this time the plaintiff’s 
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mental faculties were so impaired that he was incapable of per- 
forming services of any value whatever in his line of business, 
and that the orders taken did not result from valuable services 
performed by him to that end. With this evidence in the case, it 
was a question of fact whether the plaintiff did or did not have 
substantial and valuable earning capacity during that time. 

It is urged that, because the plaintiff went about as he had done, 
received some orders, and was paid, therefore it cannot be found 
that he was without earning capacity; that, since his efforts pro- 
duced revenue, total disability could not be found; that one who 
earns must have earning capacity. The answer to this is that it 
could be found the payments were made for which his employers 
believed he did for them, when, in fact, he did nothing of the 
kind. In short, it could be found that his capacity to get and hold 
trade was gone, although neither he nor his employers fully re- 
alized the situation until a later date. 

[16] The contract is not one of indemnity against loss of in- 
come. It insures against loss of capacity to work. The issue is 
not whether money has been received, but whether work has been, 
or could have been done. Assuming therefore that the strict test 
of total disability should be applied, there was evidence to be 
submitted to the jury, and the requested instructions were rightly 
denied. 

Exeptions overruled. All concurred. 


—_>- ae 


SUPREME COURT OF OKLAHOMA. 


AMERICAN FIDELITY CO. or Montpe.ier, Vt., 
US. 


ECHOLS. (No. 4814.)* 


1. INSURANCE—ACCIDENT INSURANCE POLICY—CONSTRUC- 
TION—DOUBLE INDEMNITY. 


In an action upon an accident insurance policy providing a double indem- 
nity for any bodily injury caused solely by external, violent, or acci- 
dental means, while the policy is in force, and while the insured is 
in or on a public conveyance provided by a common carrier for the 
regular transportation of passengers, it is not necessary for a recov- 
ery of the double indemnity that the accident for which recovery is 
had should have been the result of the operation or construction of 
the conveyance provided by such common carrier, if all the other 
conditions involving the double indemnity be properly established. 


(For other cases, see Insurance, Cent. Dig. §§ 1164, 1173, 1174; Dec. Dig. 
§ 452.) 


* Decision rendered, March 7, 1916. 155 Pac. Rep. 1160. Syllabus by the 
Court. 
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Commissioners’ Opinion, Division No. 2. Error from District Court, 
Greer County; G. A. Brown, Judge. 

Action by Samuel E. Echols against the American Fidelity Com- 
pany of Montpelier, Vermont. Judgment for plaintiff, and defendant 
brings error. Affirmed. 


Jas. R. Ross and L. D. Threlkeld, both of Oklahoma City, for Plain- 
tiff in Error. 
A. R. Garrett and S. B. Garrett, both of Mangum, for Defendant in 
Error. 
BurrForp, C. 


This was an action by Samuel E. Echols against the American 
Fidelity Company, of Montpelier, Vt., to recover indemnity for 
the loss of a hand, under the terms of an accident policy issued 
by the plaintiff in error in his favor. A trial was had to the 
jury, and a verdict returned in favor of the defendant in error 
(plaintiff in the court below), which verdict was approved by 
the court, and judgment rendered thereon. 

It is alleged as error: First. That the plaintiff was allowed 
to recover a double indemnity, which was not justified under the 
terms of the policy. Second. That competent questions on be- 
half of the plaintiff in error were excluded by the court. Third. 
That the demurrer of the plaintiff in error to the evidence should 
have been sustained. 

[1] 1. The evidence on the part of the plaintiff in error in the 
court below tended to show that he was injured by the accidental 
discharge of a shotgun while he was a passenger upon a regular 
passenger train operated by the Wichita Falls & Northwestern 
Railway Company. The policy provided in part as follows :— 

‘American Fidelity Company of Montpelier, Vermont, * * * 
hereby agrees to indemnify the insured against bodily injury 
caused solely by external, violent or accidental means while this 
policy is in force, suicide, sane or 4nsane not included, in the sum 
specified in section 1 of Schedule 6; or if such bodily injury is 
sustained while the insured is in or on a passenger elevator or 
public conveyance provided by a comomn carrier for the regular 
transportation of passengers, or is in consequence of the burning 
of a building or its destruction by a tornado or cyclone while the 
insured is therein, in the sum specified in section 2 of Sched- 
ule A.” 

After providing for an indemnity for total or partial disability, 
the policy then proceeds :— 

“If the injury causing such total or partial disability is sus- 
tained while insured is in or on a passenger elevator or public 
conveyance provided by a common carrier for the regular trans- 
portation of passengers, or is in the consequence of the burning 
of a building, or its destruction by a tornado or cyclone, while 
the insured is therein, the company will pay for the period of 
such disability double the weekly indemnity above provided.” 

It is insisted by plaintiff in error that :— 
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“It was never contemplated by the insurance company that 
executed and delivered this policy that the beneficiary would be 
entitled to receive double indemnity if he accidentally maimed 
himself while on a train. * * * He did not lose his hand in 
consequence of being on a train. He did not sustain the loss 
of his hand in consequence of any extra hazard incident to travel- 
ing in this way.” 

The intention of the parties in a case of this sort must be 
gathered from the terms of the written contract into which they 
have entered. There is no limitation therein to the effect that the 
accident for which the double indemnity is paid shall be ‘the 
result of the operation or construction of any of the conveyances 
mentioned therein. The policy, by its terms, affords the double 
indemnity for bodily injury caused solely by external, violent or 
accidental means,” “while the insured is in or on a passenger 
elevator or public conveyance provided by a common carrier, for 
the regular transportation of passengers.” ‘There can be no ques- 
tion that the loss of the hand was sustained while Echols was a 
passenger in a public conveyance provided by a common carrier 
for the regular transportation of passengers. The language of 
the policy leaves no room for construction. Even if it were doubt- 
ful, the settled rules of law would require us to give it the con- 
struction most favorable to the insured. In Travelers’ Ins. Co. 
vs. McConkey, 127 U. S. 666, 8 Sup. Ct. 1360, 32 L. Ed. 308, Mr. 
Justice Harlan, speaking for the court, said :— 

“Such being the contract, the court must give effect to its 
provisions according to the fair meaning of the words used, 
leaning, however—where the words do not clearly indicate the ~ 
intention of the parties—to that interpretation which is most 
favorable to the insured.” ji 


In Standard Accident Ins. Co. vs. Hite, 37 Okla. 305, 132 Pac. 
333, 46 L. R. A. (N. S.) 986, this court said :— 


“But even were we to consider that the meaning of the pro- 
vision in the light of the facts before us was in doubt (which we 
do not), it would be our duty to give to the policy that con- 
struction which would give it effect rather than destroy it; the 
rule being that where the meaning of a policy of insurance is 
ambiguous, or if so drawn as to be fairly susceptible of different 
constructions, it will be construed strictly against the insurer, 
and that construction adopted which is most favorable to the 
insured.” 

Again in Capital Fire Ins. Co. vs. Carroll et al., 26 Okla. 286, 
109 Pac. 535, this court, after announcing the same rule, says :— 

“This is a just rule, because policies generally as in this case 
are drawn by the insurer, and it is its language that the court is 
invited to interpret.” 

Numerous other cases to the same effect are to be found in the 
decisions of this court. It was not error, therefore, for the 
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court, under the circumstances of this case, to render judgment 
for the double indemnity provided in the policy. 

[2] 2. Error is assigned upon the refusal of the court to allow 
plaintiff in error to ask certain questions upon cross-examination 
of the plaintiff, Echols. The three questions set out in the brief 
related to whether or not certain suits had been brought involv- 
ing the property of the wife of the plaintiff, Echols, and which, 
it is insisted, tended to show his financial condition. As to each 
of these questions, if such a suit had been brought, the record 
evidence thereof was the best. Aside from this, however, the 
trial court allowed counsel for plaintiff in error to examine the 
plaintiff, Echols, at length upon his financial condition. Each of 
the three questions about which complaint is made relate to the 
purported suit brought against the plaintiff’s wife to set aside 
deeds to property. In this connection the court allowed the fol- 
lowing question and answer :— 

“Q. Is it not a fact that for months prior to February 5, 1911, 
you anticipated the loss of the only property owned by yourself 
or wife? A. No, sir; it is not a fact.” 

In our judgment this question and answer fairly cover the 
material and admissible evidence which might have been prop- 
erly adduced by the excluded question. Even if the questions 
were competent, still this court is not able to say that their ex- 
clusion worked any harm to the plaintiff in error. It has been 
held by this court that before it will consider assignments of 
error relating to the exclusion of evidence, there must be such 
showing in the record as to what the excluded evidence would 
have been, that the court can say that there was reversible error 
in the ruling. See Gault vs. Thurmond, 39 Okl. 673, 136 Pac. 
742; Turner et al. vs. Moore, 34 Okl. 1, 127 Pac. 487, and cases 
cited. Although this rule might not be so strictly enforced with 
relation to questions upon cross-examination if it could be seen 
from the question itself that competent and admissible evidence 
might have been elicited thereby, yet a cause will not be reversed 
for the rejection of questions upon cross-examination, unless it 
can be determined, either from the form of the questions itself 
or from an offer of proof, that competent and admissible evi- 
dence might thereby have been excluded. 

In the case under’ consideration, the plaintiff answered the 
third question of which complaint is made—which question em- 
braced all the elements of the other two—by a denial, before an 
obection was made and the objection was sustained after the 
answer had gone into the record. Although excluded, this an- 
swer makes it apparent that the testimony which might have 
been elicited by the question if permitted, would have been of no 
benefit to the plaintiff in error. We conclude, therefore, that no 
reversible error was committed by such ruling. 

[3] 3. The evidence of the plaintiff in the court below, if be- 
lieved, established all the material allegations of his petition. 
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Under such circumstances it was obviously not error for the 
trial court to overrule a demurrer to the evidence. The ques-_ 
tion of the reasonableness or the probability of the plaintiff’s 
testimony was one solely for the jury. This court will not set 
aside the verdict of the jury upon the weight of the evidence, al- 
though the appellate court upon the record might not reach the 
same conclusion as that found by the jury. The rule is estab- 
lished beyond question in this jurisdiction that the appellate court 
will not set aside the verdict of a jury where there is any com- 
petent evidence reasonably tending to support it, nor weigh the 
evidence to determine whether or not the appellate court would 
have reached the same conclusion. The jury heard the wit- 
nesses, saw the scene of the alleged accident, and although the 
plaintiff’s testimony appears improbable upon the record, yet the 
jury found it was true, its verdict was approved by an able and 
conscientious trial judge, and it will not be disturbed upon appeal. 

The judgment should be affirmed. 

PER CuRIAM. 
Adopted in whole. 


SUPREME COURT OF PENNSYLVANIA. 


CURRAN 


vs. 


NATIONAL LIFE INS. CO. OF UNITED STATES.* 


1. INSURANCE—POLICY—ESTOPPEL. 


Where an insurance policy is delivered to the insured as a completed con- 
tract, the insurer is estopped from denying, after a loss has been sus- 
tained, that an unsigned supplement attached to it is a part of it, 
notwithstanding a provision of the policy to the contrary; the action 
of the insurer in issuing the policy constituting a waiver of such 
provision. 

(For other cases, see Insurance, Cent. Dig. §§ 253-255; Dec. Dig. § 141[1].) 


2. INSURANCE—DELIVERY OF POLICY—QUESTION FOR JURY. 

Where, in an action on an accident policy, to which was attached an un- 
signed “rider” in violation of a provision of the policy, the evidence 
left in doubt whether the policy was actually delivered to the insured 
as a binding contract, the court properly submitted such question to 
the jury. 

(For other cases, see Insurance, Cent. Dig. §§ 1734, 1755; Dec. Dig. § 
668[3].) 


* Decision rendered, Jan. 3, 1916. 96 Atl. Rep. 1041. 
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3. INSURANCE—BENEFICIARY CLAUSE—VALIDITY—BONUS 
OR REBATE, 


An accident policy required an additional premium for beneficiary insur- 
ance, which premium was paid by insured. On expiration of the 
policy another policy, naming a consideration in a gross sum including 
this additional premium, was issued, and renewed annually with a 
beneficiary clause attached. The insured on request reduced the pre- 
mium of the new policy by the amount of the extra charge made for 
beneficiary insurance under the original policy. It appeared that the 
insurer had no fixed schedule of rates for beneficiary insurance, and 
that this reduction was not made as an inducement to take out the 
insurance, inasmuch as the policy had already been renewed. Held, 
that the case did not fall within Act May 3, 1909 (P. L. 405), pro- 
hibiting the giving of any bonus or rebate not specified in the contract 
as an inducement to persons to become insured. 


(For other cases, see Insurance, Dec. Dig. § 138[2].) 


4. INSURANCE—ACCIDENT INSURANCE— QUESTION FOR 
_JURY--SUFFICIENCY OF EVIDENCE. 

Evidence in an action on an accident policy insuring against bodily injury 
sustained through the burning of a building while the beneficiary was 
therein, wherein plaintiff contended that the beneficiary, in unsuccess- 
fully attempting to reach her mother, was burned from fire com- 
municated by the blazing walls of her mother’s room, and the insurer 
contended that the mother’s clothing caught from the fire in the grate 
in the room, held to authorize submitting to the jury whether insured 
was injured from the “burning of a building.” 


(For other cases, see Insurance, Cent. Dig. §§ 1745, 1763, 1764; Dec. Dig. 
§ 668[11].) 


5. INSURANCE—ACCIDENT INSURANCE—PROOF REQUIRED. 


To authorize recovery on a policy insuring against injury sustained 
through the burning of a building while the beneficiary was therein, it 
was not essential that the circumstances exclude every hypothesis other 
than that the injury was sustained through the burning of a building, 
but it was sufficient that they fairly support plaintiff's theory and ex- 
clude by their preponderating weight the contrary theory advanced by 
the insurer. 


(For other cases, see Insurance, Cent. Dig. §§ 1719, 1721, 1722; Dec. Dig. 
§ 665[5].) 

6. INSURANCE—NOTICE OF ACCIDENT—EFFECT OF DELAY— 
QUESTION FOR JURY. 


Where, in an action on an accident policy requiring immediate written 
notice of any accident, together with full particulars, there was evi- 
dence that plaintiff’s failure to mail the notice until nearly three 
months after the accident was due to the fact that the policy had 
been in possession of the insured, who died as a result of the acci- 
dent, and that plaintiff, though he made prompt and diligent search, 
was unable to find it until just before the notice was given, the ques- 
tion whether the delay in giving the notice precluded recovery was 
for the jury. 

(For other cases, see Insurance, Cent. Dig. §§ 1747, 1749, 1750, 1766, 1768; 
Dec. Dig. § 668[14].) 

> a ee OF ACCI- 


Where an insurance policy requires immediate notice, notice must ordi- 
narily be given within a reasonable time after the accident. 


(For other cases, see Insurance, Cent. Dig. § 1329; Dec. Dig. § 539[3].) 
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8. INSURANCE—POLICY—CONSTRUCTION—NOTICE OF ACCI- 
DENT. 

The question as to what constitutes the reasonable time after the accident 
within which notice must be given under a policy requiring immediate 
notice depends on the facts and circumstances of each particular case. 

(For other cases, see Insurance, Cent. Dig. §§ 1328, 1330, 1332; Dec. Dig, 
§ 539[1].) 


9, INSURANCE—PROOFS OF LOSS—REASONABLE TIME~ 
QUESTION FOR JURY. 

Where the policy-sued on, though specifying that proof of loss should be 
furnished within two months from occurrence of the loss, did not 
expressly require that proofs of loss be furnished within this time as 
a condition precedent to the right to recover on the policy, and it 
appeared that a-delay of twenty-four days after giving of notice of 
accident, which notice was given nearly three months after the acci- 
dent, in furnishing proof of loss, was due to plaintiff’s inability to 
obtain the signature of the physician who attended the beneficiary, 
the question whether the proofs of loss were furnished within a rea- 
sonable time was for the jury. 

(For other cases, see Insurance, Cent. Dig. §§ 1747, 1749, 1750, 1766, 1768; 
Dec. Dig. § 668[14].) 


10. INSURANCE—PROOFS OF LOSS—NOTICE—TIME FOR FIL- 
ING—EXCUSE FOR DELAY. 

Where delay in furnishing proofs of death or the giving of notice is due 
to circumstances not attributable to neglect or bad faith on the part 
of plaintiff, and the required proofs or notice were, in fact, furnished 
within a reasonable time under the circumstances, failure to file them 
within the time stipulated in the policy sued on is ordinarily excusable. 

(For other cases, see Insurance, Cent. Dig. § 1334; Dec. Dig. § 539[6].) 


11. INSURANCE—TIME TO SUE—CONTRACT LIMITATION— 
WAIVER. 


A provision of an insurance policy that legal proceedings should not be 
brought until three months from the date of filing of proofs in the 
insurer’s office is waived where the insurer denies liability on the 
policy before expiration of the three months’ period. 


(For other cases, see Insurance, Dec. Dig. § 623[4].) 


12. INSURANCE—ACTION ON POLICY—QUESTIONS FOR JURY. 

Where, in an action on an insurance policy, there was evidence that the 
insurer’s attorney visited the scene of the accident and informed 
plaintiff that the company could do nothing for him, and that the 
insurer wrote plaintiff that, on the report of its adjuster and investi- 
gations subsequently made, it could not entertain his claim, the ques- 
tions whether the attorney was authorized to represent the company 
in denying liability, thereby entitling plaintiff to sue before expira- 
tion of the three months’ period within which, according to the 
policy, suit could be brought, and whether the insurer ratified his 
denial, if it was made without authority, were for the jury. 

(For other cases, see Insurance, Cent. Dig. §§ 1732, 1753; Dec. Dig. § 
668[2].) 


Appeal from Court of Common Pleas, Washington County. 
Assumpsit on an accident insurance policy by William F. Curran 
against the National Life Insurance Company of the United States of 
America. From a judgment for plaintiff, defendant appeals. Affirmed. 
Vol. XLVII—47. 
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Argued before Brown, C. J., and Potter, Stewart, Moschzisker, and 
Frazer, JJ. 


J. B. Boyer and Samuel Amspoker, of Washington, Pa., for Appel- 
lant. 


C. L. V. Acheson and J. Boyd Crumrine, both of Washington, Pa., 
for Appellee. 


FRAZER, J. 

This is an action by the insured on a policy of accident insur- 
ance to recover for the death of the beneficiary named therein, 
under a beneficiary insurance clause attached to the policy. In 
1908 plaintiff took out a policy in the Pittsburgh Life & Trust 
Company, which was in the usual form of accident policies, and 
provided certain indemnities therein specified for death or in- 
juries caused by “external, violent, and accidental means.” ‘The 
premium specified was $22. ‘To the policy was attached a 
“rider,” by which, in consideration of thirty cents extra pre- 
mium, the policy was extended to cover bodily injury to the 
beneficiary, in this case the sister of the insured, sustained 
through external, violent, and accidental means and under cir- 
cumstances stated, among them being injuries sustained “in con- 
sequence of the burning of a building while said beneficiary is 
therein.” 

The following year plaintiff, upon request, consented to trans- 
fer his insurance from the Pittsburgh Life & Trust Company to 
the Pittsburgh Casualty Company. The former company hav- 
ing reinsured its entire business, including plaintiff’s policy, in 
the latter, and subsequently the latter having issued to plaintiff 
its own policy in lieu of that of the Pittsburgh Life & Trust 
Company, this later policy was assumed by the National Life 
Insurance Company, the defendant. The premium, $22.30, 
plaintiff paid, on the the day of delivery of the policy or a day 
or two before, to the agent of defendant company. ‘There was 
also a beneficiary insurance attached to the policy identical with 
the one in the original, except that it recited the consideration as 
follows: “In consideration of $ [included],extra premium.” 
This policy was renewed in July, 1910, “in consideration of $22.” 
Further renewals for the same consideration were made in the 
years 1911 and 1912. In the original policy of 1909 the benefici- 
ary rider bore the name of the company and its president, but in 
the later policy the name of the company only appeared, followed 
by a blank line under which was the word “Secretary.” The 
policy itself was signed at the end, however, by both president 
and secretary, and countersigned by the local agent from whom 
procured. Objection was made at the trial because of the ab- 
sence of the signature to the beneficiary supplement and because 
of a provision in the policy that no change should be valid unless 
indorsed by an officer of the company. It was also contended 
by defendant that failure to pay the thirty cents premium on the 
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beneficiary insurance invalidated that part of the policy. The 
court admitted the policy, refused a point asking for binding in- 
structions for defendant, and left to the jury to say, in view of 
the testimony, whether the policy was actually delivered by de- 
fendant to plaintiff as a binding contract, without signature on 
the beneficiary contract and upon payment of $22. The jury 
found in favor of plaintiff, and a motion for judgment non ob- 
stante veredicto was subsequently overruled. 

[1,2] Defendant’s agent Lloyd, whose depositions were taken 
by plaintiff and read at the trial, testified the 1909 policy was 
prepared at the office of the company in Pittsburgh and for- 
warded to him with the beneficiary clause attached, but unsigned, 
and he delivered it to plaintiff, who paid him the premium of 
$22.30, the amount necessary to cover the beneficiary insurance. 
lf the policy was delivered to plaintiff as a completed contract, 
defendant would be estopped from denying it after a loss has 
been sustained. In such case the attached supplement, though 
unsigned, should properly be construed as a part of the entire 
contract (Myers vs. Keystone Mut. Life Ins. Co., 27 Pa. 268, 
67 Am. Dec. 462), notwithstanding any provision to the con- 
trary, which the company issuing the policy will be held to have 
waived by its own conduct. We think the trial judge gave de- 
fendant the benefit of every advantage when he left to the jury 
the question whether the policy was delivered by defendant to 
plaintiff with the intention that it should become effective as a 
binding contract upon payment of the premium, and instructed 
them that the signature of the secretary on the beneficiary clause 
pasted on the second page of the policy was not necessary if the 
parties saw fit to dispense with it. 

|3| The contention that the beneficiary insurance is without 
consideration to support it, and therefore void, is equally without 
merit. ‘The original policy required the payment of thirty cents 
additional premium for the beneficiary insurance. At the time 
the policy was transferred from the Pittsburgh Life & Trust 
Company, the beneficiary policy was in force. When the policy 
in suit was issued for the year 1909, the consideration named 
therein included thirty cents for the beneficiary insurance, which 
was paid by plaintiff. It appears, therefore, a gross sum was. 
fixed as the premium for both risks, and the consideration was: 
not apportioned between the two. ‘The contention that the one: 
was unpaid is therefore without support. While plaintiff admits: 
that only $22 was, in fact, paid for subsequent annual renewals, 
this is explained by the testimony of defendant’s agent, who 
stated the company in which he originally insured plaintiff 
charged but $22, without an extra sum for the beneficiary insur- 
ance, and he desired to secure for him the same rate, and, fur- 
ther, that accident companies did not have a fixed schedule of 
rates for beneficiary insurance. ‘This witness also testified it was 
at that time optional with accident insurance companies whether 
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a charge was made for beneficiary insurance, some requiring a 
payment, and others not. He took the matter up with the sec- 
retary of defendant company, and they agreed to relieve plain- 
tiff from payment of the additional thirty cents. ‘This reduction, 
according to the agent’s testimony, which corroborates plaintiff’s 
testimony on this point, was not made as an inducement to 
plaintiff to take out the insurance, as the policy had already been 
renewed. The case does not therefore fall within the act of May 
3, 1909 (P. L. 405), prohibiting the giving of any bonus or re- 
bate not specified in the contract as an inducement to persons to 
become insured. 

{4, 5] The next contention of defendant is, plaintiff failed to 
show that death of the beneficiary was caused solely by bodily 
injuries sustained through the “burning of a building while the 
beneficiary was therein,” within the meaning of that clause in 
the policy. There is no living witness to the unfortunate accident. 
The insured lived with her mother and two brothers in the 
borough of Washington, and on the night of the fire had retired 
to her room on the second floor. The mother slept in the sitting 
room on the first floor, on a lounge which stood in a corner of the 
room, eight feet from an open grate, in which there was a coal 
fire burning at the time, which was the only fire of any kind in 
the room and the only place from which the fire could have 
originated so far as the evidence shows. Plaintiff slept on the 
second floor, and testified he retired about 10 o’clock, leaving his 
sister and mother in the sitting room. Later he was awakened 
by a scream, and upon hastening to the first floor found his sister 
in the hall with her clothes on fire, and upon attempting to enter 
the sitting room saw his mother in her nightclothes standing near 
the lounge, but was unable to reach her until water was obtained 
from the bathroom on the second fleor and the fire at the door 
leading into the room extinguished. At the time he first entered 
the room the door and the wall in the corner near her bed were 
blazing, the lounge smouldering, and the carpet burned in sev- 
eral places. It does not appear how the sister’s clothing caught 
fire or when she first entered her mother’s room. Plaintiff testi- 
fied he supposed she had gone to the bathroom or the bedroom on 
the second floor, and, attracted by the cries of her mother or the 
smell of smoke, had returned to the first floor to investigate. Cer- 
tainly but a short time elapsed between that time and when her 
scream awoke plaintiff. Plaintiff’s theory is that the room or its 
contents caught fire from the grate, and the flames were com- 
municated to the bed on which the mother was sleeping. De- 
fendant’s theory is that the mother’s clothing caught fire at the 
grate, and the flames were communicated from her to the 
daughter in the latter’s efforts to save her mother, and that the 
daughter’s death was not caused by the burning of the building, 
or, at all events, inasmuch as one theory is as consistent as the 
other, plaintiff failed to meet the burden cast on him of proving 
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how the accident happened. The fact that the door and walls of 
the room were ablaze to a greater extent than the bed at the 
time the brother discovered the fire certainly lends support to 
the theory of plajntiff that the fire was communicated from the 
open grate to the building and then to the mother. Furthermore, 
the extent to which the fire had advanced when the sister came 
from the room, and the relatively short space of time which must 
have elapsed from the time plaintiff’s sister was burned to the 
time her scream was heard, indicate the house must have been 
burning when she arrived on the scene. Plaintiff attempted to 
reach his mother, but was unable to do so because of the fire, 
and it may fairly be inferred his sister was burned in an unsuc- 
cessful attempt to do the same, in which case her injuries were 
received through the burning of a building while she was in it, 
regardless of the original cause of the fire, and the jury were 
justified in drawing this inference The question is not whether 
the circumstances exclude every other hypothesis, but whether 
they fairly support the theory advanced by plaintiff and exclude 
by their preponderating weight the theory advanced by defendant. 

To hold as matter of law that plaintiff failed to prove suffi- 
cient facts to take the case to the jury would prevent recovery 
in most cases of this kind, because of the difficulty of proving the 
crigin of the fire, thus imposing on the policyholder a burden not 
contemplated by the contract. Defendant insured against bodily 
injury sustained through “the burning of a building while the 
beneficiary is therein.” The burning of the building and the 
presence of the beneficiary therein is conceded, the only ques- 
tion being as to the manner in which the fire was communicated 
to the insured, the proof as to this being purely circumstantial. 

“In a question of circumstantial evidence the proof derived 
from the circumstances is a question of natural presumption, and 
is to be found by the jury. The strength of this proof depends 
on the probability resulting from the facts. The presumption 
thus arising, being a natural one, is to be determined necessarily 
by the jury, and not by the court. It is the right of the party to 
have this submitted to the jury, unless it be so weak and incon- 
clusive that, as a matter of law, no probability of fact can be 
drawn from the combined circumstances. If in such a case as 
this we say that all the combined circumstances afford no evi- 
dence, we take from the party the right of trial by jury, a right 
of the utmost importance in a matter in which the natural in- 
stinct and judgment of men are the legal and constitutional right 
of a party.” Brown vs. Schock, 77 Pa. 471, 479. 

Defendant’s rights were carefully and amply safeguarded in 
the charge, and the question was for the jury. Taylor vs. Gen- 
eral Accident Assurance Corporation, 208 Pa. 439, 57 Atl. 830; 
Hill vs. Central Accident Ins. Co., 209 Pa. 632, 59 Atl. 262. 

[6-8] It is also contended plaintiff failed to furnish notice of 
loss within the time required by the policy, and the trial judge 
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should have so decided as matter of law. The accident occurred 
February lst, and notice was mailed April 27th. ‘The policy re- 
quired “immediate written notice must be given the company” of 
any accident for which indemnity is claimed, together with full 
particulars. As a reason for delay plaintiff testified the policy 
was in possession of his sister, the beneficiary, and all renewal 
receipts were also given to her. After the accident he was so 
prostrated he had no thought of insurance for some time, and, 


owing to the transfer of the policy, did not know the name of 


the company carrying the insurance. As soon as the policy was 
found, it was taken to his attorney, who notified the company 
at once. On cross-examination he testified to making search for 
all the papers at different times, and finally discovering them in 
a wardrobe in his own room, and, further, that he was not posi- 
tive whether the particular accident was covered by insurance 
until the policy was found. We cannot say, under the circum- 
stances, the delay in notifying the company was so great the 
court should have decided as matter of law there could be no 
recovery. The general rule of construction, where a policy re- 
quires immediate notice, is that notice must be given within a 
reasonable time after the accident, and what is reasonable must 
necessarily depend upon the facts and circumstances of each 
particular case. People’s Accident Ass’n vs. Smith, 126 Pa. 317, 
17 Atl. 605, 12 Am. St. Rep. 870; Hughes vs. Central Acc. Ins. 
Co., 222 Pa. 462, 71 Atl. 923; Solomon vs. Continental Fire Ins. 
Co., 160 N. Y. 595, 55 N. E. 279, 46 L. R. A. 682, 73 Am. St 
Rep. 707; Woodmen Accident Ass’n vs. Pratt, 62 Neb. 673, 87 
N. W. 546, 55 L. R. A. 291, 89 Am. St. Rep. 777. In the present 
case there appears to have been no such unreasonable delay on 
plaintiff’s part in making search fay the policy, and in notifying 
defendant after finding it, as would warrant us in saying as mat- 
ter of law he should not be permitted to recover. 

[9, 10] The policy also required proof of injury to be fur- 
nished to the company within two months from the time it oc- 
curred. The proofs were forwarded on May 21st, twenty-four 
days after notice of the accident was sent. The blanks on which 
proofs of loss were made were received by plaintiff's attorney 
from defendant’s attorney. ‘There was some delay in procuring 
the signature of the doctor who attended the beneficiary, and 
the plaintiff testified the papers were completed and sent to de- 
fendant company as soon as could be done after the doctor’s 
return. ‘The same reasoning which would warrant the submission 
to the jury of the question whether notice was given within a 
reasonable time also prevents us from deciding as matter of law 
that the proofs of death were not furnished within proper time. 
The policy does not expressly make the furnishing of proofs of 
loss within the time stated a condition precedent to the right of 
recovery. For this reason the court below followed the case of 
Coventry Mut. Live Stock Ins. Ass’n vs. Evans, 102 Pa. 281, 
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where, under similar circumstances, it was held the question 
whether notice was given within a reasonable time was for the 
jury, though the policy itself required notice within twenty-four 
hours. It was there said, at page 285 of 102 Pa. :— 

“If the defendant could show that it had sustained any dam- 
age on account of the plaintiff’s breach of condition, * * * 
it might defend against the policy to that extent.” 

The general rule is that, where the delay in furnishing proofs 
of death or the giving of notice is due to circumstances not at- 
tributable to neglect or bad faith on the part of plaintiff, and 
the required proofs or notice were, in fact, furnished within a 
reasonable time under the circumstances, failure to file within 
the time stipulated is excusable. An illustration of this rule is 
found in Continental Casualty Co. vs. Lindsay, 111 Va. 389, 69 
S. E. 344, where the beneficiary named in a policy of accident 
insurance did not know of the existence of the policy until several 
months after the death of the insured. In that case it was said 
(page 390 of 111 Va., page 345 of 69 S. E.) :-— 

“We are of opinion that, when the existence of an insurance 
policy is not known for several months after the death of the 
insured, and the beneficiary therein, as soon as the policy is found, 
gives notice to the company, then all has been done that could 
be required under the circumstances. It would be a harsh rule 
that would forfeit the policy because the beneficiary had not 
given notice within fifteen days after the accident, as prescribed 
in the policy, when she did not know of its existence for several 
months thereafter. Compliance with the terms of a policy as to 
notice and proof of loss within a reasonable time after knowl- 
edge of its existence under all the circumstances of the particular 
case is all that is required.” 

The question of time of giving notice and furnishing proof of 
loss was discussed at length in Woodmen Accident Ass’n vs. 
Pratt, 62 Neb. 673, 87 N. W. 546, 55 L. R. A. 291, 89 Am. St. 
Rep. 777, where the court made an extensive review of the 
American and English cases on the subject. After referring to 
the fact that the provision requiring notice is for the purpose of 
advising the insurer of the accident and extent of injury, in 
order to protect itself against fraudulent or improper demands, 
and that the provision requiring notice should therefore not be 
construed as a hard and fast rule admitting of no exception or 
excuse for failure to comply literally with its terms, the conclu- 
sion reached is thus stated on page 679 of 62 Neb., page 549 of 
8&7 N. W. [55 L. R. A. 291, 89 Am. St. Rep. 777] :-— 

“In respect of the rule of construing provisions in a contract 
of insurance for notice of accident and injury or loss or damage 
and proof of the same to be given ‘forthwith’ or ‘immediately’ 
or within a stipulated time, the authorities are not entirely har- 
monious, and yet from the examination we have been able to 
make in the limited time at our command the great weight of 
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authority is to the effect that the exercise of due diligence and 
reasonable effort on the part of the insured to meet the require- 
ments thus imposed, to be determined under all the circumstances 
as disclosed in each individual case, is deemed a compliance with 
such provisions, although not within the time according to the 
strict letter of the terms used in defining the same.” 

On page 686 of 62 Neb., on page 551 of 87 N. W. (55 L. R. A. 
291, 89 Am. St. Rep. 777), it was further said :— 

“From the foregoing the conclusion is, we think, fairly de- 
ducible that in construing conditions in a policy of insurance with 
respect to the giving notice of the happening of. the event and 
the particulars thereof and preliminary proofs, to be complied 
with subsequent to the event resulting in loss or injury, and for 
which indenmity is claimed, a more liberal construction in favor 
of the beneficiary should be given than when the conditions are 
to be complied with prior to the happening of such event and 
for the purpose of continuing the policy in force and effect; that 
such provisions as to the time in which the notice is required to 
be given or proofs furnished are not necessarily and in every in- 
stance to be literally complied with in order to prevent a for- 
feiture of the policy, or entitle a party to recover for a loss or 
injury resulting from the happening of the event for which 
indemnity is claimed; that a reasonable and natural construction 
should be given such provisions in order to carry out the evident 
intention and manifest purpose of the parties to the contract and 
the object to be accomplished thereby; that, when a time is fixed 
in a policy of accident insurance for the giving of notice of an 
accident and injury resulting therefrom for which indemnity is 
claimed, with the particulars thereof, which is reasonable in its 
character, this will be regarded as a condition precedent to be 
complied with before recovery can*be had, but when, because of 
circumstances and conditions surrounding the transaction, ob- 
stacles or causes exist preventing and rendering impossible the 
performance of the act within the time stipulated, the act may be. 
performed thereafter, and the beneficiary will be excused for the 
failure, if done within a reasonable time, or within the time 
stipulated after the obstacle or cause preventing prior compli- 
ance ceases to exist, the question of the sufficiency of the excuse 
offered and the reasonableness of the time in which the act is 
performed to be determined according to the nature and circum- 
stances of each individual case; the beneficiary in all cases being 
required to act with due diligence and without laches on his part.” 

[11-13] A further question raised by the assignments of error 
is that the suit was brought prematurely and contrary to the 
provision in the policy providing that legal proceedings should 
not be brought until three months from the day of filing proofs 
at the company’s office. A provision of this kind may, however, 
be waived by the company by denial of liability prior to the ex- 
piration of the time stated. Plaintiff testified that prior to the 
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beginning of the action on the policy defendant denied liability ; 
that this denial was made by the company’s attorney, who vis- 
ited the scene of the fire and informed plaintiff, ‘““The company 
could not do anything for you.” While this statement is denied 
by the attorney, it was, under the circumstances, necessarily for 
the jury. Defendant contends, however, there was no evidence 
of the attorney’s authority to represent it in making the statement, 
and that the declarations of the agent were not sufficient for this 
purpose. Mr. Boyer, the company’s attorney, visited the borough 
of Washington in reference to this claim, and also in connection 
with other business, and while there called upon plaintiff, and 
also examined the premises. While it is true the declarations of 
an agent are not competent to prove his authority, yet he is a 
competent witness for this purpose (Jordan vs. Stewart, 23 Pa. 
244; Lawall vs. Gorman, 180 Pa. 532, 37 Atl. 98, 57 Am. St. Rep. 
662; Fee vs. Adams Express Co., 38 Pa. Super. Ct. 83), and his 
statement that he was there for the purpose of looking after the 
matter on behalf of the company, together with the company’s 
letter to plaintiff that upon “the report of our adjuster and re- 
ports of investigations subsequently made * * * we cannot 
entertain your claim,” was sufficient evidence to go to the jury 
on the question of his authority, and also on the company’s ques- 
tion of the ratification of his acts if done without authority. 


What we have said above renders a further discussion unneces- 
sary, and substantially disposes of the other questions raised. 


The assignments of error are overruled, and the judgment is 
affirmed. 


CARLAND vs. GENERAL ACCIDENT, FIRE & LIFE 
ASSUR. CORP., LTD. (No. 230).* 


(Supreme Court of Arkansas.) 


INSURANCE—H EALTH INSURANCE—LIABILITY-UNDER 
POLICY. 

Under a policy providing for the payment of a specified sum per month 
for total disability “by reason of illness that is contracted and begins 
after this policy has been maintained in continuous force for sixty 
days,” the insurer could not be compelled to pay for an illness con- 
tracted before the policy had been in force sixty days, although such 
illness continued beyond the term of sixty days from the issuance of 
the policy. 

(For other cases, see Insurance, Cent. Dig. §§ 1309, 1316, 1317; Dec. Dig. 
§ 530.) 





* Decision rendered, March 6, 1916. 183 S, W: Rep. 965. 
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Appeal from Circuit Court, Pulaski County; Guy Fulk, Judge. 

Suit by Mrs. Annie E, Carland, administratrix, against the General 
Accident, Fire & Life Assurance Corporation, Ltd. From a judgment for 
defendant, plaintiff appeals. Affirmed. 


ELLIOTT er ux. vs. FRANKFORT MARINE, ACCIDENT 
& PLATE GLASS INS. CO. or FRANKFORT-ON-THE- 
Main, GerMany. (L. A. 3635.)* 


(Supreme Court of California.) 


1. INSURANCE—ESTOPPEL TO FORFEIT POLICY —KNOWL- 
EDGE OF AGENT—PROVISIONS OF POLICY. 

Under an accident insurance policy reciting that no agent may waive or 
alter its terms, the holder of the policy or beneficiary cannot vary the 
policy by proof of oral waivers, or claim estoppel because of the 
knowledge of the soliciting agent of the falsity of the warranties. 


(For other cases, see Insurance, Cent. Dig. § 993; Dec. Dig. § 378[3].) 


2. INSURANCE—FORFEITURE FOR MISREPRESENTATION— 
OCCUPATION—“CAPITALIST.” 

A professional gambler who permitted the agent of an accident insurance 
company to represent his business as that of capitalist made a ma- 
terial misrepresentation which gave the company the right to forfeit 
the policy, since, whether the term “capitalist” meant merely a person 
of large wealth or one having an income from investment, it involves 
an exclusive dependence upon accumulated property, and a gambler 
was not as good a risk as a capitalist would be. 


(For other cases, see Inurance, Cent. Dig. § 674; Dec. Dig. § 296.) 


3. INSURANCE — FORFEITURE FOR MISREPRESENTATION — 
HABITS. 

A representation that an applicant for accident insurance who was living 
with a woman other than his wife was of good habits is a material 
misrepresentation, if for no other reason than that he was subjected 
to danger of vengeance from his wife or her kinsmen. 


(For other cases, see Insurance, Cent. Dig. § 676; Dec. Dig. § 297.) 


Department 2. Appeal from Superior Court, Los Angeles County; 
Gavin W. Craig, Judge. 

Action by Andrew Elliott and wife against the Frankfort Marine, 
Accident & Plate Glass Insurance Company of Frankfort-on-the-Main, 
Germany. Judgment for the plaintiffs, and defendant appeals. Reversed. 


Haas & Dunnigan, Gray, Barker & Bowen, and Flint, Gray & Barker, 
all of Los Angeles, for Appellant. 

Frank C. Hill and George S. Hupp, both of Los Angeles, for Re- 
spondents. 


“* Decision rendered, March 8 1916. 156. Pac. Rep. 481. 
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WEST vs. NATIONAL CASUALTY CO. (No. 8747.)* 
(Appellate Court of Indiana, Division No. 1.) 





2. INSURANCE—FORFEITURES. 
Forfeitures of right to insurance are not favored in law, and will be en- 


forced only where there is the clearest evidence that such was the 
intention of the parties. 


(For other cases, see Insurance, Cent. Dig. §§ 943-946; Dec. Dig. ‘§ 371.) 

3. INSURANCE—FORFEITURE—ESTOPPEL. 

An insurance company may not set up a forfeiture where by its course of 
dealing with insured and others to his knowledge it has induced a 
belief that the provision for a forfeiture will not be insisted on. 

(For other cases, see Insurance, Cent. Dig. §§ 943-946; Dec. Dig. § 371.) 


4, INSURANCE—FORFEITURE—ESTOPPEL—TIME OF PAYING 
PREMIUMS. 

Though a policy provides for forfeiture if the monthly renewal premiums 
are not paid on the Ist day, yet insured thereafter expressly or im- 
pliedly from its course of conduct agreeing that they may be paid any 
time before the 10th day, and they being so paid, it is estopped to 
assert a forfeiture for the delay. 

(For other cases, see Insurance, Cent. Dig. §§ 1041, 1056, 1062; Dec. Dig. 
§ 392[1].) 


5. INSURANCE—FORFEITURES—ESTOPPEL—POWER OF 
AGENT—EXTENDING TIME OF PAYING PREMIUMS. 

Relative to estoppel of an insurance company, its agent, having power 
to accept monthly premiums and issue renewal receipts, thereby, in 
effect, extending or renewing the policy for the period covered by the 
receipts, has implied power to extend the time of payment of the re- 
newal premiums. 

(For other cases, see Insurance, Cent. Dig. §§ 948-951, 956-965; Dec. Dig. 
§ 375[1].) 


6. INSURANCE—PROVISIONS OF POLICY—WAIVER. 
The provision of a policv that no agent has authority to change or waive 


any of its provisions may itself be waived by an agent acting within 
his actual or apparent authority. 


(For other cases, see Insurance, Cent. Dig. §§ 952-954; Dec. Dig. § 376[1].) 


7. INSURANCE—KNOWLEDGE OF AGENT. 

Knowledge acquired by an insurance agent while acting in connection 
with a matter in which he is authorized to act will be imputed to the 
company or presumed to have been communicated by him to it. 

(lor other cases, see Insurance, Cent. Dig. §§ 96-113, 125; Dec. Dig. § 95.) 


8 INSURANCE—RENEWAL PREMIUMS—EXTENDING TIME OF 
PAYMENT—INJURY BEFORE PAYMENT. 

That payment of the monthly renewal premium was made after insured’s 
injury does not destroy his right to make it under the arrangement 

with the agent, under which he had for a long time been acting, that 





* Decision rendered, April 4, 1916. 112 N. E. Rep. 115. 
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payments might be made any time before the 10th of the month, es- 
pecially in the absence of any evidence of collusion or fraud between 
them, or that he had before his injury determined to make no more 
payments. 


(For other cases, see Insurance, Cent. Dig. § 1062; Dec. § 186[2].) 


9. INSURANCE— RENEWAL PREMIUMS—CONDITION OF RE- 
CEIPT—QUESTION FOR JURY. 


Whether insured’s renewal premiums were received, and his insurance 
continued, under a clause of the policy providing for temporary sus- 
pension of liability if such a premium was not paid at the specified 
time, or whether they were paid and received under an arrangement 
waiving strict compliance with the policy as to time of such pay- 
ments, is a question for the jury; the evidence thereon not being un- 
disputed. 

(For other cases, see Insurance, Cent. Dig. §§ 1737-1740, 1742, 1758-1760; 
Dec. Dig. § 668[8].) 


Appeal from Superior Court, St. Joseph County; Samuel Parker, 
Judge pro tem. 

Action by Frank West against the National Casualty Company. From 
a judgment on a verdict directed for defendant, plaintiff appeals. Re- 
versed, and new trial granted. 


Slick & Slick, of South Bend, for Appellant. 
Gaylord H. Case and Philip P. Quinlan, both of South Bend, for 
Appellee. 


L/ECUYER vs. INDEMNITY LIFE & ACCIDENT CO. or 
MINNEAPOLIS, MINN. (No. 20011.)* 


(Supreme Court of Kansas.) 


INSURANCE—ACCIDENT INSURANCE—SUFFICIENCY OF EVI- 
DENCE. 

The undisputed facts involved herein examined, and held to be such that 
it was error to overrule the demurrer to the plaintiff’s evidence, and 
that the instructed verdict requested by the defendant should have 
been directed. 

(For other cases, see Insurance, Cent. Dig. §§ 1719, 1722; Dec. Dig. § 
665[5].) 

West, J., dissenting. 


Appeal from District Court, Cloud County. 

Action by Edith L’Ecuyer against the Indemnity Life & Accident 
Company of Minneapolis, Minn. From judgment for plaintiff, defendant 
appeals. Reversed and remanded, with directions. 


* Decision rendered, March 11, 1916. 155 Pac. Rep. 1088. ‘Syllabus by 
the Court. 
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Kennett & Hunter, of Concordia, and Henry W. Benton and Frank 
J. Morley, both of Minneapolis, Minn., for Appellant. 

Pulsifer & Hunt, of Concordia, Edgar Bennett, of Washington, Kan., 
P, H. Harmon, of Clyde, and Clyde L. Short, for Appellee. 


ROSMAN ws. TRAVELERS’ INS. CO. or Harrrorp, Conn. 
(No. 79.)* 


(Court of Appeals of Maryland.) 




























1. INSURANCE—BENEFICIARY—INTEREST. 
A beneficiary whose rights are dependent upon the will of the insured 
acquires no vested right until the death of the insured, but only a 
mere expectancy depending upon the will of the insured. 


(For other cases, see Insurance, Cent. Dig. § 1470; Dec. Dig. § 586.) 


4. INSURANCE—ACTION ON POLICY—DEFENSE OF SUICIDE— 
EVIDENCE—MOTIVE. 

In an action on a policy issued to an agent, defended on the ground of 
suicide, excepted from the risks, evidence that the agent had delivered 
notes to the insurer purporting to have been given by policyholders 
for premiums due on policies sold, which had never been executed by 
the parties whose names were signed thereto, in connection with the 
agent’s conversation that he had lost money in, gambling, and had 
bought poison with suicidal intent, was admissible to show motive. 


(For other cases, see Insurance, Cent. Dig. § 1692; Dec. Dig. § 659[2].) 
7. INSURANCE — DEFENSES—SUICIDE—QUESTION FOR JURY. 


Evidence in an action on a policy held to make the insured’s suicide, a risk 
excepted from the policy, a question for the jury. 


(For other cases, see Insurance, Cent. Dig. § 1763; Dec. Dig. § 668[12].) 






Appeal from Superior Court of Baltimore City; Henry Duffy, Judge. 
e “To be officially reported.” 

Action by Ida B. Rosman against the Travelers’ Insurance Com- 
pany of Hartford, Conn. Judgment for defendant, and plaintiff appeals. 
Affirmed. 

Argued before Boyd, C. J., and Briscoe, Burke, Pattison, Urner, Stock- 
bridge, and Constable, JJ. 


David Ash, of Baltimore (Louis Hollander, of Baltimore, on the 
brief), for Appellant. 

William L. Marbury, of Baltimore (James Thomas, of Baltimore, on 
the brief), for Appellee. 


* Decision rendered, Feb. 10, 1916. 96 Atl. Rep. 875. 
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HAMILTON er au. vs. NORTH AMERICAN ACC. INS. CO. 
oF Cuicaco, Inu. (No. 18560.)* 


(Supreme Court of Nebraska.) 


2. INSURANCE — POLICY — CONSTRUCTION — “DWELLING” — 
“DWELLING HOUSE.” 

The wor d * ‘dwelling’ alone is not commonly used with exactly the ‘same 
mez aning as the words ‘ ‘dwelling house.” As that word is used in the 
policy in suit, under the circumstances in which the insured was 
placed, it is Cz apable of being understood to mean, “home or place of 
habitation.” If the insured did so understand, and the insurer had 
reason to suppose she so understood it, that meaning must prevail. 
Rev. St. 1913, § 7909. 

(For other cases, see Insurance, Cent. Dig § 1171; Dec. Dig. § 451[1].) 

(For other definitions, see Words and Phrases, First and Second Series, 
Dwelling; Dwelling House.) 


_ Appeal from District Court, Keith County; Grimes, Judge. 

* Action by Mildred H:z amilton and others, minors, by I. N. Flickinger, 
their guardian, against the North American Accident Insurance Com- 
pany of Chicago, IIl., a corporation. From a judgment for plaintiffs, de- 
fendant appeals. Affirmed. 


H. E. Goodall, of Ogallala, Edward St. Clair, of Chicago, Ill., and 
H. A. Dano, of Ogallala, for Appellant. 

Wilcox & Halligan, of North Platte, L. A. De Voe, of Ogallala, and 
IF ‘lickinger & Powell, of Council Bluffs, lowa, for Appellees. 


* Decision rendered, March 18, 1916, 157 N. W. Rep. 111. Syllabus 
by the Court. 


McCRACKEN, Guarpian, vs. TRAVELERS’ INS. CO. o 
HartForD, Conn. (No. 6365.)* 


(Supreme Court of Oklahoma.) 


1. INSURANCE—ISSUANCE AND DELIVERY OF POLICY — 
PROOF. 

The issuance and delivery of an insurance policy is not essential to estab- 
lish liability upon an insurance contract, which may rest in parol, but, 
where no policy is issued or delivered, it is essential to show that a 
contract of insurance was entered into. 

(For other cases, see Insurance, Cent. Dig. §§ 219, 225, 1555, 1645-1649; 
Dec. Dig. § 136[1], 646[1].) 

2. INSURANCE—CONTRACT—APPLICATION—ACCEPTANCE. 

The making of an application for insurance, subject to the approval or 


* Decision rendered, March 21, 1916. Rehearing denied, April 18, 1916. 
156 Pac. Rep. 640. Syllabus by the Court. 
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International Travelers’ Ass'n vs. Peterson. 
















rejection of the company to which it is made, is merely a step in the 
creation of a contract to insure. When the application is made out 
and forwarded to the company, it is not yet a contract of insurance; 
it has then only attained the position of a proposition on one side. 
It requires an acceptance by the other side before it can be said that 
the minds of the parties have met upon the terms of a contract to 
insure. 

(For other cases, see Insurance, Cent. Dig. §§ 196, 197; Dec. Dig. § 130[2].) 






Commissioners’ Opinion, Division No. 2. Error from District Court, 
Osage County; R. H. Hudson, Judge. 

Action by M. E. McCracken, guardian, ete., against the Travelers’ 
Insurance Company of Hartford, Conn. Judgment for defendant, and 
plaintiff brings error. Affirmed. 












Joseph D. Mitchell, of Oswego, Kan., and H. P. White, of Pawhuska, 
for Plaintiff in Error. 
Keaton, Wells & Johnston, of Oklahoma City, for Defendant in error. 


INTERNATIONAL TRAVELERS’ ASS’& vs. PETERSON. 
(No. 5563.) * 


(Court of Civil Appeals of Texas. Austin.) 













(On Motion for Rehearing) 


4. INSURANCE—ACCIDENT INSURANCE—DEFENSES. 

In an action on an accident policy which excepted injuries received while 
the insured was riding on a motorcycle, it is a good defense that the 
injuries were so received. 

(For other cases, see Insurance, Cent. Dig. § 1171; Dec. Dig. § 451[1].) 









Appeal from Travis County Court; Wm. Von Rosenberg, Judge. 
Action by G. L. Peterson against the International Travelers’ Associa- 
tion. From a judgment by default which the court refused to vacate, de- 
fendant appeals. Reversed and remanded. 













Seay & Seay, of Dallas, and White, Cartledge & Graves, of Austin, 
for Appellant. 

Hart & Patterson and Houghton Brownlee, all of Austin, for Ap- 
pellee. 


* Decision rendered, Jan. 5, 1916. On motion for rehearing, March 3, 
1916. 183 S. W. Rep. 1196. 
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RIEDEN vs. BROTHERHOOD OF RAILROAD TRAIN- 
MEN er aut. (No. 5615.)* 


(Court of Civil Appeals of Texas. San Antonio.) 


INSURANCE—BENEFIT CERTIFICATE—RIGHT OF RECOVERY. 

Under the constitution of a brotherhood providing that a member receiv- 
ing any of enumerated injuries shall be considered totally and per- 
manently disabled and entitled to receive the amount of his benefi- 
ciary certificate, and that any other claim for disability is addressed 
to the benevolence of the brotherhood, and shall not constitute the 
basis of any legal liability of the brotherhood, but shall be referred 
to the beneficiary board, and, if approved by it, the member shall be 
paid the amount of his certificate, a member whose claim for total 
disability of another nature than enumerated is rejected by such 
board has no right of recovery. 


(For other cases, see Insurance, Cent. Dig. § 1960; Dec. Dig. § 790.) 


Appeal from District Court, Bexar County; S G. Tayloe, Judge. 

Action by Frank G. Rieden against the Brotherhood of Railroad 
Trainmen and others. From an adverse judgment, plaintiff appeals. Af- 
firmed. 


Geo. Powell, of San Antonio, for Appellant. 


* Decision rendered, March 8, 1916. Rehearing denied, April 5, 1916, 
184 S. W. Rep. 689. 
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CASUALTY, SURETY AND MISCELLANEOUS. 


UNITED STATES .CIRCUIT COURT OF APPEALS. 


NinTH Circul!t. 


ZETNA LIFE INS. CO. 
vs. 


PORTLAND GAS & COKE CO. (No. 2646.)* 


INSURANCE—LIABILITY INSURANCE—RISKS ASSUMED—“AC- 
CIDENTAL.” 

Defendant insured plaintiff against loss and expense arising from dam- 
ages on account of bodily injuries or death accidentally suffered by 
plaintiff's employees by reason of a business described in its policy. 
In the course of their work certain employees contracted typhoid 
fever from drinking water furnished them by the employer, who was 
compelled to pay damages to the injured employees. Held, that the 
workmen were bodily injured within the meaning of the policy and 
such injury was accidentally inflicted, as the accident consisted in this 
unexpected happening; “accidental” meaning the happening of some- 
thing unexpectedly or unintentionally. 

(For other cases, see Insurance, Cent. Dig. §§ 1166-1169; Dec. Dig. § 455.) 

(For other definitions, see Words and Phrases, First and Second Series, 
Accidental.) 


In Error to the District Court of the United States for the District of 
Oregon; Robert S. Bean, Judge. 

Action by the Portland Gas & Coke Company against the A=tna Life 
Insurance Company. Judgment for plaintiff, and defendant brings error. 
Affirmed. 

Before Gilbert and Ross, C.JJ., and Rudkin, D.J. 


Senn, Eckwall & Recken, of Portland, Ore,. for Plaintiff in Error. 
John A. Laing and H. W. Strong, both of Portland, Ore., for Defend- 


ant in Error. 
Ross, C. J. 

The defendant in error Gas & Coke Company, being engaged in 
the construction of a gas plant on its property adjoining the gov- 
ernment moorings in Multnomah County, Ore., and having em- 
ployed in the work a large number of men, secured from the 
plaintiff in error Insurance Company a policy entitled by the 
latter “Contractor’s Employers’ Liability Policy,” by which, in 
consideration of certain premiums which the case shows the de- 
fendant in error paid, it agreed to indemnify the assured (within 
certain amounts within which the present case falls) against loss 
and expense arising or resulting from claims upon the assured 


* Decision rendered, Feb. A 1916. 229 Fed. Rep. 552. 
Vol. XLVII—48. 
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for damages on account of bodily injuries or death accidentally 
suffered, or alleged to have been suffered, by an employee or 
employees of the assured by reason of the business as described 
and conducted at the locations named in the policy, with certain 
exceptions not applicable here. In the course of the work cer- 
tain of the employees of the Gas & Coke Company contracted 
typhoid fever from the water furnished them by the latter, on 
account of which that company was compelled to pay damages to 
such injured employees, to recover the aggregate amount of 
which from the Insurance Company the present action was 
brought. And the sole point here presented is whether the harm 
so done to the workmen constituted a bodily injury accidentally 
received or suffered by them, within the meaning of the policy 
in question. 

Of course it is not and cannot be doubted that the workmen 
were bodily injured by the drinking of the water in the course 
of the work, for it contained typhoid germs, which gave them 
typhoid fever; but it is insisted on the part of the plaintiff in 
error that in drinking the water they were but satisfying a natura! 
want, and that in doing so there was no accident about it. It 
is readily conceded, of course, that there could be no accident in 
merely drinking water; but it is just as certain that the men 
would not have drunk it, had they known that the water con- 
tained typhoid germs. The accident consists in that unexpected 
happening. Among the definitions of the word “accidental,” in 
most, if not in all, of the dictionaries, is the happening of ‘‘some- 
thing unexpectedly, unintentionally.” Suppose, instead of con- 
taining typhoid germs, as in the present case, the water that the 
employees of the assured consumed had contained some of the 
most virulent poisons, would any one contend that the injuries 
resulting therefrom could not be properly held to have been 
accidentally inflicted? We think not, and yet, in our opinion, 
there is no substantial distinction between the case supposed and 
the case at bar. 

The policy involved in the case of H. P. Hood & Sons vs. 
Maryland Casualty Company, 206 Mass. 223, 92 N. E. 329, 30 
L. R. A. (N. S.) 1192, 138 Am. St. Rep. 379, was similar to that 
involved in the present case. ‘There one Barry, who was em- 
' ployed by the plaintiff in that action as a hostler in its stables, 
had the care of horses which were afterwards found to have been 
suffering from glanders, and Barry was directed to assist in 
cleaning up the stalls; no notice being given him that the horses 
had suffered from glanders. Subsequently he was attacked by 
that disease, and recovered judgment against the assured in that 
case for damages, which the assured paid, and sued the insurance 
company to recover the amount so paid, with costs and expenses 
of suit. In the course of its opinion the court said, among other 
things :— 

“The policy is entitled ‘Manufacturer’s Employers’ Liability 
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Policy.’ ‘The contract which it contains is one of indemnity, in 
which the defendant engages to make good to the plaintiff any 
loss or damage which it may sustain by reason of its liability to 
its employees for bodily injuries accidentally suffered by them 
while engaged in doing the work which they were employed to 
do. It is a kind of insurance that has grown out of modern in- 
dustrial and business conditions, and it is intended to afford full 
protection to employers in all cases where their employees have 
accidentally received bodily injuries for which they are liable. It 
also accomplishes the economic result, with which, however, we 
have nothing to do, of distributing more or less widely some of 
the loss or damage which falls on those engaged in industrial 
occupations. It is to be noted that the policy does not contain the 
words ‘violent and external,’ in addition to the word ‘accidental,’ 
as is the case in many, if not most, accident policies. The insur- 
ance is liability insurance, so called, and not insurance against 
accidents. The liability insured against is that ‘imposed by law 
upon the assured for damages on account of bodily injuries or 
death accidentally suffered * * * by any employee.’ Although 
the policy contains many conditions, there is no limitation or ex- 
ception in regard to the kind or nature or cause of the accidents 
out of which the liability insured against may arise. The fact 
that the accident may have been occasioned through negligence 
on thespart of the insured is therefore immaterial.” 

After alluding to the fact that Barry suffered bodily injury in 
consequence of becoming infected with glanders, as much so as 
if he had had a leg or an arm broken by a kick from a vicious 
horse, the court further said :— ° 

“Was the injury brought about accidentally, within the fair 
scope and meaning of the policy, or was it the result of disease 
contracted while in the employ of the plaintiff, but for which the 
defendant is not liable? It is clear, we think, that the infection 
which caused the disease from which Barry suffered was due to 
accident. It was in the nature of an accident that he was set to 
work upon or cleaning up after horses that had glanders, and it 
was in the nature of an accident that he became infected with 
the disease. The language used by Mathew, L. J., in Higgins vs. 
Campbell & Harrison and Turvey vs. Brintons, [1904] 1 K. B. 


328, 337, where the judgment of the Court of Appeal was sus- ° 


tained by the House of Lords (Brintons vs. Turvey, [1905] A. C. 
230), though there was a vigorous dissent by Lord Robertson, is 
appropriate here: ‘It was an accident that the workman, in deal- 
ing with the wool, was brought in contact with that which might 
infect him with this disease of anthrax, and it was a further 
accident that the disease attacked him. If the disease was the 
result of an accident, then we do not see why it does not follow 
that the bodily injury which Barry suffered as the result of the 
disease was not accidentally suffered, nor why the case does not 
come within the terms of the policy. The language is ‘bodily in- 
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juries accidentally suffered.’ It hardly could be broader. The 
intention is, as has been said, to afford full protection and in- 
demnity to the assured. Any accident that causes bodily injury 
in any way is included. Bodily injury is more commonly asso- 
ciated, perhaps, with physical force of some sort, but in the 
absence of anything in the policy limiting it to that we do not 
see how or why it can or should be so restricted. A _ liability 
growing out of an accident which resulted in infecting the work- 
man with a loathsome and dangerous disease, and thereby causes 
him great and perhaps lasting physical injury, would seem to be 
as much within the spirit and intent of the contract as if the 
injury had been caused by a blow or some other equally obvious 
manifestation of force.” 

Numerous other cases will be found cited by the Supreme Ju- 
dicial Court of Massachusetts in the case referred to, in support 
of its ruling, which we think, as did that court, rest upon sound 
principles. 

The judgment is affirmed. 


SUPREME COURT OF ERRORS OF CONNECTICUT. » 


LEE 


us. 
CASUALTY CO. OF AMERICA.* 


1, INSURANCE—CASUALTY INSURANCE — BREACH — RECOV- 
ERY. 

The failure of the insured to give the required notices of the casualty 
and the claims made on account of it within the time required by 
the policy would be a breach, and prevent a recovery on the policy. 

(For other cases, see Insurance, Cent. Dig. §§ 1333, 1335, 1336; Dec. Dig. 
§ 539[5].) 


2. INSURANCE—CASUALTY INSURANCE—PRESUMPTION—ES- 
TOPPEL. 

In an action on a policy of casualty insurance, a reply, not showing that 
the insured was misled to his injury by the acts and conduct of the 
insurer with respect to the requirement of immediate notice of a 
casualty, etc., did not sufficiently allege estoppel. 

(For other cases, see Insurance, Cent. Dig. § 1628; Dec. Dig. § 641[2].) 

3. INSURANCE—CASUALTY INSURANCE—NOTICE OF CLAIM— 
WAIVER. 

The provision of a policy of casualty insurance, requiring the insured to 
give immediate notice of a casualty and of the claims on account 


* Decision rendered, March 15, 1916. 96 Atl. Rep. 952. 
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thereof, is intended to give the insurer an early opportunity to in- 
vestigate the circumstances, and, being for the insurer’s benefit, may 
be waived by it. 


(For other cases, see Insurance, Cent. Dig. §§ 1367-1373, 1382-1390; Dec. 
Dig. § 555.) 


4. INSURANCE— CASUALTY INSURANCE— NOTICE OF CASU- 
ALTY—WAIVER. 


In such case, a waiver, though not expressly shown, might be inferred 
from the conduct of the insurer under the circumstances of the case. 


(For other cases, see Insurance, Cent. Dig. §§ 1382, 1383, 1389, 1390; Dec. 
Dig. § 558[1].) 


5. INSURANCE—CASUALTY INSURANCE—QUESTION FOR 
JURY—WAIVER OF NOTICE. 

On facts alleged in action on a policy of insurance, admitted by the de- 
murrer, held that the insurer’s waiver of the provision for immediate 
notice of a casualty, etc., was for the jury. 


(For other cases, see Insurance, Cent. Dig. §§ 1743, 1748, 1761, 1767, 1770; 
Dec. Dig. § 668[15].) 


6. INSURANCE—CONSTRUCTION AGAINST FORFEITURE. 

Courts are averse to concluding that the parties intended a forfeiture 
where it is not expressed in the policy. 

(For other cases, see Insurance, Cent. Dig. §§ 292, 296, 297; Dec. Dig. § 
146[1].) 


- INSURANCE—CONDITIONS OF POLICY — “WAIVER” — DET- 
RIMENT 


A “waiver” is the intentional relinquishment of a known right; it is not’ 
essential to a waiver that the party claiming it should have been mis- 
led to his detriment by the insurer’s conduct. 

(or other cases, see Insurance, Cent. Dig. §§ 943-946; Dec. Dig. § 371.) 


(For other definitions, see Words and Phrases, First aad Second Series, 
Waiver.) 





Appeal from Superior Court, Hartford County; Lucien F. Burpee, 
Judge. 

Action by Thomas J. Lee against the Casualty Company of America. 
Judgment for defendant sustaining a demurrer, and plaintiff appeals. 
Error and judgment set aside and case remanded. 

Action upon a policy of casualty insurance to recover the amount 
paid in settlement of a claim for injury caused by a casualty covered by 
the policy, brought to the superior court in Hartford County when a 
demurrer to the reply to one of the paragraphs of the defendant’s answer 
was sustained by the court, and judgment rendered for the defendant. 
The plaintiff appealed, alleging error in sustaining the demurrer. Error 
and cause remanded. 


Theodore G. Case, of Hartford, for Appellant. 
John T. Robinson, of Hartford, for Appellee. 


THAYER, J. 

This is an action upon a policy of casualty insurance. Para- 
graph 9 of the complaint alleges that the plaintiff had complied 
with all the terms of the policy. This paragraph is denied in 
paragraph 9 of the answer, in this, that the policy contained a 
provision that upon the occurrence of a casualty covered by the 
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policy, the plaintiff should give immediate notice of the casualty, 
and also of any and all claims which should be made on account 
of such casualty, and if afterwards any suit should be brought 
against him to enforce such claims, he should cause the summons, 
process, and other papers relating to such suit to be delivered to 
the company as soon as served upon him, and that he had not 
complied with these provisions, in that he failed to give the im- 
mediate notice required by them, and failed to turn over the 
summons, process, and other papers as required. The reply 
denies this paragraph of the answer except as admitted, and pro- 
ceeds to allege that on November 3, 1913, the plaintiff gave written 
notice of the accident to a duly authorized agent of the defendant, 
who received and accepted it; that between that date and Decem- 
ber 29, 1913, the defendant attempted to make a settlement of 
the claim, and did other acts by which the plaintiff was led to 
believe that the defendant assumed liability for the loss and 
damage which the plaintiff suffered by reason of the casualty; 
that on the last-named date the defendant requested the plaintiff 
to furnish further information as to the accident, including 
signed statements of the plaintiff and all eyewitnesses of the 
casualty and copies of all pleadings in the action then pending 
between him and the person injured in the casualty and a written 
report of the physical condition of the injured person; that on 
the same day the defendant notified the plaintiff in writing that 
by reason of his failure to give immediate written notice of the 
casualty, the defendant “would handle the case on his behalf 
under reservation of rights under the policy”; that on January 
19, 1914, the plaintiff forwarded to the defendant the informa- 
tion and papers requested; that on February 16, 1914, the de- 
fendant requested the plaintiff to deliver all papers in the action 
pending against him to its local attorney, which was done, and 
that on the 19th of March, 1914, the defendant notified the plain- 
tiff that it had canceled the policy as of the date of issue, for 
failure of the plaintiff to pay the premium; and that the de- 
fendantsghad no further interest in the matter. The reply was 
demurred to upon the ground that it appears therefrom that the 
plaintiff did not comply with the conditions of the policy re- 
ferred to in paragraph 9 of the answer, and because it does not 
appear that the defendant waived its right to rely upon the 
breach of those conditions, and does not appear that it is es- 
topped from relying upon and pleading the same. 

[1] The reply, while stating that the plaintiff gave the notices 
and performed the acts required by the paragraphs of the policy 
quoted in the answer, does not allege that these were given and 
performed within the time required and does not deny the de- 
fendant’s allegation that they were not given and performed at 
the time required. A failure to perform within the time required 
would be a breach of the condition, and prevent a recovery upon 
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the policy, unless the defendant waived the breach or estopped 
itself from denying the performance of the condition. 

[2] There is nothing in the reply which shows that the plain- 
tiff was misled to his injury by the acts and conduct set forth 
in the reply; and therefore, as one element of an estoppel is 
lacking, there is no sufficient allegation of an estoppel The plain- 
tiff claims that there is a sufficient allegation of facts to show a 
waiver by the defendant of the performance of the conditions. 
The policy is not made part of the pleadings, and there is nothing 
before us to indicate that it contained any provision that a breach 
of the conditions would work a forfeiture of the policy. So far 
as appears upon the pleadings, the giving of the notices and the 
performance of the acts required by the provisions quoted in the 
answer are merely conditions precedent to the accrual of a right 
of action to the plaintiff. 

[3] The provisions of the policy upon which the defendant 
relies were made for its own benefit, so that it might have imme- 
diate notice of any casualty insured against and an early oppor- 
tunity to investigate the circumstances attending it. The purpose 
of the notice of an accident is the same in casualty insurance as 
the notice of a loss by fire in fire insurance and of the death of an 
insured in life insurance. Being for the benefit of the insurer, it 
may be waived by it in the one case as well as the others. It is 
well settled that the notice of loss by fire and death may be 
waived. The same principle is involved in the one case as in 
the others. There may be more reason why an insurer would in- 
sist upon the notice, and less likelihood that it would waive it in 
the case of a casualty than in the other cases. It is a stipulation 
upon which it may insist, but one which it may waive. 

[4, 5] The reply shows no express waiver, but one may be 
implied. Such a waiver may be found as an inference of fact 
from the conduct of the insurer under the circumstances of the 
case. This inference is to be drawn by the trier where there are 
allegations of fact sufficient, if proved, to warrant the inference. 
It appears in the present case that notice of the casualty was 
given by the plaintiff, and that it was received and accepted by 
the defendants’ agent. From the pleadings we must assume it 
to be admitted that the notice was not given immediately after 
the casualty occurred, as required by the policy The defendant, 
knowing this, and without claiming a breach of the conditions of 
the policy, proceeded at once and continued for nearly two 
months to attempt to make a settlement of the claim of the in- 
jured party. It then called upon the plaintiff for further infor- 
mation and proof as to the casualty, and two months later called 
upon him for the papers in the case, which had been commenced 
by the injured person against the plaintiff, and shortly before the 
trial of that case returned the papers to him, with the informa- 
tion that it took no interest in the case; that it had canceled the 
policy as of the date of issue, and there was no insuranee in force 
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at the time of the casualty The question upon the reply de- 
murred to is, Did the defendant intend to insist upon the breach 
of condition, or did it, knowing that it had the right to insist upon 
the breach, voluntarily relinquish that right? From the facts 
just stated there would be a very strong inference that the de- 
fendant intended to waive the breach of the condition and to 
indemnify the plaintiff from any loss or expense which would re- 
sult to him from the casualty insured against. Such conduct upon 
the part of the defendant would be inconsistent with a claim 
that for the long period during which it was “handling” the 
claim it was intending to insist upon the breach of the condition 
which relieved it from liability therefor. .But it appears that 
when the defendant, after two months’ effort to settle the claim, 
called upon the plaintiff for further information, it referred to 
the fact that the plaintiff had failed to give the immediate written 
notice of the casualty, and that because of that fact the defendant 
would “handle” the claim on his behalf under reservation of 
rights without waiving any of its rights under the policy. ‘This 
in terms refers only to its future handling of the claim. If it 
had already waived its right to rely upon the breach of the 
condition, this was an attempt to change its position, But rights, 
once waived, cannot be regained by revoking the waiver. The 
fact that this notice was given after an attempt to settle the 
claim had been made was to be considered by the jury in con- 
nection with the other evidence, as was also the fact that later 
the defendant notified the plaintiff that it had canceled the policy 
as of its date of issue, and that no insurance was in force at the 
time of the casualty. The court could not say upon the allega- 
tions of the reply that there had not been an intentional re- 
linquishment by the defendant of its right to claim a breach of 
the conditions of the policy. 

[6, 7] The superior court took the view that the breach of 
condition worked a forfeiture of the policy, and that after the 
forfeiture there could be no waiver, but that if there could be a 
waiver, the reply is insufficient because it does not show that the 
defendant wrongfully did anything for its own advantage with 
the design of influencing, and which did influence, the plaintiff 
to his disadvantage. As already noticed, it does not appear that 
it was expressed in the policy that it should be forfeited by a 
breach of the conditions. Courts are averse to concluding that 
the parties intended a forfeiture where it is not so expressed in 
the policy. ‘There are many authorities which hold that it is es- 
sential to a waiver that the party claiming the waiver should 
have been misled to his detriment by the insurer’s conduct. There 
are many others which hold that this is not essential. We in- 
cline to the latter view. In Hoxie vs. Home Insurance Co., 32 
Conn. 21, 40 (85 Am. Dec. 240) Judge Butler defined waiver to be 
“the intentional relinquishment of a known right.” ‘This is the 
generally dccepted definition of the term. The foundation of 
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waiver, as thus defined, is the relinquishment, intentionally, of a 
known right by the possessor of that right. If the view followed 
by the superior court were correct, the definition would have to 
be amended so as to read :— 

“A waiver is the intentional relinquishment of a known right 
whereby another person is induced to act in a manner detrimental 
to his interests.” 

This would add an element to be proved by the person setting 
up a waiver which is not required. under the ordinary definition 
of waiver, but which is a necessary element to the establishment 
of an estoppel. We think this is not essential to constitute a 
waiver. As the reply contained allegations sufficient to warrant 
the finding of a waiver the demurrer should have been overruled. 

There is error, the judgment is set aside, and the case is re- 
manded, for further proceedings according to law. ‘The other 
Judges concurred. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


WILCOCK 


US. 
MASSACHUSETTS BONDING & INS. CO.* 


1. INSURANCE—DEFECTS IN CONTRACT—WAIVER. 

A statement in a report that the insured employer relied on the letter 
transmitting the bond to him, and made no attempt to obtain the 
signature of his employee to the bond, as required by its terms, is 
not a finding that the employer was induced by the letter to close his 
eyes and understanding to the situation. 

(For other cases, see Insurance, Cent. Dig. §§ 253-255; Dec. Dig. § 141[1].) 


2. INSURANCE— SURETY BOND—WAIVER—KNOWLEDGE OF 
OFFICERS. 

There is no waiver by a bonding company of a clause in a fidelity bond 
requiring the employee to sign the bond, where there was no evi- 
dence that any of the officers of the company, except a clerk who 
transmitted the bond to the employee, knew that it was not signed, 
and that clerk was noi one of the officers who alone by the terms of 
the bond had authority to waive its provisions. 


(For other cases, see Insurance, Cent. Dig. §§ 253-255; Dec. Dig. § 141[1].) 


3. INSURANCE—SURETY BOND ESTOPPEL. 

A statement in a letter transmitting a fidelity bond to the employer that 
the bond was duly executed does not estop the surety company from 
claiming that the employer knew that the signature of the employee 


* Decision rendered, April 6, 1916. 112 N. E, Rep. 81. 
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was a condition precedent to the obligations of the bond and knew 
that he had not signed, especially where the letter also stated, “which 
[bond] we trust will be found in proper form,” which was a direc- 
tion to the employer to look out for himself. 


(For other cases, see Insurance, Cent. Dig. §§ 253-255; Dec. Dig. § 141[1].) 


Report from Superior Court, Suffolk County; Joseph F. Quinn, 
Judge. 

Action by Edwin Wilcock against the Massachusetts Bonding & In- 
surance Company. On report from the superior court after directing a 
verdict for defendant. Judgment entered for defendant. 


Eaton & McKnight, John E. Eaton, and J. A. Daly, all of Boston (F. 
Delano Putnam, of Boston, of counsel), for Plaintiff. 
Gaston, Snow & Saltonstall, of Boston, for Defendant. 


PIERCE, J. 

This action was brought on a bond, insuring the fidelity of 
one James Y. Thompson as custodian of a quantity of goods at 
Millbury, Mass., for the plaintiff. 

The answer of the defendant alleges “that the bond described 
in the plaintiff's declaration was never signed by the principal, 
James Y. Thompson, and therefore the bond is now void.” 

The plaintiff, in anticipation of such a defense, set up in his 
declaration “that he has kept and performed all the conditions by 
him to be performed except and in so far as the same have been 
waived by said defendant expressly or by implication.” 

As shown by the report the facts are these: In May, 1908, 
the plaintiff owned a quantity of crash which he stored in a mill 
building in Millbury, Mass. Thompson was in the employ of 
the plaintiff, and as such had sole charge and custody of the 
storehouse and its contents. The plaintiff, desiring to go to 
Europe and feeling the need of protecting himself during his ab- 
sence, applied to the defendant for a bond insuring the honesty of 
Thompson. Before issuance of the bond, Thompson was re- 
quired to make an application or statement, on a blank furnished 
by and delivered to the defendant company. 

It is agreed, that the statement in the report that “this applica- 
tion refers to the bond above mentioned, and the bond in turn 
refers to the application or statement of said Thompson and re- 
cites that the same is made a part of the bond” is an inadvertent 
and erroneous statement of fact. 

Upon receipt of the application blank, duly filled in, signed 
and sealed, the defendant executed the guaranty bond on which 
this action is based, and sent it to the plaintiff with the following 
letter :— 

“Enclosed please find duly executed bond 1456, James Y. 
Thompson agent in your employ, which we trust will be found 
in proper form. Enclosed also find bill for premium on this bond, 
on which we trust you will favor us with an early remittance.” 


The letter was signed in the name of the defendant by one 
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George W. Berry, who, it was agreed, was one of the office force 
with duties in part to write letters of this kind, to see that bonds 
were delivered, and to do other clerical work. 

The bond contained the following provision :— 

“This bond is issued on the express understanding that the 
employee has not within the knowledge of the employer at any 
former period been a defaulter, and will be invalid and of no 
effect unless signed by the employee,” 
which was immediately followed by a provision which read :— 

“No one of the above conditions or the provisions con- 
tained in this bond, shall be deemed to have been waived by or on 
behalf of said company unless the waiver be clearly expressed 
in writing over the signature of the president or vice-president 
and secretary or assistant secretary and its seal thereto affixed.” 

The plaintiff received the bond and letter, “relied on the same 
and made no attempt to obtain the signature of Thompson to the 
bond itself, and never has obtained the signature of Thompson to 
the bond.” 

[1] It is to be observed that there is no evidence that the 
plaintiff was ignorant of the above condition or did not read the 
bond and perceive the absence of Thompson’s signature. And 
the statement that he relied upon the same (letter) is not a 
finding that he was thereby induced to close his eyes and under- 
standing to the situation that confronted him. 

“The plaintiff admits that he has never received from de- 
fendant a waiver clearly expressed in writing, over the signature 
of its president or vice-president and secretary or assistant secre- 
tary and its seal thereto affixed unless the delivery of the bond 
itself constituted such waiver.” 

Upon this evidence the presiding judge directed a verdict 
for the defendant, under a stipulation of the parties that 
judgment should be entered for the defendant if the direction 
was right, otherwise, the case should stand for trial. 

Two possible issues are presented: 1. Was the delivery of 
the unsigned bond a waiver of the condition that it should not 
become operative as a bond until signed by the employee? 2. 
Was the defendant estopped by the terms of the letter and by the 
receipt of the premium to deny its obligation and from insisting 
upon the condition? 

[2] ‘There is a total lack of evidence that the defendant or 
any one of its officers authorized to waive the conditions upon 
which the bond would become operative had knowledge that the 
employee had failed to sign the bond. The clerk, who delivered 
the bond to the plaintiff in the performance of his clerical 
duties, was not one of the officers who was in terms authorized 
to bind the defendant by his official act. Waiver, presupposes 
knowledge of the rights claimed to be waived and an intent to 
relinquish them. Smith vs. Dennie, 6 Pick. 262, 17 Am. Dec. 
368; Fox vs. Harding, 7 Cush. 516; Metropolitan Coal Co. vs. 
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Boutell Trans. & Towing Co., 185 Mass. 391, 70 N. E. 421. 

[3] While it is admitted that the plaintiff relied upon the 
letter there is nothing in its statement that the bond was duly 
executed to estop the defendant from claiming that the plain- 
tiff knew of the condition precedent and of its non-performance. 
Indeed the statement, “which we trust will be found in proper 
form” was by way of caution, a direction or suggestion to the 
plaintiff to look out for himself. The letter contains no state- 
ment that the bond was duly executed on behalf ot the employee 
as was the case in General Ry. Signal Co. vs. Title Guaranty 
& Surety Co., 203 N. Y. 407, 96 N. E. 734. 

The direction of the presiding judge was right. And in 
accordance with the terms of the report, judgment is to be 
entered for the defendant, and it is 

So ordered. 


SUPREME COURT OF WASHINGTON. 


STUHT et ux. 


vs. 


MARYLAND MOTOR CAR INS. CO. (No. 12994).* 


1. INSURANCE—“THEFT’—‘PILFERAGE”—CONSTRUCTION OF 
CONTRACT. « 

A policy of insurance on an automobile against “loss or damage * 
by theft, robbery or pilferage,” when the words are construed in their 
ordinary meaning as used, covers only intentional stealing, the word 
“pilferage” meaning petty larceny, so that the insured could not 
recover for the taking out and destruction of an automobile done with 
the animo revertendi by a bailee for the benefit of the insured. 

(For other cases, see Insurance, Cent. Dig. §§ 1129, 1135, 1143; Dec. Dig. 
§ 425.) 

(For other definitions, see Words and Phrases, First and Second Series, 
Pilferage; Theft.) 


2. INSURANCE—THEFT INSURANCE—EVIDENCE. 

Evidence that an employee of a garage took an automobile with the in- 
tention to return it to the owner, who left it at a garage for repairs, 
is insufficient to show theft, where the only fact tending to show 
theft, ‘that the employee went out of the way to reach the insured’s 
house, was fully explained. 

(For other cases, see Insurance, Cent. Dig. §§ 1719, 1721, 1722; Dec. Dig. 
§ 665[5].) 


“* Decision rendered, April 8, 1916. 156 Pac, Rep. 557. 


* * 
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Department 1. Appeal from Superior Court, King County; Everett 
Smith, Judge. 

Action by H. C. Stuht and wife against the Maryland Motor Car 
Insurance Company. Judgment for defendant, and plaintiffs appeal. 
Affirmed. 


V. H. Faben, of Seattle, for Appellants. 
Clem J. Whittemore, of Seattle, for Respondent. 
Mount, J. 
This action was brought to recover for the loss of an auto- 
mobile upon an insurance policy issued by the defendant to the 
plaintiffs, which policy insured the automobile against— 
“loss or damage, if amounting to $25 on any single occasion, by 
theft, robbery, or pilferage by persons other than those in the 
employment, service or household of the assured.” 
Upon issues joined the case was tried to the court and a jury. 
The trial resulted in a verdict and judgment in favor of the 
defendant The plaintiffs have appealed. 


The statement of the case contained in the appellant’s brief 
is substantially in the following words: During part of July and 
August the plaintiffs were absent from Seattle, during which time 
they left the automobile in charge of one Cook. Certain de- 
fects appearing in the mechanism, it was returned for proper 
adjustment to the garage and workshops of the Mercury Motor 
Car Company, from whom it had been purchased, with the 
request that the automobile be returned by that company to 
the plaintiffs’ garage when the defects should be remedied. This 
being accomplished, an employee of the Mercury Motor Car 
Company undertook to return the machine, but instead of 
traveling direct from the company’s garage on East Pike street 
in a northerly direction to the plaintiffs’ home north of Wood- 
land Park, it being Saturday evening, after working hours, 
this employee, Mr. Richardson, without the knowledge or 
authority of the company or these plaintiffs, and only for his 
own personal purpose, proceeded from the company’s garage 
in a southerly direction toward his own home, about five miles 
distant. When rounding the corner at Fourteenth avenue south 
and Norman street, on the side of Beacon Hill, and about a mile 
distant from the company’s garage, Richardson drove’ the 
machine over a bank, and the result was a total wreck of the 
automobile. A more detailed statement of the facts will be 
found in Stuht vs. U. S. Fidelity & Guar. Co., 154 Pac. 137. 
That was an action by these same plaintiffs against another in- 
surance company upon another policy. 

The appellants make three contentions: First, that failure 
to give notice of the accident cannot avail the company to defeat 
liability upon the policy; second, the policy contemplated a 
wrongful taking of any kind, and not necessarily a criminal 
taking ; and, third, the facts surrounding the use and destruction 
of the automobile by Richardson and of his not returning the 
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automobile to the plaintiffs are not in dispute, and therefore 
there was no question to submit to the jury, and judgment should 
have been directed in favor of the appellants. 

[1] In view of our conclusion upon the last two contentions, 
we find it unnecessary to discuss the first. Upon the second 
contention the appellants insist that the policy contemplates a 
wrongful taking of any kind, and not necessarily a criminal 
taking. It will be noticed that the policy, as quoted above, in- 
sures against— 

“loss or damage * * * by theft, robbery or pilferage by 
persons other than those in the employment, service or house- 
hold of the assured.” 

The words “theft,” “robbery,” and “pilferage” are well under- 
stood. They were used in this policy in their common and 
ordinary meaning. If the automobile was stolen, or if it was 
robbed or pilfered of any of its accessories, or of personal 
effects left therein, to the amount of $25, then the insurance 
company would be liable. In the case of Hartford Fire Ins. 
Co. vs. Wimbish, 12 Ga. App. 712, 78 S. E. 265, in construing a 
contract of insurance like the one now before us, the court 
said :— 

“The word ‘pilfer’ means to steal, and to charge another with 
‘pilferage’ is the same thing as to charge him with stealing. 
Secket vs. Sterrett, 4 Blackf. (Ind.) 499, 500. ‘Pilferage’ is 
but petty larceny. One cannot be convicted of either theft, 
robbery, or pilferage unless he had the intent to steal. And 
we know of no authority for giving any different meaning to 
these words in a contract of insurance wherein it is stipulated 
that the company will be liable for loss or damage to an au- 
tomobile, resulting from ‘theft, robbery, or pilferage.’ Under 
this contract, if the thief carries ‘away a machine with intent 
to steal it, and it is never recovered and loss occurs, the owner 
may recover the full value of the automobile. If the thief be 
apprehended and the machine recovered, then the owner is 
entitled to recover for whatever damage has been done the 
machine, if it exceeds $25. But in both cases it must appear 
that the person taking the machine intended to steal it. If he 
had the animus revertendi, he is not guilty of theft, or robbery, 
or pilferage, even though he took the machine without the 
owner’s consent.” 

See, also, Bigus vs. Pacific Coast Casualty Co., 145 Mo. App. 
170, 129 S. W. 982. 

There is apparently no claim in this case that Mr. Richard- 
son, who took the automobile, intended to steal it or rob the 
machine, or to pilfer anything therefrom. He took the auto- 
mobile after it had been repaired at the shop where he was 
employed, intending to return it to Mr. Cook. It is not claimed 
that Mr. Richardson was wrongfully in possession of the machine, 
and certainly, under the evidence, he did not intend to do a 





Misc.| Macdonald, Ins. Com’r, vs. Aitna Indém. Co., &c. 781 


wrong. We are satisfied from the whole record, and from the 
statement of the appellants, as copied above, that there was no 
criminal intent, and that there can be no recovery under the 
policy, even though Mr. Richardson took the automobile under 
such circumstances without the consent of the owner. 

[2] The evidence of Mr. Richardson was to the effect that 
he was directed by Mr. Cook to deliver the automobile to Mr. 
Cook before 8 o’clock on the evening it was destroyed; that it 
was customary to deliver machines in that way; that he was 
taking the machine to Mr. Cook at that-time. Mr. Cook denies 
that he directed Mr. Richardson to bring the automobile to him; 
but it is apparently conceded that Mr. Cook authorized some 
person to deliver the automobile to him upon that evening. 
That fact is of no importance in this case, because it was not 
shown that there was any intent on the part of Mr. Richardson 
tc steal, rob, or pilfer from the machine. The evidence is 
conclusive that he did neither. The only evidence which might 
be construed as an intent to pilfer from or steal the automobile 
was the fact that Mr. Richardson went out of his way in taking 
the machine to Mr. Cook; but this fact was fully explained, 
showing no such intent. From the undisputed facts we are 
satisfied that the verdict of the jury was correct, and that no 
other verdict could have been sustained. 

The judgment appealed from is therefore affirmed. 

Morris, C. J., and Ellis, Chadwick, and Fullerton, JJ., concur. 


memanierereriarnerennrl i Gil lsieninonsinsnimenieaiien 


MACDONALD, Ins. Com’r, vs. AETNA INDEMNITY CO.— 
In rE TOWN OF NORTH PROVIDENCE.* 


(Supreme Court of Errors of Connecticut.) 


1. INSURANCE—FIDELITY INSURANCE—LIMITATION OF AC- 
TION—AGREEMENT. 

The parties to an indemnity bond may by express stipulation limit the 
time when the liability of the indemnity company should expire, which 
may be shorter than that prescribed by the statute of limitations. 

(For other cases, see Insurance, Cent. Dig. § 1545; Dec. Dig. § 622[2].) 

2. INSURANCE— FIDELITY INSURANCE—TERM COVERED — 
“CEASE.” 

In a bond to indemnify a town from any loss through its treasurer, an 
officer elected for an annual term, the provision that the insurer’s 
liability should cease in one year from the expiration of the stated 
term of office meant that its liability should become extinct within one 
year from the expiration of the officer’s last term of office, and in- 
sured could not enforce any claim after such time; the words “shall 
cease” meaning to put a stop to, to become extinct, to pass away. 


~* Decision rendered, March 15, 1916. 96 Atl. Rep. 926. 
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3. INSURANCE— FIDELITY INSURANCE— TERM COVERED — 
PRESUMPTION. 


Where an office is annual, the parties to the officer’s indemnity bond are 
presumed by law to bind themselves accordingly, if there are no 
words inserted in the bond clearly extending it. 

] Appeal from Superior Court, Hartford County; Joseph P. Tuttle, 

udge. 


Action by Theodore H. Macdonald, Insurance Commissioner, against 
the AStna Indemnity Company: Application by the Town of North Provi- 
dence for the allowance of a claim presented to the receiver of defendant. 
Claim disallowed on the report of a committee, and the Town appeals. 
No error. 


James F, McCartin, of Providence, R. I., and W. Arthur Countryman, 
Jr., of Hartford, for Appellant. 

J. Birney Tuttle and Ralph H. Clark, both of New Haven (Paul 
Webb, of New Haven, of counsel), for Appellee Receiver. 


McCLURE vs. FREEBORN ENGINEERING CONST. CO. 
ET AL. (No. 20058.)* 


(Supreme Court of Kansas.) 


INSURANCE— ACTION ON INDEMNITY BOND — DEFENSE — 
FAILURE TO GIVE NOTICE. 

Failure to comply with a provision in an indemnity bond issued by a 
surety company, which required the obligee to give written notice 
of the default within ten days after learning of the fact, is no de- 
fense to an action on the bond, where it is neither claimed nor proved 
that the company suffered any loss or damage from the failure to 
give notice. Republic County vs. Guaranty Co., 96 Kan. 255, 150 
Pac. 590. 

(For other cases, see Insurance, Cent. Dig. §§ 1333, 1335, 1336; Dec. Dig. 
§ 539[5].) 


Appeal from District Court, Sedgwick County. 

Action by George J. McClure, as trustee, etc., against the Freeborn 
Engineering Construction Company, etc., and the Bankers’ Surety Com- 
pany. From judgment for plaintiff, the Surety Company appeals. Af- 
firmed. 


Fyke & Snider, of Kansas City, Mo., and Dale, Amidon & Madalene 
and S. A. Buckland, all of Wichita, for Appellant. 
Houston & Brooks, of Wichita, for Appellee. 


* Decision rendered, April 8, 1916. 156 Pac, Rep. 692. Syllabus by the 
Court. 
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McINTYRE vs. AMERICAN SURETY CO. OF NEW YORK. 
—-AMERICAN SURETY CO. vs. McINTYRE et At. 
(Nos. 19833, 20508. ) * 


(Supreme Court of Kansas.) 


1. INSURANCE—SURETY BOND—CONSTRUCTION—PROOF. 


In an action to recover upon a surety bond which provided that the obligor 
would pay the shortage of the bonded party if his liability “is caused 
by robbery, fraud, defalcation, breach of trust or other intentional 
offense against the property of his employer, or which the latter may 
have intrusted to him, either as agent, employee or attorney,” there 
may be a recovery upon proof that the default of the bonded party 
was caused by his fraud or by a breach of trust; and a showing that 
he had embezzled the money or property intrusted to him was not 
necessary to a recovery. 


(For other cases, see Insurance, Dec. Dig. § 430.) 


2. INSURANCE—ACTION ON SURETY BOND—PROOF. 


It devolved on the plaintiff to produce satisfactory evidence of the fraud 
or breach of trust of the bonded party and sufficient to overcome the 
presumption of honesty, but in such a case the strictness of proof 
required in a criminal proceeding is not essential to a recovery. 

(For other cases, see Insurance, Cent. Dig. §§ 1659-1662, 1664; Dec. Dig. 
§ 646[6].) 


Appeal from District Court, Wyandotte County. 

Action by A. H. McIntyre, as trustee of the Clark Paint, Varnish & 
Plantation Company,: against the American Surety Company of New 
York. From judgment for plaintiff and from orders overruling its mo- 
tion and petition for new trial, defendant appeals. Affirmed. 


R. F. Porter, of Kansas City, Mo., for Appellant. 
Stanley & Stanley, of Kansas City, Kan., for Appellee. 


* Decision rendered, April 8, 1916. 156 Pac. Rep. 690. Syllabus by the 
Court. 





BIRCH vs. MANUFACTURERS’ LIABILITY INS. CO. OF 
NEW JERSEY.* 


(Court of Errors and Appeals of New Jersey.) 


INSURANCE — POLICY — EXECUTION — NONDELIVERY — LIA- 
BILITY FOR LOSS. 

Plaintiff, through defendant insurance company’s agent, subscribed for 
stock in defendant company, which the agent informed him entitled 
him to policies of public liability and employers’ liability insurance. 


* Decision rendered, March 14, 1916. 96 Atl. Rep. 1003. 








Insurance Law Journal, Fol. 47. [ June, 1916. 


The rate of insurance was then fixed by agreement and a binder for 
ten days issued to plaintiff, referring to the “policies” to be issued 
and to the two forms of insurance as “forms of insurance which are 
bound.” In the letter which accompanied the binder defendant in- 
closed application blanks for each form of insurance which plaintiff 
was requested to fill out, and the statement was made in the letter, 
“We will be pleased to see that the policies will be in your possession 
for August 10th.” Plaintiff filled out the applications and returned 
to defendant. Defendant issued and plaintiff received the employers’ 
liability policy, but the public liability policy, which was .executed by 
defendant as of the date of August 10th and sent to the agent for 
delivery, was not delivered, but was returned by the agent to the 
company and canceled, for the reason that while the policy was in 
transit an injury to certain third persons occurred which would have 
rendered defendant liable under such policy for the loss plaintiff 
might, and subsequently did, sustain through judgments against him 
for such injuries. Held, that the contract for insurance was com- 
pleted by the execution and forwarding of the policy to the agent, 
rendering defendant liable for such loss. 


(For other cases, see Insurance, Cent. Dig. § 201; Dec. Dig. § 130[6].) 


Appeal from Circuit Court, Morris County. 

Action by William F. Birch, trading, etc., against the Manufacturers’ 
Liability Insurance Company of New Jersey. Judgment for plaintiff, and 
defendant appeals. Affirmed. 


Willard W. Cutler, of Morristown, and E. S. Holman, of Bayonne, 
for Appellant. 
King & Vogt, of Morristown, for Appellee. 
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PRINGLE BROS. vs. PHILADELPHIA CASUALTY CO.* 
(Court of Appeals of New York.) 


INSURANCE—INDEMNITY POLICY—CONSTRUCTION—‘EXPE- 
RIENCE.” 

Clause of policy insuring against bad debts, requiring with the notice of 
loss a statement of prior experience with the debtor, and limiting 
liability to the amount of goods sold him within the twelve months 
next preceding the first shipment for which liability is claimed, held 
to limit it, not simply to indebtedness paid, but according to all trans- 
actions in the stated period; “experience” meaning the whole knowl- 
edge acquired from previous transactions, and not the result of a 
single deal. 

(For other cases, see Insurance, Cent. Dig. §§ 1296, 1297, 1299; Dec. Dig. 
§ 511.) 

(For other definitions, see Words and Phrases, Second Series, Experi- 
ence.) 


Appeal from Supreme Court, Appellate Division, First Department. 

Action by Pringle Bros. against the Philadelphia Casualty Company. 
From a judgment of the Appellate Division (153 App. Div. 180, 138 N. Y. 
Supp. 330), reversing a judgment of the Special Term for plaintiffs and 
dismissing the complaint upon the merits, plaintiffs appeal. Reversed and 
judgment of Special Term affirmed. 


Henry G. Gray, of New York City, for Appellants. 
Frank H. Platt and Livingston Platt, both of New York City, for 
Respondent. 


* Decision rendered, April 18, 1916. 112 N. E. Rep. 465. 
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GADSDEN vs. CRAFTS er at. (No. 299.)* 
(Supreme Court of North Carolina.) 


1, INSURANCE— CASUALTY INSURANCE— ACTION AGAINST 
INSURED—DISMISSAL. 

In an employee’s action for personal injury against his employer, a con- 
tractor and the two railroads for which he was engaged in contract 
work, joining the company which had issued an indemnity bond to 
the railroads, where the complaint set out no cause of action against 
the bonding company, the action should have been dismissed as to 
it, and no right of action could accrue against it in favor of the rail- 
roads on their cross-bill averring its liability to them and the con- 
tractor’s insolvency. 

(For other cases, see Insurance, Cent. Dig. §§ 1517, 1519; Dec. Dig. § 608.) 


2, INSURANCE—CASUALTY INSURANCE—CONSTRUCTION OF 
BOND. 

An indemnity bond given by a contractor and a bonding company recit- 
ing the contractor’s obligations to railroads with respect to the con- 
struction and completion of certain work covered by the contract, and 
conditioned that, if the contractor should comply with the contract 
saving the railroads harmless against labor, material, or other liens, 
it should be void, did not cover a cause of action against the con- 
tractor for personal injury to an employee. 

(For other cases, see Insurance, Cent. Dig. § 1144; Dec. Dig. § 435.) 


Appeal from Superior Court,,New Hanover County; Peebles, Judge. 

Action by Robert Gadsden against George H. Crafts, the Massachu- 
setts Bonding & Insurance Company, the Atlantic Coast Line Railroad 
Company, and the Seaboard Air Line Railroad Company, with cross-bill 
by the defendant Railroads. Demurrer of defendant Massachusetts 
Bonding & Insurance Company to the complaint sustained, and demurrer 
to the cross-bill overruled, and it excepts and appeals. Reversed. 

. 


Herbert McClammy, of Wilmington, for Appellant. 
Davis & Davis, of Wilmington, for Appellee Atlantic Coast Line 


R. Go. 
John D. Bellamy & Son, of Wilmington, for Appellee Seaboard Air 


Line R. Co. 
* Decision rendered, April 5, 1916. 88 S. E. Rep. 423. 
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-ETNA LIFE INS. CO. vs. EL PASO ELECTRIC RY. CO. 
(No. 526.)* 


(Court of Civil Appeals of Texas. El Paso.) 


1. INSURANCE—CASUALTY INSURANCE—CONSTRUCTION OF 
CONTRACT—RISK. 


Under an employer’s liability policy issued to an engineering corporation 
and to plaintiff electric railway company, including under a descrip- 
tion of the business “track and overhead construction work, including 
the operation of work cars,’ where an employee, while engaged in 
repair work for the engineering company under an agreement be- 
tween the two companies, was injured when a tower car, standing on 
or near the street car tracks, was run into by a street car as the result 
of the motorman’s negligence, and had recovered of the street rail- 
way on the theory that he was its employee at the time of his injury, 
the loss sustained by the injury was within the terms of the policy; 
as the risk was not limited to injury “by reason of” overhead con- 
struction work, but extended to perils necessarily incident to such 
work, 


(For other cases, see Insurance, Cent. Dig. § 1144; Dec. Dig. § 435.) 


2. INSURANCE—CONSTRUCTION OF CONTRACT. 


A contract of insurance will be construed strictly against the insurer and 
liberally in favor of the insured, and, if the words admit of two con- 
structions, the one most favorable to the insured will be adopted. 


(For other cases, see Insurance, Cent. Dig. § 295; Dec. Dig. § 146[3].) 


3. INSURANCE — EMPLOYER’S LIABILITY INSURANCE — CON- 
STRUCTION. 

Under a provision in an employer’s liability policy issued to a street rail- 
way and to an engineering company, providing that claims arising by 
reason of injury to or death of persons whose compensation is ex- 
cluded were not covered, it was immaterial whether an injured em- 
ployee was in the employ of the railway or the engineering company 
at the time of his injury, and that the compensation of the negligent 
motorman was not included in the policy, as the clause is not limited 
to cases in which injury is caused “by” persons included in the 
policy, but covers injury “to” such persons. 


(For other cases, see Insurance, Cent. Dig. § 1144; Dec. Dig. § 435.) 

4. INSURANCE—DEFENSES—PLEADING. 

In such case, any defense available under such provision was an affirma- 
tive defense which it was necessary to plead. 


(For other cases, see Insurance, Cent. Dig. §§ 1554, 1609-1612, 1614, 1616, 
1622-1624; Dec. Dig. § 640[1].) 


5. INSURANCE—AMOUNT OF RECOVERY—INTEREST. 

Under an employer's liability policy, not providing for the payment of 
interest, the insured, recovering for a loss sustained by payment of 
a judgment for an injury to its employee, was entitled to interest on 
its judgment from the date of the employee’s judgment against it, 
rather than from the date of its payment thereof. 

(F or other cases, see Insurance, Cent. ‘Dig. § 1494; Dec. Dig. § 598.) 


* Decision rendered, March 10, | 1916. Rehearing denied, March 30, 1916. 
184 S. W. Rep. 628. 
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Appeal from District Court, El Paso County; P. R. Price, Judge. 

Action by the El Paso Electric Railway Company against the AZtna 
Life Insurance Company. Judgment for plaintiff, and defendant appeals. 
Affirmed. 


Beall & Kemp and C. W. Croom, all of El Paso, for Appellant. 
Baker, Botts, Parker & Garwood, of Houston, and Davis & Goggin, 
of El Paso, for Appellee. 








